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CASES 
ARGUED  AND  DETERMINED 

IN   THE 

SUPREME    COURT 

OP   THE 

STATE  OF  VERMONT, 

FOR  THE 

COUNTY  OF  ORLEANS, 
April  Term,  1847. 

[Continued  from  Vol.  19,  page  586.] 


PRESENT, 

How.  ISAAC  F.  REDFIELD,) 

Hon.  DANIEL  KELLOGG,     >  Assistant  Judges. 

Hon.  CHARLES  DAVIS,       $ 


Ira  Sessions  v.  Town  of  Newport. 

Sufficiency  of  highway.     Question  for  jury.     Practice. 

In  an  action  against  a  town,  to  recover  for  injury  alleged  to  have  been  occasioned 
by  the  insufficiency  of  a  highway,  the  question,  as  to  the  sufficiency  of  the 
travelled  path  of  the  highway,  is  one  of  fact,  to  be  determined  by  the  jury. 

In  a  ease  of  this  character,  in  which  there  is  conflicting  evidence  as  to  the  condi- 
tion of  the  road  and  the  prudence  exercised  by  the  plaintiff  at  the  time  of  re- 
ceiving the  injury,  it  is  error  for  the  county  court  to  charge  the  jury,  as  matter 
of  law,  that  the  defendants  are  entitled  to  a  verdict,  if  the  travelled  path  was 
well  beaten  to  such  a  width,  that  the  plaintiff  might  conveniently  have  passed 
at  any  specified  distance  from  its  margin,  at  which  the  injury  was  received, 
xxin.  2 


10  ORLEANS  COUNTY. 

Sessions  v.  Newport. 

In  all  questions  depending  upon  a  general  inference  from  a  multiplicity  of  partic- 
ular facts,  the  inference  is  always  one  of  fact,  unless  the  law  has  established 
some  fixed  rule,  or  the  inference  is  one,  which  admits  of  ho  doubt.  In  such 
cases  the  court  may  determine  it,  as  matter  of  law,  as  they  do  other  cases, 
where  the  tendency  of  the  testimony  is  all  in  one  direction.  But  in  all  cases 
of  doubt,  of  this  character,  and  where  the  law  has  fixed  no  rules,  the  Inference 
is  one  to  be  made  by  the  jury. 

Trespass  on  the  Case,  to  recover  for  an  injury  to  the  plaintiff's 
horse,  alleged  to  have  been  occasioned  by  the  insufficiency  of  a 
public  highway.  Plea,  the  general  issue,  and  trial  by  jufy,  Decem- 
ber Term,  1843, — Royce,  Ch.  J.,  presiding. 

At  the  time  the  injury  complained  of  was  received,  which  was 
January  12,  1842,  one  Thrasher  was  driving  the  horse  in  question, 
harnessed  to  a  single  sleigh,  early  in  the  morning,  after  it  had  be- 
come light,  but  before  sunrise.  The  place  where  the  injury  was 
received  was  at  or  near  the  foot  of  a  small  descent  in  the  road,  and 
where  the  road  curved  -a  little  to  the  right,  and  just  before  it  turned, 
at  an  angle  of  about  thirty  degrees,  to  the  left,  as  the  horse  was  then 
travelling.  The  road,  at  the  place  in  question,  had  been  constructed 
upon  land  declining  to  the  left,  so  that  the  left  side  of  the  road  was 
raised  by  wharfing  and  filling  about  two  feet  above  the  natural  sur- 
face of  the  road,  and  a  wharfing  log,  or  guard,  was  laid  upon  the 
outer  edge  of  the  wrought  road.  The  left  side  of  the  road,  at  that 
place,  had  become  a  little  lower  than  the  opposite  side,  and  the 
travel  had  so  inclined  to  the  left  side,  after  the  travelled  path  had 
risen  to  a  level  with  the  top  of  the  wharfing  log  and  the  log  had  be- 
come buried  in  the  snow,  that  for  several  feet  sleigh  runners  had 
passed  upon  some  portion  of  the  log,  and  horses  had  travelled  upon 
it.  Outside  of  the  Wharfing  log,  timber  and  bf  ush  had  been  thrown, 
when  the  road  was  constructed,  a  few  years  previously,  and  a  large 
log  was  lying  there,  with  one  end  nearly  in  contact  with  the  outer 
edge  of  the  road,  and  the  other  a  few  feet  distance  from  it ;  and  be- 
fore the  time  in  question,  the  snow  had  accumulated  to  such  a 
depth,  as  to  present  an  apparently  even  surface  between  this  log  and 
the  side  of  the  travelled  path.  The  snow  in  the  road,  out  of  the 
beaten  track,  was  then  somewhat  more  than  one  foot  deep.  The 
horse  was  not  driven  at  an  unreasonable  speed,  but  he  was  passing 
so  closely  upon  the  left  edge  of  the  travelled  path,  that  immediately 
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before  the  accident  he  stepped  twice  a  little  out  of  the  path  into  the 
bank  of  snow,  but  struck  upon  firm  ground  and  recovered ;  but  the 
third  time  of  stepping  out  he  struck  the  outer  side  of  the  wharfing 
log,  and  did  not  regain  the  road,  but  his  leg  was  broken  in  his 
struggles  among  the  logs  and  brush.  This  step  was  not  more  than 
four  inches  from  the  left  edge  of  the  beaten  track. 

The  defendants  proved,  that  the  road,  at  the  place  in  question, 
was  well  made,  over  one  rod  wide,  and  little,  if  at  all,  subject  to 
drifts ;  that  it  had  been  broken  out  near  the  centre  twice  that  win- 
ter, before  the  time  in  question,  and  immediately  after  heavy  snows 
had  fallen ;  and  that,  at  the  time  in  question,  there  was  a  well  beaten 
track  in  the  road,  along  at  and  near  the  place  in  question,  from  five 
to  seven  feet  wide. 

The  court  charged  the  jury,  among  other  things  not  excepted  to, 
that  if  they  found,  from  the  evidence,  that  the  road,  at  the  time  and 
place  in  question,  was  well  beaten  to  such  a  width,  that  the  horse 
might  as  conveniently  have  been  driven  in  a  line  eighteen  inches,  or 
more,  from  the  left  extremity  of  former  travel,  as  in  any  other  part 
of  the  road,  they  ought,  under  the  circumstances  of  the  case,  to  re- 
turn a  verdict  for  the  defendants. 

Verdict  for  defendants.    Exceptions  by  plaintiff 

/.  Cooper  and  S.  B,  Colby  for  plaintiff. 

B.  H.  Smalley  and  E.  G.  Johnson  for  defendants. 

By  the  Court.  The  only  question  in  the  case  is,  whether  the 
rule  laid  down  to  the  jury  was  decisive  of  the  case.  If  not,  the 
plaintiff  is  entitled  to  a  new  trial ;  for  the  jury  were  expressly  told, 
that  they  might  decide  the  case  upon  that  point ;  so  that,  whatever 
else  they  might  have  been  told,  if  this  in  itself  was  not  decisive  of 
the  case,  then  there  was  error. 

If  the  rule  laid  down  was  correct,  it  was  because  it  shows,  either 
that  the  road  was  not  out  of  repair  at  that  point,  or  that  the  injury 
did  not  happen  in  consequence  of  any  such  want  of  repair,  or  that 
the  plaintiff  was  himself  guilty  of  some  want  of  ordinary  care  and 
prudence.  It  is  certainly  difficult  to  see,  how  it  settles  either  of 
these  question*.    It  certainly  does  not  establish  the  question  of  the 
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sufficiency  of  the  road  at  that  point*  If  so,  the  sufficiency  of  any 
road  is  easily  established ;  for  there  are  few  cases,  where  injuries 
accrue  in  consequence  of  holes  in  roads,  of  bridges,  or  of  inequali- 
ties in  the  surface  of  roads,  that  the  party  might  not  have  varied, 
either  the  one  way,  or  the  other,  as  much  as  eighteen  inches,  and 
thus  have  escaped  the  injury.  In  ordinary  cases  it  would  be  absurd 
to  maintain  any  such  rule,  as  matter  qf  law.  As  matter  of  fact,  it 
might  be  very  conclusive  in  the  present  case)  or  it  might  not ;  but  it 
is  mere  fact,  after  all,  and,  as  suoh,  so  far  as  it  affected  the  suffi- 
ciency of  the  road,  should  have  been  submitted  to  the  jury, — as  has 
always  been  done  heretofore* 

The  decision  recently  made  in  the  case  of  Rice  v.  MontpeUer, 
[19  Vt.  470,]  can  have  no  effect  upon  the  present  case ;  for  that 
ease  goes  merely  upon  the  ground,  that  towns  are  not  bound  to  keep 
the  ditches  in  such  a  state  of  repair)  that  travellers  may  use  them, 
instead  of  the  travelled  path,  at  will. 

In  every  case  reported,  the  sufficiency  of  the  travelled  path  has 
been  considered  a  question  of  fact  for  the  jury.  This  is  expressly 
held  in  Leicester  v.  Pittsfbrd,  6  Vt  245,  in  regard  to  the  necessity 
of  a  railing,— *the  county  court  having  held,  that  one  was  necessary. 
Bo,  too,  in  Green  v.  Danby,  12  Vt.  388,  where  the  town  had  suf- 
fered the  path  to  go  in  the  ditch,  by  reason  of  the  deep  snow.  The 
case  of  Richardson  v>  R.  Sp  W,  Turnp.  Co.>  5  Vt.  580,  seems  to 
favor  the  same  result,  although  very  loosely  reported.  This  course 
has  been  very  uniformly  followed,  in  trials  in  the  county  court,  for 
the  last  twenty  years.  Noyes  v>  Morristown,  1  Vt  353.  In  Kelsey 
v.  Glover  >  15  Vt  708,  a  doubt  is  expressed,  whether  the  court  will 
not,  in  some  cases,  decide  the  sufficiency  of  a  road,  as  matter  of  law; 
but  no  such  decision  was  then  made ;  and  the  case  of  HoUey  v. 
Winooski  Tump.  €b.,  1  Aik.  74,  cited  in  support  of  that  proposition, 
was  a  case  stated)  and  decides  no  such  question ;  and  if  it  did,  it  is 
overruled  by  Leicester  v.  Pttts/br^— botji  being  questions  in  regard 
to  the  necessity  of  a  railing. 

We  do  not  say,  that  on  a  special  verdict)  or  a  case  stated,  finding 
all  the  particular  facts,  this  inference  of  sufficiency  may  not  be 
made  by  the  court;  for  such  inferences  may  be  drawn  by  the  court, 
—but  yet  it  will  not  do  to  charge  the  jury,  that  the  inference  is  one 
of  law;  for  it  is  one  of  fact,  like  that  of  intention,  or  residence. 
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Bat  should  the  jury  report  all  the  specific  facts,  and  then  draw  the 
inference  of  fact,  the  court  are  bound  by  it  always,  we  think. 

In  all  questions  depending  upon  a  general  inference  from  a  mul- 
tiplicity of  particular  facts,  the  inference  is  always  one  of  fact,  un- 
less the  law  has  established  some  fixed  rule, — as  six  months1  notice 
to  quit,  or  sending  notice  of  the  dishonor  of  a  bill  by  next  post, — 
or  where  the  inference  is  one  which  admits  of  no  doubt,  so  that  it 
will  strike  all  minds  alike.  In  such  cases  the  court  may  determine 
h,  as  matter  of  law,  as  they  do  other  cases,  where  the  tendency  of 
the  testimony  is  all  in  one  direction.  But  in  all  cases  of  doubt,  of 
this  character,  and  where  the  law  has  fixed  no  rule,  the  inference  is 
one  to  be  made  by  the  jury ; — such  are  questions  of  due  diligence, 
skill,  reasonable  time,  probable  cause,  intention,  &c. 

In  the  present  case,  it  will  not  be  contended,  that  the  law  has 
established  any  such  rule,  as  that  laid  down  in  the  county  court 
The  decisions  are  all  the  other  way.  If  the  case,  then,  was  cor- 
rectly determined,  it  must  be  upon  the  other  ground,  that  is,  that  it 
is  one  of  no  doubt  Is  that  the  case  here  t  Upon  the  question  of 
the  sufficiency  of  the  repair,  it  seems  to  us  not  to  be  of  that  char- 
acter. It  may  be  a  strong  case  for  the  defendants,  but  is  it  one, 
where  the  testimony  is  all  one  way? — where  there  is  nothing  tend- 
ing to  show  want  of  repair  ?  It  is  not  obvious  to  us,  how  this  is 
the  case.  The  same  may  be  said,  as  to  its  showing  due  care  in 
driving.  The  case  does  not  seem  to  be  free  from  doubt  on  either 
point ;  and  if  not,  it  was  matter  of  fact  for  the  jury. 

Judgment  reversed  and  case  remanded 
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State  v.  Joseph  Croteau. 

License  Law.    Proof  of  offences.    Right  of  jury  to  decide  law. 

Upon  the  trial  of  an  indictment,  in  several  counts,  for  violations  of  the  license  law 
by  the  sale  of  spirituous  liquors,  it  is  not  error  in  the  county  court  to  permit 
the  prosecutor,  after  having  given  evidence  tending  to  prove  as  many  distinct 
breaches  of  the  law  by  the  respondent,  within  the  time  covered  by  the  indict- 
ment, as  there  axe  counts  in  the  indictment,  to  proceed  and  prove  other  sales 
within  the  same  period  of  time,— as  held  in  State  v.  Smith,  22  Vt.  74. 

It  was  anciently  the  acknowledged  province  of  the  jury,  in  civil  as  well  as  crimi- 
nal cases,  to  decide  all  questions  of  law,  as  well  as  of  fact,  which  were  involved 
in  an  issue  to  the  country* 
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The  legal  maxim,  "  ad  questionem  facti  nan  respondent  jwlicst,  ad  questionem 
legis  nam  respondent  juratoret,"  had  reference  only  to  such  questions  of  law 
or  fact,  as  appeared  on  the  record.  The  purport  of  it  was,  that  issues  of  fact 
should  be  decided  by  the  jury,  and  issues  of  law  by  the  court;  it  being  as 
much  the  province  of  the  jury  to  decide  the  whole  issue  committed  to  them,  as 
for  the  judges  to  determine  that  which  was  joined  to  the  court. 

For  a  wrong  verdict  in  civil  actions,  whether  the  error  were  in  regard  to  the  facts 
of  the  issue,  or  in  the  application  of  the  law  to  the  facti,  the  jury  were  alone 
responsible  upon  the  process  of  attaint;  and  they  could  not  excuse  themselves 
from  such  responsibility  by  following  the  directions  of  the  jadges  in  regard  to 
the  law.  And  while  the  process  of  attaint  continued  in  use,  there  was  no  mode 
of  disturbing  a  verdict  for  error  in  the  directions  of  the  jadges  to  the  jury,  either 
by  bill  of  exceptions,  or  otherwise. 

By  the  modern  practice  of  granting  new  trials  in  civil  suits,  for  a  difference  of 
opinion  between  the  court  and  jury  upon  matter  of  law,  and  of  allowing  bilk  of 
exceptions  for  misdirection  of  the  judge,  juries  have  become  subject  to  the  con- 
trol of  the  court  in  regard  to  the  law,  and  are,  consequently,  now,  in  such  suits, 
the  proper  jadges  of  the  facts  only. 

But  in  criminal  prosecutions  the  ancient  common  law  right  of  the  jury,  in  favor 
of  the  prisoner,  to  determine  the  whole  matter  in  issue,— the  law  as  well  as  the 
(act,— remains  unimpaired.    Bennett,  J.,  dissenting. 

The  right  of  a  jury  to  find  not  only  the  fact  of  the  iarae,  but  to  decide  upon  its 
criminality,  was,  in  England,  essential  to  the  protection  of  innocence  and  the 
preservation  t>f  liberty,  and  for  that  reason  has  been  maintained  and  preserved. 

Where  political  power  is  conferred,  either  by  statute  or  the  common  law,  on  a 
tribunal,  without  restriction  or  control  from  any  other  authority,  such  power 
may  be  lawfully  exercised  ;  such  power  has  been  conferred  on  the  jury  in 
criminal  trials,  in  respect  to  the  determination  of  the  law,— since  the  remedy  by 
new  trial  has  never  been  extended  to  a  verdict  of  acquittal  in  a  criminal  prose- 
cution,—and  they  have,  consequently,  a  legal  right  to  exercise  it.  Bennett, 
J.,  dissenting. 

In  criminal  trials  it  is  the  duty  of  the  judge  to  aid  the  jury  by  giving  them  his 
opinion  in  regard  to  the  law  involved  in  the  issue;  and  it  is  the  right  of  the 
jury,  in  favor  of  the  prisoner,  to  determine  the  law  as  well  as  the  facts  by  their 
general  verdict*    Bennett,  J.,  dissenting. 

Indictment,  in  three  counts,  for  violations  of  the  license  law  of 
1846.    Trial  by  jury,  March  T.,  1848, — Bennett,  J.,  presiding. 

'♦  See  ftste  v.  W»dwr4,  put,  Chlttendsa  Co.,  Decanter  Term,  1850. 
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On  trial  the  attorney  for  the  government  introduced  testimony 
tending  to  prove  three  distinct  sales  of  spirituous  liquors  by  the  re- 
spondent at  different  times,  and  then  offered  farther  testimony  tend- 
ing to  prove  sales  of  spirituous  liquors  by  him  at  other  times.  To 
this  last  testimony  the  respondent  objected  ;  but  it  was  admitted  by 
the  court. 

The  counsel  for  the  respondent,  after  having  argued  to  the  jary 
the  questions  of  law  as  well  as  of  fact,  requested  the  court,  among 
other  things,  to  charge  the  jury,  that,  this  being  a  criminal  trial,  all 
the  questions  of  law  and  fact  arising  in  the  case  were  exclusively 
within  the  determination  of  the  jury,  and  that  they  were  the  para- 
mount judges  both  of  the  law  and  the  facts, 

The  court  did  not  so  charge  the  jury ;  but,  after  stating  to  the 
jury  the  principles  of  law,  which  should  govern  the  prosecution,  in 
a  manner  that  was  satisfactory  to  the  respondent,  and  to  which 
there  was  no  exception,  proceeded  to  say  to  the  jury,  that  it  was 
their  duty  to  receive  the  law  from  the  court,  and  to  conform  their 
judgment  and  decision  to  the  instructions  which  the  court  had  given 
them,  in  applying  the  law  to  the  facts  of  the  case,  as  they  should 
find  them ;  that  they  alone  were  responsible  for  a  correct  finding  of 
the  facts j  but  that  it  was  not  within  the  legitimate  province  of  the 
jury  to  revise  the  decision  of  the  court  in  regard  to  the  matters  of 
law,  which  the  court  have  given  them  in  charge,  and  return  a  ver- 
dict in  violation  of  and  contrary  to  the  instructions  which  they  re- 
ceived ;  but  it  was  their  duty  faithfully  to  conform  to  such  instruc- 
tions. 

The  jury  returned  a  verdict  of  guilty  upon  each  of  the  counts. 
Exceptions  by  respondent. 

D.  A.  Smaller/  for  respondent. 

This  being  a  criminal  prosecution,  the  court  erred  in  charging 
the  jury,  that  they  were  not  judges  of  the  law  of  the  case,  but  must 
fullow  the  direction  of  the  court.  This,  we  insist,  is  in  direct  op- 
position to  one  of  the  oldest  and  best  settled  principles  of  the  com- 
mon law.  An  examination  will  show,  that  the  charge  of  the  court 
contravenes  all  authority  upon  the  subject,  both  English  and  Ameri- 
can, (with  two  exceptions)  from  the  Year  Books  to  1835. 

It  is  admitted,  that  the  judges  are  the  constitutional  advisers  of 
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the  jury,  and  that  the  jury  should  pay  great  respect  to  their  opinion ; 
bat  the  jury  should  never  compromise  their  oaths  by  following  the 
judges,  when  clearly  convinced,  that  the  charge  of  the  court  was 
wrong.  Co.  latt  228.  4  Bl.  Com.  361.  Bushel's  Case,  decided 
22  Charles  II,  cited  by  Kent,  J.,  in  People  v.  CrossweU,  3  Johns. 
Cas.  369.  Trial  of  the  Seven  Bishops,  4  Harg.  St.  Tr.  395,  (1688.) 
Rex  v.  Waodfall,  5  Burr.  2661,  (1770.)  1  Chit  Cr.  L.  520.  Hen- 
JUld's  Case,  Wharton's  St  Tr.  87,  (1793.)  The  Sedition  Law, 
passed  in  1796,  declares,  that  the  jury  shall  have  a  right  to  deter- 
mine the  law  and  the  facts,  as  in  other  cases.  Whart  St.  Tr.  337. 
Frier's  Case,  lb.  587,  (1797.)  Calender's  Case,  lb.  710,  (1800.) 
Georgia  y.  Brailsford  et  al,  3  Dal.  4.  2  Wilson's  Lectures  372. 
Commonwealth  v.  Knapp,  10  Pick.  496.  13  Pick.  550.  Coffin  v. 
Coffin,  4  Mass.  25.  United  States  v.  Wilson,  1  Baldwin  108.  State 
v.  Snow,  6  Shep.  346.  The  English  courts,  during  the  struggle  of 
their  government  to  put  down  the  freedom  of  the  press,  took  the  side 
of  the  government,  and  determined,  that  in  prosecutions  for  a  libel 
the  jury  could  only  decide  as  to  the  fact  of  the  publication  and  the 
inuendoes,  and  the  court  would  determine  as  to  the  intent,  and 
whether  libel,  or  not  But  soon  after  the  trial  of  the  Dean  of  St 
Asaph,  3  D.  &  E.  429,  n,  parliament  interfered  and  passed  an  act, 
32  Geo.  Ill,  declaratory  of  the  right  of  the  jury  to  pass  upon  the 
whole  case,  entitled  an  "  Act  to  remove  doubts  relating  to  functions 
of  jurors  in  cases  of  libel."  This  settled  the  question  in  England. 
The  judges  having  disagreed  in  the  case  of  People  v.  Crosswett,  3 
Johns.  Cas.  369,  the  legislature  of  New  York,  the  same  year,  (1804,) 
passed  an  act  making  the  jury  judges  of  law  and  fact,  as  in  other 
criminal  cases.  In  this  state  the  question  was  directly  raised  in 
State  v.  Wilkinson,  2  Vt.  480,  and  the  opinion  of  the  court  fully 
expressed  in  favor  of  the  rights  of  the  jury. 

The  only  cases,  that  can  be  found  in  the  English  courts,  where 
any  of  the  judges  favored  the  doctrine  now  claimed  by  the  prosecu- 
tor, are  King  v.  Lilburne,  1  Harg.  St.  Tr.  69, 81, 82,  I  Car.  II,  in 
1649 ;  and  the  trial  of  Algernon  Sidney,  3  Harg.  St.  Tr.  805,  be- 
fore Judge  Jeffries.  The  former  was  before  an  extraordinary  com- 
mission, eight  years  after  the  Star  Chamber  was  abolished ;  but  the 
jury  returned  a  verdict  of  not  guilty,  and  although  examined  before 
the  council  of  state,  nothing  farther  was  done  with  them,  or  with 
xxiii.  3 


18  CHITTENDEN  COUNTY. 

State  v.  Croteao. 

the  case.  The  dictum  of  Ch.  J.  Best,  in  Levi  v.  Mibu,  4  Bing. 
195,  [13  E.  C.  L.  996,]  only  applies  to  cases  of  libel.  The  first 
time  the  doctrine  seems  to  have  been  favored  by  any  American 
court  was  on  the  trial  of  Battiste,  2  Sumn.  243,  in  1835, — where 
Judge  Story  charged  the  jury,  that  they  must  take  the  law  of  the 
case  from  the  court ;  but  he  permitted  the  counsel  to  argue  the  law 
to  the  jury.  The  case  of  The  Commonwealth  v.  Porter,  10  Met. 
263,  which  is  believed  to  be  the  only  case,  where  the  full  bench 
have  held  this  doctrine,  presents  the  singular  absurdity  of  deciding, 
that  the  defendant's  counsel  have  a  right  to  argue  questions  of  law 
to  the  jury, — but  the  jury  have  no  right  to  decide  them.  On  the 
trial  of  Dorr  for  treason  against  the  state  of  Rhode  Island,  Ch.  J. 
Durfee  told  the  jury,  they  must  take  the  law  from  the  court. 

This  doctrine  expired  in  England,  with  Jefferies,  in  1688 ;  it  is 
of  very  recent  origin  here,  beginning  only  fourteen  years  back,  con- 
fined to  two  states,  Massachusetts  and  Rhode  Island,  and  in  the  last 
probably  wholly  political ;  and  opposed  to  it  is  the  long  and  well 
settled  practice  of  the  English  courts  and  bar,,  repeated  decisions  of 
the  United  States'  courts  from  1794,  of  the  supreme  court  of  the 
United  States,  the  supreme  courts  of  Massachusetts,  New  York, 
Maine  and  Vermont,  the  authority  of  eminent  elementary  writers, 
and  the  justice  and  propriety  and  security  of  the  rule  itself. 

W.  W.  Peck,  for  respondent,  insisted,  that  the  prosecutor,  hav- 
ing introduced  evidence  tending  to  prove  three  distinct  sales  of  spir- 
ituous liquors,  should  not  have  been  allowed  to  introduce  evidence 
tending  to  prove  other  sales. 

/.  Richardson,  for  the  prosecution. 

The  county  court  acted  in  its  discretion,  in  admitting  the  evi- 
dence objected  to ;  and  the  jury  were  not  misled  thereby. 

The  court  very  properly  told  the  jury,  what  the  duties  of  the  court 
were,  and  for  what  the  jury  were  held  responsible.  United  States 
v.  Battiste,  2  Sumn.  243.  Commonwealth  v.  Porter,  10  Met.  263. 
Commonwealth  v.  White  et  al,  10  Met.  14.  Best,  Ch.  J.,  in  Levi 
v.  Milne,  13  E.  C.  L.  396. 


r 
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The  opinion  of  the  court  was  delivered  by 

Hall,  J.  This  is  an  indictment  for  dealing  in  the  selling  of  dis- 
tilled spirituous  liquors  without  license,  on  which  the  respondent 
was  found  guilty  in  the  county  court,  and  the  case  is  brought  here 
by  bill  of  exceptions. 

The  first  objection  made  to  the  ruling  of  the  court  has  been  dis- 
posed of  in  favor  of  the  verdict  by  our  decision  in  the  case  of  the 
State  v.  Smith,  22  V t  74,  and  I  have  nothing  to  say  in  regard  to  it. 
The  other  question  is  of  much  importance,  and  deserves  serious  and 
careful  consideration. 

The  court,  upon  the  request  of  the  respondent's  counsel  to  charge 
upon  the  point,  charged  the  jury,  in  substance,  that,  in  determining 
the  case  submitted  to  them,  they  were  not  the  judges  of  the  law,  but 
of  the  facts  only ;  and  that  they  were  bound  to  consider  the  law  as 
laid  down  by  the  court  to  be  the  law  of  the  case,  and  were  bound  to 
be  governed  by  it  in  rendering  their  verdict.  We  are  now  to  inquire 
into  the  propriety  of  the  charge.  It  is  not  denied  by  those  who 
would  sustain  the  charge  of  the  court,  but  that  the  jury,  in  all  crimi- 
nal trials,  have  the  power  to  disregard  the  law,  as  laid  down  to  them 
by  the  court,  and  to  render  a  verdict  of  not  guilty  contrary  to  it. 
Nor  is  it  pretended,  that  there  is  any  power  in  the  court,  or  any 
other  tribunal,  to  set  aside  the  verdict  for  any  difference  of  opinion 
between  the  court  and  the  jury  in  regard  to  the  law,  or  in  any  man- 
ner to  call  the  jury  to  account  for  rendering  it.  It  is,  however,  in- 
sisted, that  the  jury  are  nevertheless  legally  bound  to  take  the  law  of 
the  case  from  the  court,  and  that  by  departing  from  it  they  would 
both  violate  a  principle  of  law,  and  be  guilty  of  a  moral  wrong. 

On  the  other  hand,  it  is  claimed  that  the  power,  which  a  jury  may 
in  such  cases  exercise,  in  rendering  a  general  verdict,  of  determining 
the  law  and  the  facts  of  the  case  submitted  to  them,  is  a  legitimate 
and  legal  power ;  a  power  which  a  jury,  acting  under  their  oath  and 
governed  by  a  sense  of  duty,  may  rightfully  and  properly  exercise, 
although  it  be  in  contradiction  to  the  law  stated  to  them  by  the 
court 

It  must,  I  think,  be  conceded,  that  the  opinion  of  the  legal  profes- 
sion in  this  state,  from  the  first  organization  of  the  government — 
certainly  until  a  very  recent  period — has  been  almost  if  not  quite 
uniform  in  favor  of  the  now  controverted  right  of  the  jury.    From 
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the  earliest  date,  the  supreme  court,  while  they  held  jury  trials  in 
bank,  were,  as  I  have  always  understood,  in  the  habit  in  criminal 
cases  of  charging  juries,  that  they  were  rightfully  the  judges  of  the 
law  as  well  as  the  facts;  and  I  think  the  same  has  since  been  the 
general  practice  by  the  judges  of  the  supreme  court  at  nisiprius. 
The  question  in  regard  to  the  right  of  the  jury  was  also  incidentally 
before  the  supreme  court  in  1829,  upon  a  charge  of  one  of  the 
judges  at  nisiprius^  which  it  was  contended,  on  the  part  of  the  re- 
spondent, was  to  be  construed  as  having  denied  such  right.  It  was 
conceded  in  the  argument,  that  if  the  charge  were  liable  to  such  con- 
struction, it  could  not  be  supported.  The  charge  was  held  unob- 
jectionable in  that  respect;  but  Prentiss,  J.,  in  delivering  the 
opinion  of  the  court,  remarks  upon  the  question  as  follows : — "  There 
is  no  doubt,  the  jury  are  judges  of  the  law  as  well  as  the  fact.  This 
is  the  true  principle  of  the  common  law,  and  it  is  peculiarly  appli- 
cable to  a  free  government,  where  it  is  unquestionably  both  wise 
and  fit,  that  the  people  should  retain  in  their  own  hands  as  much  of 
the  administration  of  justice  as  is  consistent  with  the  regular  and 
orderly  dispensation  of  it,  and  the  security  of  persons  and  property. 
This  power  the  people  exercise  in  criminal  cases,  in  the  persons  of 
jurors,  selected  from  among  themselves  from  time  to  time  as  occa- 
sion may  require  J  and  while  the  power  thus  retained  by  them  fur- 
nishes the  most  effectual  security  against  the  possible  exercise  of 
arbitrary  power  by  the  judges,  it  affords  the  best  protection  to  inno- 
cence.** State  v.  Wilkinson,  2  Vt.  480.  This  opinion  of  a  former 
chief  justice  of  this  state,  of  acknowledged  legal  ability  and  integrity, 
must  be  justly  entitled  to  high  consideration  by  this  court. 

The  right  as  well  as  the  power  of  juries  in  criminal  trials  to  re- 
solve both  the  law  and  the  facts  by  their  general  verdict  was  also  a 
favorite  doctrine  of  the  early  jurists  and  statesmen  throughout  the 
United  States,  and  continued  such  (as  will  be  shown  hereafter)  until 
the  contrary  doctrine  was  broached  by  Mr.  Justice  Story  in  1835, 
in  the  case  of  the  United  States  v.  Battiste,  2  Sumn.  240.  Since 
which  time  the  lead  of  Judge  Story  has  been  followed  by  the 
supreme  court  of  Massachusetts  in  the  case  of  the  Commonwealth  v. 
Porter,  10  Met.  263,  and  perhaps  by  judges  and  elementary  writers 
in  some  of  the  other  states. 

It  is,  however,  worthy  of  remark,  that  in  both  the  opinions  of 
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Judge  Story  and  of  the  supreme  court  of  Massachusetts,  the  prin- 
cipal reason  for  the  establishment  and  maintenance  of  this  right  of 
juries, — the  preservation  of  the  liberty  of  the  citizen,  and  the  protec- 
tion of  innocence  against  the  consequences  of  the  partiality  and  un- 
due bias  of  judges  in  favor  of  the  prosecution, — is  wholly  overlooked. 
Even  in  the  labored  opinion  of  Chief  Justice  Shaw,  in  Porter's 
Case,  covering  some  twelve  pages,  it  is  not  once  even  alluded  to. 
The  whole  question  is  treated  as  resting  on  the  comparative  knowl- 
edge of  judges  and  jurors  in  regard  to  the  law,  and  in  the  supposed 
violation  of  the  harmony  of  the  legal  system,  which  an  admission  of 
the  right  of  jurors  would  occasion. 

These  matters  are  doubtless  worthy  of  consideration ;  but  that 
which  has  been  disregarded  appears  to  me  to  be  of  no  less  impor- 
tance. Judge  Blackstone,  in  his  Commentaries,  (vol.  iv,  p.  349,) 
thus  speaks  of  the  trial  by  jury  : — "  The  antiquity  and  excellence  of 
this  trial  for  the  settling  of  civil  property  has  before  been  explained 
at  large.  And  it  will  hold  much  stronger  in  criminal  cases ;  since 
in  times  of  difficulty  and  danger  more  is  to  be  apprehended  from  the 
violence  and  partiality  of  judges,  appointed  by  the  crown,  in  Buits 
between  the  king  and  subjects,  than  in  disputes  between  one  indi- 
vidual and  another  to  settle  the  metes  and  boundaries  of  private 
property.  Our  law  has  therefore  wisely  placed  this  strong  and  two- 
fold barrier,  of  a  presentment  and  trial  by  jury,  between  the  liberties 
of  the  people  and  the  prerogative  of  the  crown."  Judge  Story,  in 
his  Commentaries  on  the  Constitution,  section  1773,  says,  the  trial 
by  jury  "  was  from  very  early  times  insisted  on  by  our  anoestors  in 
the  parent  country,  as  the  great  bulwark  of  their  civil  and  religious 
liberties,  and  watched  with  an  unceasing  jealousy  and  solicitude." 
And  the  history  of  English  criminal  jurisprudence  furnishes  abun- 
dant evidence,  not  only  of  the  necessity  of  such  watchfulness,  but 
also  that  the  power  of  juries  to  determine  the  law  as  well  as  the  facts 
in  criminal  trials  was  essential  to  the  protection  of  innocence  and 
the  preservation  of  liberty.  In  trials  for  state  offences,  especially, 
the  bias  of  the  judges  was  always  strongly  in  favor  of  the  crown ; 
and  in  most  cases  their  partiality  was  such,  that  there  was  no  secu- 
rity against  the  conviction  of  any  person  the  government  might  ac- 
cuse, but  the  independence  and  integrity  of  jurors.  The  question 
of  the  guttt  or  innocence  of  the  accused  being  compounded  of  law 
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and  fact,  it  was  in  the  power  of  the  court  to  shape  the  law  to  meet 
the  proof;  and  if  the  jury  would  but  submit  to  the  direction  of  the 
judges  in  regard  to  the  law,  there  was  little  or  no  chance  for  the  es- 
cape of  the  prisoner,  however  weak  the  evidence  might  be.  Of  this 
numerous  examples  might  be  given ;  but  they  are  too  well  known  to 
the  readers  of  English  history  to  make  it  necessary  to  specify  them. 

It  is  this  supposed  independence  of  jurors  in  criminal  cases,  that 
has  commended  the  English  system  of  jury  trial  to  the  favor  and 
eulogium  of  enlightened  foreigners,  and  has  procured  its  introduc- 
tion into  some  of  the  more  liberal  governments  on  the  Continent 
The  celebrated  De  Lolme,  in  his  work  on  the  Constitution  of  Eng- 
land, which  he  appears  to  have  thoroughly  studied,  published  in 
1784,  holds  the  following  language : — "  As  the  main  object  of  the 
institution  of  the  trial  by  jury  is  to  guard  the  accused  persons 
against  all  decisions  whatsoever  by  men  invested  with  any  permanent 
official  authority,  it  is  not  only  a  settled  principle,  that  the  opinion 
which  the  judge  delivers  has  no  weight,  but  such  as  the  jury  choose 
to  give  it,  but  their  verdict  must,  besides,  comprehend  the  whole 
matter  in  trial,  and  decide  as  well  upon  the  fact,  as  upon  the  point 
of  law  that  may  arise  out  of  it;  in  other  words,  they  must  pronounce 
both  on  the  commission  of  a  certain  fact,  and  on  the  reason  which 
makes  such  fact  to  be  contrary  to  law."  P.  175.  It  is  obvious,  that 
the  English  system  of  jury  trial  would,  in  the  estimation  of  this  en- 
lightened commentator,  be  shorn  of  its  chief  value,  if  the  right  of 
deciding  upon  the  criminality  of  the  fact  proved  were  wrested  from 
the  jurors  and  transferred  to  the  judges. 

Without,  at  present,  dwelling  longer  on  the  reasons  why  jurors 
ought  to  possess  the  right,  in  criminal  trials,  to  resolve  by  their  ver- 
dict both  the  law  and  the  facts  which  are  embraced  by  the  issue,  I 
proceed  to  inquire  more  directly  into  the  actual  state  of  the  English 
and  American  law  on  the  subject. 

The  origin  and  early  History  of  juries  is  involved  in  some  obscur- 
ity ;  though  I  apprehend  there  is  little  doubt,  that  at  their  first  insti- 
tution, the  whole  matter  in  controversy  between  the  litigant  parties 
was  heard  and  passed  upon  by  their  peers  of  the  vicinity,  without 
the  observance  of  any  practical  distinction  between  the  law  and  the 
facts  of  the  case.  But  when,  by  the  progress  of  civilization,  courts 
assumed  a  more  regular  form,  and  controversies  became  compli- 
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cated  and  difficult,  questions  of  law,  by  the  introduction  of  special 
pleading,  were  withdrawn  from  the  jury,  and  placed  upon  the  record 
for  the  determination  of  the  court  If  the  pleadings  ended  in  demur- 
rer, an  issue  of  law  was  formed  for  the  decision  of  the  judges;  if  they 
terminated  in  an  issue  to  the  country,  it  was  to  be  resolved  by  the  jury. 
So,  also,  any  questions  appearing  upon  the  record  on  motion  in  ar- 
rest, or  placed  there  by  special  verdict,  or  demurrer  to  evidence,  or 
bill  of  exceptions  under  the  statute  of  Westminster  2,  c.  xxxi.,  were 
to  be  adjudged  by  the  court.  The  boundaries  of  the  respective 
provinces  of  courts  and  juries,  as  well  in  civil  as  in  criminal  cases, 
were  anciently  marked  and  distinguished  by  the  character  of  the 
questions,  which  were  thus  placed  upon  the  record.  Neither  branch 
of  the  triers  was  allowed  to  invade  the  province  of  the  other ;  and 
the  right  of  the  jury  to  determine  the  whole  issue  committed  to 
them  is  believed  to  have  been  as  perfect,  as  that  of  the  judges  to 
decide  the  issues  that  were  referred  to  the  court  The  maxim,  "ad 
qutstionem  fatti  nan  respondent  judices,  ad  questionem  legis  nan 
respondent  juratores,"  had  reference  to  the  questions  which  ap- 
peared upon  the  record ;  and  the  ancient  meaning  of  it  was,  that 
the  questions  of  fact  thus  raised  should  not  be  answered  by  the 
judges,  nor  the  questions  of  law  by  jurors.  The  doctrine,  that  ques- 
tions of  law,  which  might  incidentally  arise  in  the  determination  of 
an  issue  of  fact,  could  be  separated  from  the  fact  and  left  to  the  de- 
cision of  the  court,  otherwise  than  by  a  demurrer  to  the  evidence, 
or  the  finding  of  a  special  verdict,  is  of  comparatively  recent  origin. 
It  was  unknown  to  the  ancient  common  law,  and  has  grown  out  of 
the  modern  practice  of  granting  new  trials  for  a  difference  of  opin- 
ion between  the  court  and  jury  upon  questions  of  law  arising  on 
the  trial,  and  is,  doubtless,  a  legitimate  consequence  of  the  exer- 
cise of  such  power. 

This  power  of  granting  new  trials  in  civil  actions,  on  the  report 
of  the  judges  of  the  proceedings  at  the  trial,  was  first  exercised  by 
the  court  of  Common  Pleas  about  the  middle  of  the  seventeenth 
century  ;  previous  to  which  time  it  appears  to  have  been  well  under- 
stood, that  the  jury  were  alone  responsible  for  any  error  of  law  in 
their  general  verdict,  and,  consequently,  had  the  right  to  determine 
it  in  conformity  to  their  own  judgment  Upon  this  point  the  histor- 
ical evidence  appears  to  be  full  and  complete. 
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The  first  authority  ,  to  which  I  would  refer  in  support  of  this  posi- 
tion, is  the  statute  of  Westminster  2,  c.  30,  passed  in  the  reign  of 
Edward  I,  A.  D.,  1285.  The  statute  is  as  follows,  viz. :  "The 
justices  assigned  to  take  assizes  shall  not  compel  the  jurors  to  say 
precisely  whether  it  be  disseisin  or  not,  so  that  they  do  show  the 
truth  of  the  deed,  and  require  aid  of  the  justices ;  but  if  they, 
of  their  own  head,  are  willing  to  say  that  it  is  disseisin  or  not,  their 
verdict  shall  be  admitted  at  their  own  peril."* 

The  reason  assigned  by  Lord  Coke  for  the  passage  of  this  statute, 
as  would  naturally  be  inferred  from  its  language,  was,  "  that  some 
justices  did  rule  over  the  recognitors  to  give  a  precise  verdict  with- 
out finding  the  special  matters ;"  by  which  they  were  compelled, 
whether  they  were  willing  or  not,  to  take  upon  themselves  the  de- 
cision of  the  whole  issue,  and  were  thus  made  liable  to  an  attaint 
for  a  false  verdict  upon  any  point  of  law  involved  in  it,  when  they 
might  desire  to  refer  such  point  of  law  to  the  decision  of  the  court 
For  their  relief  against  this  hardship,  the  statute  provided,  that  they 
should  not  be  compelled  thus  to  decide  the  law  against  their  will, 
but  might,  if  they  chose,  find  the  facts  by  a  special  verdict,  and 
thus  place  upon  the  record  a  question  which  should  be  answered  by 
the  judges.    2  Co.  Inst  422. 

Lord  Coke,  in  his  commentary  on  this  statute,  says,  that  it  was 
in  affirmance  of  the  common  law,  and  "  that  in  all  actions,  real, 
personal,  and  mixed,  and  upon  all  issues  joined,  general  or  special, 
the  jury  might  find  the  special  matter  of  fact,  pertinent  and  tending 
only  to  the  issue  joined,  and  thereupon  pray  the  action  of  the  court 
for  the  law ;  and  this  the  jurors  might  do  at  the  common  law,  not 
only  in  cases  between  party  and  party,  whereof  this  act  putteth  an 
example  of  the  assize,  but  also  in  pleas  of  the  crown  at  the  Icing's 
suit"    lb.  425 ; — and  to  the  same  effect  is  Bowman's  case,  9  Co.  12. 

If  it  had  been  supposed,  at  the  time  of  the  passage  of  this  act, 
that  the  directions  of  the  judges,  given  on  the  trial,  in  regard  to  the 

*  The  clause,  as  recited  in  2  Co.  Inst  421,  is  in  these  words, — "Item  ordina- 
tum  est,  quod  josttciarii  ad  assisas  capiend'  assignati  non  compellant  jura  tores 
dieere  precise,  si  sit  disseisina  vel  non,  dammodo  dicere  volnerint  veritatem  facti, 
et  petere  auxilnm  jastic'.  Sed  si  sponte  velint  dicere,  quod  disseisina  est,  vel 
non,  admittatur  eorum  voredictum  snb  sno  pericalo."    And  see  Keb.  St  46. 
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law,  were  binding  upon  the  jury,  and  that  they  would  have  been  ex- 
cused from  the  consequences  of  a  false  verdict  by  following  such 
directions,  there  would  have  been  no  necessity  for  the  enactment  of 
the  statute ;  for  the  jurors  would  have  been  entirely  safe  in  their  de- 
cisions, by  taking  care  to  comply  with  the  directions  of  the  court. 
Bat  such  compliance  not  being  sufficient,  it  was  necessary  for  the 
security  of  the  jury  to  provide  that  they  might,  whenever  they  chose, 
put  the  question  of  law  upon  the  record  by  a  special  verdict,  to  be 
afterwards  answered  by  the  court. 

Littleton,  who  wrote  two  centuries  after  the  statute  of  Westmins- 
ter 2,  recognizes  the  same  right  of  jurors  to  determine  the  law  in- 
volved in  the  issue  tried  by  them  by  their  general  verdict,  if  they 
chose  to  do  so,  and  points  out  the  same  relief  from  such  responsi- 
bility, whenever  they  desired  to  shun  it.  In  his  Tenures,  after 
speaking  of  the  giving  of  a  special  verdict  in  an  assize,  he  says, 
section  368, "  In  stieh  case,  where  the  inquest  may  give  their  verdict 
at  large,  if  they  will  take  upon  themselves  the  knowledge  of  the  law, 
they  may  give  their  verdict  generally,  as  is  put  in  their  charge ;  as 
in  the  case  aforesaid,  they  may  well  say,  the  lessor  did  not  dis- 
seise the  lessee,  if  they  will." 

This  right  of  the  jury  to  withhold  a  special  verdict,  and  to  pass 
upon  the  whole  matter  in  issue,  is  also  fully  declared  by  Lord  Coke, 
a  century  and  a  half  after  Littleton's  time.  In  his  commentary  on 
the  foregoing  section  of  Littleton,  Coke  says,  "  Although  the  jury, 
if  they  will  take  upon  them  (as  Littleton  here  saith)  the  knowledge 
of  the  law,  may  give  a  general  verdict,  yet  it  is  dangerous  for  them 
to  do  so,  for,  if  they  do  mistake  the  law,  they  run  into  the  danger 
of  an  attaint ;  therefore,  to  find  the  special  matter  is  the  safest  way, 
where  the  case  is  doubtful.     Co.  Lit.  228  b. 

It  seems  evident  from  what  has  already  been  shown,  that  for  a 
period  of  about  350  years,  which  preceded  the  publication  of  Lord 
Coke's  Institutes  in  1628,  it  was  well  understood,  that  the  province 
of  the  judges  did  not  extend  to  the  determination  of  legal  questions, 
which  arose  incidentally  out  of  an  issue  of  fact,  but  that  for  their 
proper  decision  the  jury  were  alone  responsible. 

The  power  of  courts  to  grant  new  trials  in  civil  cases,  for  the 
reason  that,  in  their  opinion,  the  verdict  of  the  jury  was  contrary 
to  law,  not  having  been  recognized  until  since  the  days  of  Lord 
xxiii.  4 
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Coke,  there  was  not,  previous  to  his  time,  any  mode  of  relief  against 
an  erroneous  verdict,  except  by  the  proceeding  of  attaint  against 
the  jury.  Slade's  Case,  Style  138.  Wood  v.  Guns  ton,  Style 
466.  By  this  process,  brought  by  the  party  against  whom  the  ver- 
dict was  rendered,  and  to  which  the  jurors  were  made  parties,  the 
case  was,  in  effect,  tried  over  again  by  a  jury  of  twenty  four,  and  if 
the  verdict  were  found  false,  it  was  set  aside  and  the  jury  punished. 
That  this  falsity  might  be  found  in  the  decision  of  the  law  as  well 
as  of  the  facts  involved  in  their  verdict  is  not  only  necessarily  implied 
by  the  language  of  all  the  authorities  before  quoted,  but  is  directly 
affirmed  by  others.  Thus,  Chief  Justice  Hobart,  in  1619,  in  Ntc- 
dUr's  case,  (Hobart  227)  says,  "  It  will  be  hard  to  acquit  a  jury 
that  finds  against  the  law,  either  common  or  general  statute  law, 
whereof  all  men  are  to  take  notice,  and  whereupon  verdict  is  to  be 
given,  whether  any  evidence  be  given  to  them  or  not.  As  if  a 
feoffment  or  devise  were  made  to  one  in  perpetuum,  and  the  jury 
should  find  cross  either  an  estate  for  life,  or  in  fee  simple,  against  the 
law,  they  should  be  subject  to  an  attaint,  though  no  man  informed 
them  what  the  law  was  in  that  case."  This  is  clearly  to  the  point, 
that  the  jury  were  liable  to  an  attaint  for  error  in  deciding  the  law 
involved  in  their  general  verdict.  Nor  were  they  protected  from  an 
attaint  by  following  the  instructions  of  the  judges  in  regard  to  the 
law,  if  the  instructions  turned  out  to  be  erroneous.  This  is  dis- 
tinctly laid  down  by  Chief  Justice  Vaughan  in  BushelTs  Case,  as 
follows : — "  Finding  against  or  following  the  direction  of  the  court 
barely  will  not  bar  an  attaint,  but  in  some  case  the  judge  being  de- 
manded by  and  declaring  to  the  jury  what  is  the  law,  though  he  de- 
clare it  erroneonsly  and  they  find  accordingly,  this  may  excuse  the 
jury  from  the  forfeitures ;  for  though  their  verdict  be  false,  yet  it  is 
not  corrupt ;  but  the  judgment  is  to  be  reversed,  however,  upon  the 
attaint ;  for  a  man  loseth  not  his  rights  by  the  judge's  mistake  of 
the  law."  Vaughan' s  R.  145.  So,  also,  if  the  jury  disregarded  the 
directions  of  the  judge,  they  were  not  liable  to  an  attaint  if  they 
determined  the  matter  of  law  correctly.  Par  amor  e's  Case,  Dyer 
301. 

But  that  questions  of  law  involved  in  an  issue  of  fact  were  not 
anciently  treated  as  questions  to  be  answered  by  the  judges  is  far- 
ther shown  by  the  fact,  that  bills  of  exceptions  would  not  lie  for  mis- 
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direction  of  the  judges  to  the  jury  in  point  of  law,  while  the  process 
of  attaint  continued  in  use,  and  for  the  very  reason,  that  the  jury 
were  responsible  for  the  correct  decision  of  such  points  of  law  upon 
that  process.  This  fully  appears  from  the  case  of  Chichester  v. 
Phillips,  in  Sir  Thomas  Raymond's  Reports,  404,  decided  in  1680. 
In  that  case,  which  was  ejectment,  the  defendant  having  introduced 
a  will  duly  proved  in  the  Ecclesiastical  Court,  and  insisted  that  the 
probate  was  conclusive  proof  of  its  execution,  the  court  declined  so 
to  direct  the  jury,  but  left  it  to  them  to  find  the  fact  upon  that  and 
other  evidence.  The  jury  having  found  against  the  will,  and  a  bill 
of  exceptions  being  allowed,  a  writ  of  error  was  brought  in  the  King's 
Bench,  when  the  judgment  below  was  affirmed, — not  because  the 
court  had  instructed  the  jury  correctly,  but,  in  the  language  of  the 
reporter,  "  because,  though  the  evidence  be  conclusive,  yet  the  jury 
may  hazard  an  attaint,  if  they  will."  See,  also,  2  Jones  146,  and 
Boner's  N.  P.  316. 

There  would  then  seem  to  be  no  doubt,  that  it  was  anciently  ad* 
mhted  to  be  the  proper  province  of  the  jury  in  civil  cases,  to  decide 
in  conformity  to  their  own  judgment  all  questions,  whether  of  law 
or  fact,  which  were  embraced  in  the  issue  committed  to  their  charge. 
And  this  result  of  the  authorities  necessarily  disposes  of  the  argu- 
ment against  the  right  of  juries,  drawn  from  the  maxim,  ad  que*- 
tionem  facii  nan  respondent  judices,  ad  questionem  legis  nan  respon- 
dent juratores,  inasmuch  as  it  shows,  that  the  maxim  must  have 
been  understood  to  have  reference  alone  to  the  questions,  either  of 
law  or  fact,  as  they  stood  upon  the  record. 

The  jurors,  being  anciently  under  no  legal  responsibility  to  the 
judges  for  the  correctness  of  their  decisions,  either  of  the  law  or  the 
facts  of  the  case,  might  properly  exercise  their  own  discretion  in 
their  determination.  But  since  motions  for  new  trials  and  bills  of 
exceptions  have  been  substituted  for  the  process  of  attaint,  and 
courts  have  come  to  set  aside  verdicts,  because  the  jury  disregard 
the  opinion  of  the  judge  upon  questions  of  law  embraced  by  the 
issue,  and  for  misdirection  of  the  judge,  juries  have  been  placed  in 
a  new  relation  to  the  judges.  The  court,  by  the  modern  practice, 
having  power  to  revise  the  decisions  of  juries,  and  to  order  new 
trials  for  their  neglect  to  follow  the  directions  of  the  judge  upon 
matters  of  law,  it  has  consequently  become  their  legal  duty  to  com- 
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ply  with  such  directions.  And  the  court,  and  not  the  jury,  may  now 
be  properly  considered  as  the  judges  of  the  law  involved  in  an  issue 
of  fact  in  civil  cases,  though  it  was  formerly  otherwise. 

Having  shown  that  it  was  the  proper  province  of  the  jury,  by  the 
ancient  common  law,  to  determine,  according  to  their  own  judg- 
ment, the  whole  issue  committed  to  their  charge  in  civil  cases,  it 
cannot  well  be  contended,  that  their  authority  could  be  less  exten- 
sive in  criminal  trials.  Indeed,  if  the  common  law  had  originally 
limited  the  power  of  juries  in  civil  suits  to  the  decision  of  the  facts, 
and  had  placed  them  under  the  direction  of  the  court  in  regard  to 
the  law  connected  with  the  facts,  it  might  still  be  claimed  with  en- 
tire confidence,  that  no  such  limitation  had  been  imposed  in  prose- 
cutions for  crimes* 

There  are  several  important  distinctions  between  civil  actions  and 
criminal  prosecutions,  which  indicate  very  decisively,  that  whatever 
our  English  ancestors  might  have  considered  the  power  of  judges 
over  questions  of  law,  embraced  in  the  issue  to  the  jury  in  the 
former,  they  must  have  contemplated  their  entire  independence  of 
the  judges  in  the  latter. 

In  the  first  place,  there  is  a  marked  and  important  distinction  be- 
tween prosecutions  for  crimes  and  civil  suits,  in  the  authority  by 
which  they  might  be  instituted.  Any  subject  was  at  full  liberty,  at 
his  own  pleasure,  to  commence  his  action  against  a  party)  who  he 
conceived  had  injured  him  in  his  person  or  property,  and  might 
freely  prosecute  his  suit  to  final  judgment  and  execution.  But  the 
king  with  the  aid  of  all  the  judges  in  the  realm,  could  not  put  an 
individual  on  trial  for  a  capital  offence,  without  first  obtaining  the 
consent  of  the  people  of  the  county  assembled  to  pass  upon  the  case 
as  a  grand  jury.  And  if,  previous  to  their  investigation  of  the  case 
the  supposed  offender  had  been  arrested  or  committed  to  jail,  their 
refusal  to  countenance  the  prosecution  would  at  once  release  him 
from  imprisonment.  After  providing  so  fully  for  the  consent  of  the 
peers  of  the  subject  to  the  very  institution  of  a  criminal  prosecution 
against  him,  it  cannot  well  be  conceived,  that  the  jealous  framers  of 
the  common  law  would  have  immediately  withdrawn  its  protection 
from  him  and  transferred  the  power  of  determining  his  guilt  or  inno- 
cence to  the  servants  to  the  crown.  It  may  be  here  remarked,  that 
this  restriction  on  the  very  commencement  of  a  criminal  prosecu- 
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tion  has  been  deemed  so  essential  to  the  liberty  of  the  citizen  fn  this 
country,  that  a  provision  has  been  incorporated  into  the  Constitution 
of  the  United  States,  and  into  the  Constitutions  of  most  of  the  indi- 
vidual states,  "  that  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  but  upon  the  presentment  of  a  grand 
jury." 

Again,  the  rules  of  pleading,  which  were  anciently  adopted,  were 
designed  to  separate  the  law  from  the  facts,  wherever  it  was  deemed 
practicable,  for  the  purpose  of  submitting  the  former  to  the  judgment 
of  the  court,  and  leaving  the  latter  to  the  determination  of  the  jury. 
In  civil  actions,  if  the  defendant  could  not  deny  the  facts  on  which 
the  suit  was  founded,  he  was  obliged  to  place  his  defence  upon  the 
record  by  special  plea,  which  pleading  usually  ended  in  demurrer, 
forming  an  issue  of  law  for  the  decision  of  the  court.  If  the  defend* 
ant  in  such  case  pleaded  the  general  issue,  the  court  would  at  once 
exclude  his  evidence,  so  that  no  power  whatever  was  given  to  the 
jury  to  pass  upon  his  defence.  Under  the  ancient  practice,  in  the 
old  actions  of  debt,  detinue,  covenant,  trespass  and  replevin,  a  large 
portion  of  the  questions  arising  in  litigated  suits  were  thus  withdrawn 
from  the  action  of  the  jury  and  submitted  to  the  determination  of  the 
judges.  But  in  criminal  prosecutions  the  accused  was  never  com- 
pelled to  take  his  defence  from  the  jury  and  submit  it  to  the  court 
by  special  justification,  but  might  always  put  himself  on  the  country 
for  his  general  deliverance. 

It  will  be  difficult,  I  think,  to  find  a  reason,  why  the  rules  of 
pleading,  which  were  adopted  in  civil  actions,  were  not  extended  to 
criminal  prosecutions,  unless  it  be  in  the  design  of  the  founders  of 
the  common  law,  that  the  right  of  passing  upon  the  criminality  of 
the  fact,  as  well  as  upon  the  fact  itself,  involved  in  the  general  plea 
of  not  guilty,  should,  for  the  safety  of  the  subject,  be  withheld  from 
the  judges,  for  the  determination  of  the  jury. 

In  the  third  place,  the  contrast  between  civil  actions  and  prosecu- 
tions for  crimes  is  most  distinct  and  striking  in  the  conclusive  ope- 
ration of  the  verdict  in  criminal  cases.  However  the  court  may 
disapprove  of  a  verdict  of  acquittal,  they  have  no  power,  as  in  civil 
suits,  to  award  a  new  trial.  The  security  of  the  jury  from  all  con- 
sequences in  giving  it  is  also  full  and  complete.  No  earthly  tribunal 
can  revise  their  verdict,  or  call  them  to  account  for  rendering  it 
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Thit,  after  a  rerdict  of  not  guilty  in  a  criminal  proceeding,  there 
exists  no  power  to  put  the  party  again  on  trial  for  the  same  offence 
is  a  doctrine  too  well  understood  to  require  to  be  sustained  by  au- 
thorities. The  jury  are  also  exempt  from  all  questions  in  regard  to 
its  propriety.  The  process  of  attaint,  the  remedy  for  a  false  verdict 
in  civil  cases,  was  never  extended  to  verdicts  in  prosecutions  for 
crimes.  This,  though  there  are  some  dicta  to  the  contrary,  was  ad- 
mitted to  be  the  law  by  Lord  Mansfield  at  the  hearing  of  the  Dean 
of  St.  Asaph's  case,  and  is,  indeed,  established  by  authority  beyond 
doubt  or  question.  BushtlVs  Case,  Vaughan's  R.  146;  Trials  per 
Pais,  274 ;  1  Chit.  Cr.  Law  529,  and  cases  there  cited. 

That  attempts  were  made  from  time  to  time,  and  at  various  pe- 
riods, by  English  judges,  to  encroach  upon  the  rights  of  jurors  to 
determine,  in  criminal  proceedings,  the  whole  issue  committed  to 
their  charge,  is  undoubtedly  true.  The  attempts  were,  however, 
resisted,  and  the  contest,  carried  on  by  the  judges  on  the  one  side 
and  the  people  on  the  other,  constitutes  a  part,  and  not  an  unimpor- 
tant one,  of  the  great  struggle  between  the  prerogative  of  the  crown 
and  the  freedom  of  the  subject,  which  was  protracted  for  so  long  a 
period  in  England,  and  which  eventually  terminated  in  the  practical 
triumph  of  the  latter. 

•Some  notice  of  the  most  prominent  efforts  of  English  judges  to 
coerce  and  control  the  verdicts  of  jurors  in  criminal  trials,  and  of 
the  manner  in  which  they  were  resisted,  will,  perhaps,  serve  to 
throw  some  light  on  the  question  involved  in  the  present  case. 

The  first  attempts  to  compel  jurors  to  give  verdicts  in  conformity 
to  the  wishes  of  the  judges  were  by  fining  and  imprisoning  them. 

In  1554,  Sir  Nicholas  Throckmorton  was  tried  for  high  treason 
before  a  Court  of  High  Commission,  Bromley,  chief  justice  of  Eng- 
land, presiding,  and  found  not  guilty  against  the  charge  of  the  court 
Before  the  jury  separated,  they  were  sent  by  the  chief  justice  to 
prison,  where  they  remained  several  months,  when  they  were  re- 
leased upon  the  payment  of  enormous  fines,  by  which  most  of  them 
were  ruined.  State  Trials,  901.  In  the  despotic  reign  of  Philip 
and  Mary,  there  could  be  no  redress  for  this  arbitrary  act  of  oppres- 
sion. 

In  the  time  of  Elizabeth,  A.  D.  1602,  there  appears  to  have  been 
another  instance  of  a  jury  being  fined  and  imprisoned  for  giving  a 
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verdict  of  not  guilty,  on  an  indictment  of  murder  against  the  charge 
of  the  court,  and,  so  far  as  any  thing  is  known,  the  injury  remained 
without  redress.    Yelverton's  R.  23. 

During  the  succeeding  reigns  of  the  first  James  and  Charles,  the 
Court  of  Star  Chamber,  which  consisted  of  privy  councillors  with 
two  common  law  judges,  was  in  active  operation,  and  drew  within 
its  jurisdiction  complaints  for  libels,  and  sedition,  and  all  offences 
against  the  government  which  were  not  punishable  capitally.  By 
the  imposition  of  enormous  fines  and  the  infliction  of  barbarous  and 
ignominious  punishments,  through  the  instrumentality  of  this  court, 
the  crown  was  generally  enabled  to  disgrace  and  ruin  whoever  it 
chose  to  assail,  without  calling  upon  jurors  in  the  common  law 
courts  to  aid  by  their  verdicts  in  bringing  them  to  the  block  or  the 
gallows.  But  when  that  arbitrary  and  odious  tribunal  was,  in  1641, 
abolished  by  the  Long  Parliament,  it  became  necessary  for  the  gov- 
ernment to  resort  again  to  the  ordinary  tribunals  for  the  punishment 
of  crimes,  either  real  or  pretended. 

The  rights  of  jurors  had  by  this  time  come  to  be  pretty  well  un- 
derstood, though  they  were  not  yet  fully  acknowledged  by  the  ruling 
authority,  whether  it  might  be  king  or  commonwealth. 

In  1649,  a  few  months  after  the  execution  of  King  Charles,  Lieut 
Colonel  Lilburne  was  indicted  for  high  treason  against  "  the  govern- 
ment by  Parliament,  without  King  or  House  of  Lords ;"  and  on  his 
trial  he  argued  to  the  jury,  and  read  from  Lord  Coke's  Institutes,  to 
show  that  they  were  the  judges  of  the  law  as  well  as  the  fact,  and  the 
jury  acquitted  him,  against  the  charge  of  all  the  judges,  who  were 
clear  for  a  conviction.  The  Parliament,  having  failed  to  convict, 
passed  a  special  act,  banishing  him  by  name,  and  declaring  that  his 
return  to  England  should  be  deemed  felony,  for  which  he  should,  on 
conviction,  suffer  death.  He  did  return,  and  in  1653  was  tried  at 
the  Old  Bailey  for  felony,  against  the  act  by  which  he  had  been 
banished.  A  copy  of  the  act  of  Parliament,  duly  certified,  was  pro- 
duced, and  Lilburne,  who  was  in  court,  was  fully  proved  to  be  the 
person  named  in  it  The  jury,  however,  against  the  charge  of  the 
court,  held  the  act,  under  which  he  was  prosecuted,  to  be  illegal, 
and  found  him  not  guilty.  They  were  afterwards  severally  called 
before  the  council  of  state  and  questioned  in  regard  to  their  verdict, 
and  their  answers  indicate  a  decided  and  manly  determination  to 
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maintain  their  independence  as  jurors  and  freemen.  The  answer  of 
one  of  them,  as  entered  on  the  minutes  of  the  council,  will  serve  as 
a  specimen  of  the  whole.  It  is  as  follows : — "  Michael  Rayner  be- 
ing asked,  whether  Mr.  Soobel,  clerk  of  the  house,  did  not  give 
evidence  that  Lieut.  Colonel  John  Lilburne,  at  the  bar,  was  the  very 
Lilburne  against  whom  the  act  was  made?  He  said,  he  did  give 
that  evidence,  and  that  he  did  believe  he  said  true,  and  that  the  copy 
of  the  act  of  Parliament  produced  was  a  true  copy."  But  saith, 
"  that  he  and  the  rest  of  the  jury  took  themselves  to  be  judges  of 
matter  of  law  as  well  as  of  matter  of  fact ;  aithough  he  confessed 
that  the  bench  did  say  they  were  only  judges  of  the  fact.1'  2  Har- 
grave's  State  TriaJs  79,  80. 

In  the  reign  of  Charles  the  Second,  Kelynge,  Chief  Justice  of  the 
King's  Bench,  a  pliant  instrument  of  the  crown,  fined  Sir  Henry 
Wyndham  and  eleven  others  of  a  grand  jury,  because  they  would 
not  find  a  bill  of  indictment  for  murder,  telling  them  that  the  man 
having  died  at  the  hand  of  the  party,  it  was  their  duty  to  find  the 
bill,  it  being  matter  of  law  for  the  court  whether  it  was  murder  or 
in  self  defence.  He  also  fined  a  petit  jury,  who  refused  to  convict 
a  party  on  an  indictment  under  the  conventicle  act,  and  the  next 
year  imposed  a  fine  upon  another  jury,  who  declined  to  follow  his 
directions  upon  a  matter  of  law.  His  own  account  of  the  latter 
case,  as  given  in  his  reports,  page  50,  is  as  follows  : — 

"  Hood  was  indicted  for  the  murder  of  Newman,  and  upon  the 
evidence  it  appeared  that  he  killed  him  without  any  provocation,  and 
thereupon  I  [Kelynge]  directed  the  jury  that  it  was  murder,  for  the 
law  in  that  case  intended  malice,  and  I  told  them  they  were  the 
judges  of  the  matter  of  fact,  namely,  whether  Newman  died  by  the 
hand  of  Hood ;  but  whether  it  was  murder  or  manslaughter,  that 
was  matter  of  law,  in  which  they  were  to  observe  the  directions  of 
the  court  But  notwithstanding  they  would  find  it  only  manslaugh- 
ter ;  whereupon  I  took  the  verdict  and  fined  the  jury,  of  which  John 
Goldwier  was  foreman,  £5  apiece." 

These  illegal  acts  of  the  chief  justice  having  (in  December,  1667) 
been  brought  to  the  notice  of  Parliament,  witnesses  were  examined, 
and  he  was  heard  in  his  defence,  and  the  grand  committee  of  justice 
reported  to  the  House  of  Commons,  that  the  proceedings  of  the  Lord 
Chief  Justice  in  these  cases  were  "  innovations  in  the  trial  of  men 
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for  their  lives  and  liberties,  and  that  he  had  used  an  arbitrary  and 
illegal  power,  which  was  of  dangerous  consequence  to  the  lives  and 
liberties  of  the  people  of  England."  The  committee  also  recom- 
mended that  "  the  Lord  Chief  Justice  be  brought  to  trial,  in  order 
to  condign  punishment,  in  such  manner  as  the  house  should  judge 
most  fit  and  requisite."  But  he  having  petitioned  to  be  heard  at  the 
bar  of  the  house,  and  there  making  an  abject  submission,  the  matter, 
by  the  intercession  of  his  friends,  was  suffered  to  drop  without  being 
farther  prosecuted.    6  State  Trials  992,  1019. 

Only  one  other  attempt  to  control  the  decisions  of  jurors  by  pun* 
ishing  them  for  unsatisfactory  verdicts,  will  be  mentioned.  In  1670, 
the  famous  William  Penn,  together  with  William  Mead,  were  tried 
at  the  Old  Bailey  before  a  court  of  oyer  and  terminer,  the  Recorder 
of  London  presiding,  for  a  breach  of  the  peace,  in  being  concerned 
in  a  tumultuous  and  unlawful  assembly.  The  proof  was,  that  some 
two  or  three  hundred  persons  had  peaceably  and  quietly  met  in 
Grace  street,  London,  and  listened  to  the  preaching  of  Penn.  Penn 
contended,  that  there  had  been  no  breach  of  the  peace;  that  the 
assembly  was  lawful ;  and  he  read  from  Lord  Coke  to  the  jury  in 
support  of  his  position.  The  court  charged  strongly  and  bitterly 
against  the  prisoners ;  but  the  jury  disregarded  the  charge  and  re- 
turned a  verdict  of  not  guilty.  There  were  no  disputed  facts,  and 
there  can  be  no  doubt  the  jury  decided  the  law  correctly.  The 
court,  however,  were  in  great  fury  with  the  jury,  and  immediately 
fined  them  forty  marks  each,  and  committed  them  to  Newgate. 
Edward  Bushel!,  one  of  the  jurors,  with  a  similar  resolution  to  that 
of  John  Hampden  in  regard  to  the  ship  money,  refused  to  obtain  his 
release  by  paying  his  fine,  and  brought  his  writ  of  habeas  corpus  to 
the  Court  of  Common  Pleas.  It  being  returned  upon  the  writ,  that, 
being  one  of  the  jury,  Bushell  had  acquitted  Penn  and  Mead  against 
evidence,  and  also  "  contrary  to  the  direction  of  the  court  in  matter 
of  law"  the  question  of  the  power  of  the  court  to  control  their  ver- 
dict upon  the  matter  of  law  was  distinctly  raised.  The  case  was 
argued  before  eleven  of  the  twelve  judges,  and  their  judgment  was 
delivered  by  Chief  Justice  Vaughan,  denying  any  such  power  of 
control  in  the  court,  and  vindicating  the  right  of  the  jury  to  deter- 
mine both  the  law  and  the  fact  by  their  general  verdict ;  and  Bushell 
was  thereupon  discharged.  Vaughan's  R.  135-158. 
xxiii.  5 


34  CHITTENDEN  COUNTY. 

State  v.  CrotoM. 

I  am  not  aware,  that  the  independence  of  jnries,  thus  sanctioned 
by  the  judgment  in  BuskeU's  Case,  haa  erer  since  been  practically 
invaded,  except  in  prosecutions  for  libel.  Even  in  that  class  of 
prosecutions,  the  whole  question  of  the  guilt  or  innocence  of  the  ac- 
cused appears  to  have  been  submitted  to  the  jury  for  a  period  of  over 
fifty  years  after  that  decision.  Among  the  instances  in  which  this 
was  done,  was  the  triat  of  Thompson,  in  1682 ;  of  the  seven  Bishops, 
in  1668,  and  of  Tutchin,  before  Chief  Justice  Holt,  in  1704.  But, 
during  the  reign  of  George  the  Second,  it  began  to  be  argued  by 
some  of  the  judges  at  nisi  prius,  that  whenever  the  law  could  by  any 
means  be  separated  from  the  facts,  in  criminal  trials,  it  should  be 
determined  by  the  court ;  that  it  could  be  thus  separated  in  prose* 
cations  for  libels,  because  the  libel  was  set  forth  in  the  information ; 
and  whether  the  matter  charged  to  have  been  published  was  really 
libellous  or  not,  was  matter  of  law  for  the  determination  of  the  court 
It  was  accordingly  held,  that  the  only  questions  to  be  submitted  to 
the  jury,  were  the  fact  of  publication,  and  the  truth  of  the  inuendoes 
set  forth  in  the  information.  Upon  proof  of  these,  the  jury  were  re* 
quired  to  render  a  verdict  of  guilty;  leaving  the  question  whether 
the  publication  was  a  crime  or  not  for  the  subsequent  decision  of  the 
court.    2  Starkie  on  Slander,  chap.  xvi. 

This  doctrine,  which  withdrew  from  the  jury  the  whole  question 
of  the  criminality  of  the  publication,  if  it  could  have  been  firmly 
established,  would  have  placed  in  the  hands  of  the  judges  substan- 
tially the  same  power  over  political  discussions,  that  had  been  so 
odiously  exercised  by  the  long  suppressed  Court  of  Star  Chamber. 
It  was  adopted  by  Lord  Mansfield  soon  after  he  took  his  seat  on  the 
King's  Bench,  and  was  followed  by  him  in  the  trials  of  Woodfall 
and  others ;  by  Mr.  Justice  Buller  in  the  Dean  of  St.  Asaph's  case ; 
and  on  a  motion  for  a  new  trial  in  the  latter  case,  it  was,  in  1785, 
declared  to  be  the  law,  by  the  unanimous  decision  of  the  King's 
Bench.    Rex  v.  Dean  of  St.  Asaph,  3  Term  R.  429. 

This  doctrine  of  the  King's  Bench  did  not,  however,  meet  the 
approbation  of  all  the  judges  in  Westminster  Hall,  and  it  was  earn- 
estly and  vehemently  opposed  by  roost  of  the  leading  members  of  the 
profession,  who,  when  employed  for  defendants,  appealed  from  the 
judge  to  the  jury  in  regard  to  their  constitutional  rights,  and,  in 
many  instances,  were  successful  in  cases  where,  if  the  whole  matter 
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kad  been  left  to  the  jury,  verdicts  of  guilty  would  probably  have 
been  obtained.  This  struggle  against  the  alleged  judicial  invasion 
of  the  independence  of  juries  continued  from  the  time  of  WoodfalFs 
trial,  in  1770,  till  1793,  when  the  nation  being  thoroughly  roused, 
the  subject  was  taken  up  in  Parliament,  and  Mr.  Fox's  famous  libel 
act  passed,  by  which  trials  for  libels  were  placed  upon  a  like  footing 
with  other  criminal  prosecutions.  Parliament  refused  to  recognize 
the  decision  of  the  King's  Bench  as  ever  having  been  the  law  of  the 
land,  the  preamble  of  the  act  declaring,  that  "  whereas  doubts  have 
arisen"  as  to  the  competency  of  jurors  in  prosecutions  for  libels  "  to 
give  their  verdict  upon  the  whole  matter  in  issue/'  therefore,  it  was 
enacted  that  the  jury  might  give  such  verdict,  &c. 

This  controversy  in  regard  to  the  rights  of  jurors  was  the  occasion 
of  the  well-known  attack  of  Junius  upon  Lord  Mansfield,  which,  so 
far  as  it  imputed  corrupt  motives  to  that  distinguished  and  venerated 
magistrate,  was  unquestionably  unfounded  and  unjust  Lord  Mans- 
field was,  doubtless,  sincere  in  the  belief,  that  such  a  doctrine, 
which  had  been  acted  upon  by  other  judges  previous  to  his  time,  was 
essential  to  the  preservation  of  order  and  good  government  'against 
sedition  and  licentiousness.  It  is  difficult,  however,  to  free  him 
from  the  suspicion  of  partiality  of  feeling  in  this  matter.  He  appears 
to  have  been  a  member  of  the  cabinet  when  the  prosecutions  for 
libels  against  Wilkes,  and  also  that  against  Woodfall,  which  he  after- 
wards tried,  were  resolved  upon,  though  it  cannot  well  be  supposed 
he  would  have  participated  in  the  deliberations  in  regard  to  them. 
After  he  ceased  to  be  a  member  of  the  cabinet  council,  he  long  ex* 
erted  great  influence  with  the  ministry,  and  was  relied  upon  by 
them  to  defend  their  measures  in  the  House  of  Lords,  which  he 
often  did  with  consummate  skill  and  ability.  Unless  he  is  to  be 
considered  as  exalted  entirely  above  the  common  frailties  of  human 
nature,  it  is  scarcely  conceivable,  that  he  could  have  been  entirely 
impartial  in  prosecutions,  instituted  and  maintained  by  an  adminis- 
tration with  which  he  was  so  intimately  connected.  He  would 
seem,  indeed,  to  have  been  one  of  that  very  class  of  judges,  against 
the  effects  of  whose  bias  in  favor  of  the  government  the  indepen- 
dence of  jurors  in  matters  of  law,  as  well  as  of  fact,  was  originally 
designed  to  guard. 

It  may  be  added,  that,  though  the  opinion  of  Lord  Mansfield,  in 
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the  Dean  of  St.  Asaph's  case,  is  ingenious  and  able,  as  is  everj 
thing  that  emanated  from  his  powerful  mind,  yet  it  is  nevertheless 
unsatisfactory.  The  intention  with  which  the  act  is  done  must  be 
an  ingredient  of  every  crime,  and  is,  necessarily,  a  question  of  fact. 
By  the  rule  adopted  by  the  King's  Bench,  it  is  manifest,  that  the 
question  of  intent  was  withdrawn  from  the  jury,  and  transferred  to 
the  court.  To  this  extent,  at  least,  the  decision  cannot  be  sustained 
by  argument.* 

The  libel  act  eventually  passed  the  House  of  Commons  without  a 
division,  and  met  with  but  a  feeble  opposition  in  the  House  of  Lords. 
It  was  advocated  in  both  houses  on  the  ground  that  juries,  in  crimi- 
nal trials,  had  the  constitutional  right  to  pass  upon  the  whole  issue, 
the  law  as  well  as  the  facts,  and  that  this  right,  having  been  im- 
properly invaded,  ought  to  be  restored  to  its  former  footing.  29  Par. 
Hist.  577,  741,  1404.  Mr.  Worthington,  in  his  treatise  on  the 
power  of  juries,  although  he  endeavors  to  maintain  the  general  au- 
thority of  judges  to  direct  them  in  matters  of  law,  admits  that  in 
cases  of  libel,  "  The  extraordinary  right  to  decide  the  law  has  been, 
by  the  legislature,  expressly  committed  to  juries ;"  p.  196.  Now, 
the  language  in  which  this  right  has  thus  been,  as  Mr.  W.  says,  ex- 
pressly committed  to  juries,  is  found  in  the  first  section  of  the  act, 
and  is  simply,  "  That  the  jury  sworn  to  try  the  issue  may  give  a 

*  Note  by  Hall,  J.    One  of  the  principal  authorities  relied  upon  by  Lord 
Mansfield,  in  this  case,  was  a  ballad,  stated  to  have  been  written  by  Mr.  Pulte- 
ney,  who  was  one  of  the  supporters  of  the  Craftsman,  upon  the  occasion  of  the 
acquittal  of  the  publisher  of  that  paper  by  a  jury,  in  a  prosecution  conducted  by 
Sir  Philip  Yorke,  Attorney  General,  about  the  year  1732.    The  object  of  Lord 
Mansfield  was  to  show,  that  even  the  opposition  to  the  administration,  at  that 
time,  of  which  Mr.  Polteney  was  the  leader,  concurred  with  the  government, 
that  the  jury,  in  prosecutions  for  libel,  had  nothing  to  do  with  questions  of  law. 
The  stanza  from  the  ballad,  as  quoted  by  Lord  Mansfield,  was  as  follows  : 
"  Sir  Philip  well  knows,  that  his  inuendoes 
No  longer  will  serve  him  in  verse  or  in  prose, 
For  twelve  honest  men  have  decided  the  cause, 
Who  are  judges  of  facts,  but  not  judges  of  laws." 
It  turns  out,  however,  that  Lord  Mansfield's  recollection  of  the  ballad  was  erro- 
neous, and  that,  as  originally  published,  it  was  an  authority  on  the  other  side  of 
the  question,  the  two  last  lines  being : — 

"  For  twelve  honest  men  have  decided  the  cause, 
Who  art  judges  alike  of  the  facts  and  the  law" 

29  Par.  Hist.  582.    5  Camp.  Ld.  Chan.  50.    6  lb.  845. 
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general  verdict  of  guilty  or  not  guilty  upon  the  whole  matter  put  in 
issue."  It  is,  undoubtedly,  true,  that  this  does  admit  the  right  in 
the  jury  to  decide  the  law  as  well  as  the  fact  involved  in  the  issue ; 
bat  it  is  precisely  the  same  authority,  that  has  always  belonged  to 
jurors  in  all  other  criminal  trials,  and  has  been  exercised  without 
question  or  objection  ever  since  the  judgment  in  Bushett's  Case. 
How  the  permission  given  to  the  jury  in  the  libel  act  to  pass  upon 
the  whole  matter  in  issue  can  confer  the  power  to  judge  of  the  law 
embraced  in  it,  and  the  same  permission  which  has  always  been 
given  by  the  common  law  can  be  construed  to  withhold  it,  is  to  me 
incomprehensible.  I  apprehend,  the  same  authority  to  decide  upon 
all  matters  in  the  issue  exists  in  both  cases. 

In  this  country  the  decisions  of  judges  and  the  opinions  of  jurists 
and  statesmen  have  been,  until  a  very  recent  period,  quite  uniform 
in  favor  of  the  independence  of  juries  in  criminal  trials. 

On  the  trial  of  Henfield,  for  illegal  privateering,  before  Judges 
Wilson  and  Iredell,  of  the  United  States  Supreme  Court  at  Phila- 
delphia, in  1793,  Judge  Wilson  charged  the  jury,  that  they,  in  their 
general  verdict,  must  decide  both  the  law  and  the  facts.  Wharton's 
State  Trials  86.  Judge  Wilson  had,  previously,  in  a  course  of  law 
lectures,  delivered  in  the  College  of  Philadelphia,  maintained  by 
argument  and  authority  this  right  of  juries  in  all  criminal  trials. 
2  Wilson's  Works  366-375. 

The  Sedition  Act  of  1798  furnishes  the  very  strongest  evidence 
of  the  sense  of  the  profession,  as  well  as  of  the  people  of  this  country 
at  that  time,  upon  this  question.  That  act  prescribed  a  punishment 
for  libels  on  the  government  of  the  United  States  and  its  officers,  and 
after  providing,  that  the  accused  might  give  the  truth  of  the  libel  in 
evidence,  declared,  that  "  the  jury  who  should  try  the  cause  should 
have  a  right  to  determine  the  law  and  the  fact,  as  in  other  cases ; " 
the  words,  "  as  in  other  cases,"  being  a  direct  reference  to  a  right, 
the  existence  of  which  was  understood  to  be  sufficiently  well  known 
to  form  a  general  rule  of  action. 

Judge  Chase,  of  the  United  States  Supreme  Court,  on  the  trial 
of  Fries  for  treason,  in  May,  1800,  charged  the  jury,  that  "  it  was 
the  duty  of  the  court,  in  that  and  all  criminal  cases,  to  state  to  the 
jury  their  opinion  of  the  law  arising  on  the  facts  ;  but  that  the  jury 
were  to  decide  in  that,  and  in  all  criminal  cases,  both  the  law  and 
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the  facts,  on  their  consideration  of  the  whole  case."  Chase's  Trial, 
by  Evans,  Appx.  12,  45.  This  opinion  of  Judge  Chase  is  entitled 
to  the  more  weight,  from  his  well  known  bias  in  favor  of  the  govern- 
ment in  state  prosecutions,  for  the  undue  manifestation  of  which 
bias,  on  this  very  trial,  he  was  afterwards  impeached  before  the 
Senate. 

On  the  trial  of  the  impeachment,  which  took  place  in  1804,  Mr. 
Tilghman,  an  eminent  attorney  of  Pennsylvania,  testified,  on  being 
inquired  of,  "  that  the  usual  practice  in  the  courts  in  which  he  had 
been,  was  for  the  court  to  permit  the  counsel  on  both  sides  to  argue 
the  law  to  the  jury  at  length/'  and  after  they  finished,  for  the  court 
to  charge,  and  that  "they  generally  informed  them  what,  in  the 
opinion  of  the  court,  was  the  law,  but  that  the  jury  were  the  judges 
of  the  law  and  the  fact:'  Chase's  Trial  27.  And  this  right  of  the 
jury,  though  the  question  in  regard  to  it  did  not  directly  arise  on  the 
trial  of  the  impeachment,  appears  to  have  been  generally  understood 
by  the  managers  and  counsel  to  be  the  settled  law.  lb.  101,  109, 
182,  242,  247. 

On  the  trial  of  William  S.  Smith,  before  the  District  Court  of  the 
United  States,  at  New  York,  in  1806,  for  being  concerned  in  a  mil- 
itary enterprise  against  the  Spanish  American  provinces,  Judge 
Talmadge  charged  the  jury,  that  it  was  a  well  settled  rule  of  law, 
that  the  right  appertained  to  them  to  decide  the  law  as  well  as  the 
facts,  in  criminal  prosecutions,  "  but  that  the  jury  were  not,  there- 
fore, above  the  law ;  and  that,  in  executing  the  right,  they  attached 
to  themselves  the  character  of  judges,  and  as  such,  were  as  much 
bound  by  the  rules  of  legal  decision  as  those  who  presided  over  the 
bench."    Trial  of  Smith  and  Ogden  236. 

On  the  trial  of  Wilson  and  Porter,  in  1830,  for  robbing  the  mail, 
Judge  Baldwin,  of  the  Supreme  Court  of  the  United  States,  after 
stating  to  the  jury  what  he  conceived  the  law  applicable  to  the  case 
to  be,  addressed  them  as  follows : — "  We  have  stated  to  you  the  law 
of  this  case,  under  the  solemn  duties  and  obligations  imposed  on  us, 
under  the  clear  conviction  that  in  doing  so  we  have  presented  to 
you  the  true  test,  by  which  you  will  apply  the  evidence  to  the  oaae; 
but  you  will  distinctly  understand,  that  you  are  the  judges  both  of 
the  law  and  the  fact  in  a  criminal  case,  and  are  not  bound  by  the 
opinion  of  the  court ;  you  may  judge  for  yourselves,  and  if  you 
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should  feel  it  your  doty  to  differ  from  us,  you  must  find  your  verdict 
accordingly."    Baldwin's  R.  99. 

In  the  state  of  New  York,  in  1804,  in  the  case  of  The  People  v. 
CrossweU,  for  a  libel  on  President  Jefferson,  the  Supreme  Court  was 
equally  divided  upon  the  question,  whether  the  intent  of  the  respon- 
dent in  making  the  publication  ought  to  have  been  submitted  to  the 
jury ;  Judges  Lewistand  Livingston  holding  to  the  doctrine  of  Lord 
Mansfield,  in  the  Dean  of  St.  Asaph's  case,  and  Judges  Kent  and 
Thompson  being  of  opinion,  that  the  whole  issue  was  for  the  jury. 
The  attention  of  the  legislature  of  the  state  being  thus  called  to  the 
subject,  an  act  was  passed  in  1805,  which,  after  reciting  that  doubts 
had  arisen  whether,  in  prosecutions  for  libel,  the  jury  had  a  right  to 
give  their  verdict  on  the  whole  matter  in  issue,  declares,  that — "  in 
any  such  indictment  or  information,  the  jury  who  shall  try  the  same 
shall  have  a  right  to  determine  the  law  and  the  fact,  under  the  di- 
rection of  the  court,  in  like  manner  a*  in  other  criminal  cases;'9 
thus,  equally  as  in  -the  case  of  the  Sedition  Act,  furnishing  most  con- 
elusive  evidence,  that  the  general  right  of  juries  to  judge  of  both  law 
and  facts  was  understood  to  be  settled  and  established. 

8o  important  was  the  independence  of  juries  in  trials  for  libels 
deemed  to  be,  that  the  provisions  of  the  act  of  1805  were  substan- 
tially incorporated  into  the  amended  Constitution  of  the  state  in 
1821 ;  and  similar  provisions,  implying  the  existence  of  the  right  of 
the  jury  to  determine  the  law  and  the  facts,  in  all  criminal  trials, 
will  be  found  in  the  constitutions  of  many,  probably  of  a  majority,  of 
the  states  of  the  Union.  Indeed,  the  opposition  to  this  generally  ap- 
proved doctrine  seems  to  have  been  so  isolated  and  inconsiderable 
in  this  country,  as  scarcely  to  have  attracted  attention,  until  it  was 
brought  into  notice  by  Judge  Story,  in  1885,  in  the  case  of  Battiste, 
before  mentioned.  The  following  state  authorities  are  also  in  favor 
of  the  now  controverted  rights  of  juries : — State  v.  Snow,  6  Shep. 
488:  2  Swift's  Dig.  174;  1  Wheeler's  Crim.  Rec.  108,  369;  Ross 
v.  Commonwealth,  1  Grattan  557 ;  State  v.  Allen,  1  McCord  535; 
Hokkn  v.  State,  5  Georgia  R.  441 ;  5  Ala.  R.  066;  State  v.  Arm- 
strong, 4  Blackf.  247,  overruling  State  v.  Townshend,  2  Blackf.  151, 
and  2  English  R.  59. 

In  Massachusetts,  as  well  as  in  the  other  states,  the  early  doctrine 
appears  to  have  been  favorable  to  the  independence  of  juries  in  all 
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criminal  trials ;  and  so  late  as  1830,  in  the  trial  of  Knapp  for  murder, 
the  Supreme  Court  of  that  state,  sitting  in  bank,  acknowledged  and 
declared  the  right  of  the  jury  to  determine  the  law  as  well  as  the 
facts  by  their  general  verdict ;  and  in  1837,  in  the  case  of  the  Com- 
monwealth v.  Kneeland,  the  same  doctrine  seems  to  be  admitted. 
10  Pick.  497 ;  20  Pick.  222.  But  in  the  case  of  Commonwealth  v. 
Porter,  decided  by  the  Supreme  Court  in  1845,  (10  Mete.  263,)  the 
previous  cases  on  that  subject  were  disregarded,  and  the  right  of  the  * 
jury  to  differ  from  the  court,  in  relation  to  the  law,  in  making  up 
their  verdict,  is  denied.  The  court,  however,  seem  to  shrink  from 
the  consequences  of  their  decision ;  for  it  is  a  singular  feature  of  the 
case,  that  although  the  court  held,  that  the  jury  must  be  absolutely 
governed  by  the  law  as  laid  down  by  the  court,  yet  the  verdict  was, 
nevertheless,  set  aside,  because  the  judge  who  tried  the  case  refused 
to  allow  the  counsel  for  the  accused  to  argue  the  law  to  the  jury.  It 
would,  therefore,  now  seem  to  be  the  law  of  Massachusetts,  that  it  is 
an  acknowledged  right  of  the  respondent's  counsel  to  read  his  author- 
ities, and  argue  the  law  fully  to  the  jury ;  yet  that,  if  the  jury  "pay  the 
slightest  regard  to  the  authorities  or  argument,  they  violate  a  settled 
principle  of  law,  and  are  perhaps  guilty  of  official  perjury.  I  can- 
not but  think  that  upon  one  or  the  other  of  these  points,  the  Su- 
preme Court  of  Massachusetts  must  be  in  error. 

The  right  of  juries  is  also  either  qualified  or  denied  in  Montgom- 
ery v.  State,  11  Ohio  R.  427;  Pierce  v.  State,  13  N.  H.  536; 
Montee  v.  Commonwealth,  3  J.  J.  Marsh.  149 ;  and  State  v.  Towns- 
hend,  2  Black.  151,  since  overruled  as  before  stated. 

I  will  now  proceed  to  notice  some  objections  that  have  been  made 
to  the  doctrine  maintained  in  this  opinioif. 

The  opinion  of  Chief  Justice  Best,  in  Levi  v.  Milne,  4  Bing.  195, 
was  relied  upon  by  the  counsel  for  the  state,  to  show  that  even  in 
England  the  libel  act  has  not  been  considered  as  conferring  authority 
on  the  jury  to  determine  the  law  involved  in  the  issue  of  not  guilty. 
Such  appears  to  have  been  the  language  of  that  judge,  not  only  in 
that  case,  but  in  the  previous  case  of  Rix  v.  Burdett,  4  B.  &  Aid. 
95.  [6  E.  C.  L.  358.]  But  in  Rix  v.  Burdett,  Chief  Justice  Ab- 
bott differed  with  him,  and  declared  as  his  opinion,  "  that  the  jury 
were  at  liberty  to  exercise  their  own  judgments  upon  the  whole  mat- 
ter in  issue,  after  receiving  the  opinion  and  declaration  of  the  judge." 
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Sioce  the  case  of  Levi  v.  Milne,  the  subject  has  undergone  consid- 
erable discussion  in  England ;  and  it  appears  now  to  be  settled, 
against  the  opinion  of  Chief  Justice  Best,  that  the  whole  matter  of 
the  issue  is  for  the  jury.  It  is  now  held,  that  the  judge  is  not  bound 
to  give  his  opinion  to  the  jury,  whether  the  publication  be  a  libel  or 
not,  and  that  the  whole  question  of  libel  or  no  libel  is  for  their  de- 
termination. Fairman  v.  Ives,  5B.&,  Aid.  642;  [7.  E.  C.  L.  233.] 
BayUs  v.  Lawrence,  11  Ad.  &,  El.  920;  [39  E.  C.  L.  270.] 

Mr.  Worthington,  in  his  work  on  the  power  of  juries,  refers  to  a 
few  ancient  authorities  in  support  of  the  idea  of  there  having  form- 
erly been  a  controlling  power  in  the  judges  oyer  the  points  of  law 
embraced  in  the  issue  to  the  jury ;  none  of  which  will,  however,  on 
examination,  be  found  to  sustain  that  position.  Thus,  he  says,  "  it 
is  most  unequivocally  declared  by  Glanville,  that  the  assize  could 
not  decide  upon  the  law  connected  with  disseisin."  And  hence  he 
would  have  it  understood,  that  the  statute  of  Westminster  2  did  not 
mean,  as  its  language  imports,  that  the  jury  might  decide  upon  the 
question  of  disseisin  by  their  general  verdict.  But  the  case  put  in 
Glanville,  Kb.  2,  c.  6,  by  Mr.  Worthington's  own  showing,  was 
one  in  which  the  pleadings,  which  were  then  ore  tenus,  ended  in  an 
issue  of  law,  and  because  it  had  thus  become  an  issue  of  law  on 
the  record,  the  trial  was  withdrawn  from  the  assize  and  transferred 
to  the  court     Worthington  1 18. 

He  also  relies  upon  three  cases  in  Plowden's  Reports,  viz.,  Towns- 
hold's  Case,  p.  Ill ;  Willion  v.  Berkley,  p.  223;  and  Grendon  v. 
Bishop  of  Lincoln,  p.  493.  In  the  first  case  the  jury  found  a  spe- 
cial verdict,  stating  the  facts  at  large,  and  then  added  their  own 
conclusion  in  regard  to  the  law.  The  very  object  of  a  special  ver- 
dict being  to  submit  the  question  of  law  to  the  court,  it  was  very 
properly  held,  that  the  jury  had  exceeded  their  authority,  and  the 
court  adopted  their  own  conclusion  upon  the  facts  found.  In  the 
next  case,  one  of  the  parties,  in  order  to  get  his  case  to  a  jury,  un- 
dertook to  traverse  a  matter  of  law ;  but  the  court,  in  the  language 
of  Plowden,  held,  "  that  if  the  parties  are  agreed  upon  the  matter  of 
fact,  they  shall  not  traverse  the  law  thereupon,  as  to  say,  the  law  up- 
on this  matter  is  with  me,  without  thai,  that  it  is  with  you  ;  but  the 
judges  shall  adjudge  upon  it  without  traverse  of  the  party."  And 
the  third  case  is  to  the  same  effect,  that  a  party  could  not  traverse 
xxui.  6 
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matter  of  law,  because  that  was  to  be  decided  by  the  court  Worih- 
ington  119-124.  In  these  several  cases,  the  province  of  the  court 
to  determine  questions  of  law  is  very  properly  insisted  on ;  but  in 
none  of  them  is  there  any  intimation,  that  the  court  could  determine 
any  question  of  law,  which  arose  out  of  the  issue  on  a  jury  trial. 
Indeed,  the  most  thorough  research  in  favor  of  the  restricted  right 
of  juries  has  not  brought  to  light  a  single  ancient  authority,  which 
countenances  the  existence  of  such  a  power  in  the  court,  even  in 
civil  cases,  while  the  remedy  for  a  false  verdict  by  attaint  was  in 
use ;  nor  a  single  authority  which  contravenes  in  the  slightest  de- 
gree the  doctrine  laid  down  by  the  plain  language  of  the  statute  of 
Westminster  2,  of  Littleton,  and  of  Coke,  that  the  jury,  by  a  gen- 
eral verdict,  decide  upon  the  law  as  well  as  the  fact  included  in  the 
issue.  While,  on  the  other  hand,  the  doctrine  of  the  statute,  sanc- 
tioned by  those  venerated  expounders  of  the  ancient  law,  has  been 
shown  to  be  in  accordance  with  cotemporaneous  decisions  and  prac- 
tice. It  may  not  be  wholly  out  of  place  to  add,  that  this  view  of  the 
right  of  jurors  is  sustained  by  the  learned  Mr.  Hargrave,  in  his  com- 
mentary upon  the  maxim  ad  questionem  in  Coke's  Institutes,  and 
also  by  Mr.  Chitty  in  .his  approved  treatise  on  criminal  law.  Co. 
Litt.  155,  note  276 ;  1  Chitty's  Cr.  L.  637. 

It  has  been  claimed,  that  the  allowance  of  bills  of  exceptions  in 
criminal  cases  is  inconsistent  with  a  right  of  the  jury  to  pass  upon 
the  whole  matter  in  the  issue  tried  by  them.  It  is,  doubtless,  true, 
that  the  doctrine  of  bills  of  exceptions  proceeds  upon  the  presump- 
tion, that  the  directions  of  the  judge  in  matters  of  law  are  followed 
by  the  jury  to  the  extent  to  which  such  directions  are  made  subject 
to  the  revision  of  the  court ;  and  to  that  extent  the  law  involved  in 
such  issue  may  be  conceded  to  be  under  the  control  of  the  court. 
But  the  limited  extent,  to  which  the  remedy  may  be  applied,  fur- 
nishes an  argument  in  favor  of,  rather  than  against,  the  controverted 
right  of  juries. 

Bills  of  exceptions  were  unknown  to  the  common  law,  and  in 
England  were  authorized  by  the  statute  of  Westminster  2,  c.  31, 
which  has  been  uniformly  held  to  apply  only  to  civil  suits.  Neither 
in  England,  nor  in  the  federal  courts  of  the  United  States,  was  there 
ever  any  remedy  by  bill  of  exceptions  in  criminal  cases.  1  Chit.  Cr. 
Law  622 ;   United  States  v.  Gilbert,  2  Sumn.  104.     The  remedy, 
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wherever  it  exists,  is  founded  on  the  local  statutes  of  the  several 
states.  In  this  state,  the  accused  party,  in  case  a  verdict  of  guilty 
is  returned  against  him,  may  file  exceptions  to  any  decision  of  rul- 
ing of  the .  judge  upon  the  trial,  and  carry  the  matter  of  law  to  the 
Supreme  Court  But  no  provision  is  made  for  exceptions  in  behalf 
of  the  state,  and  a  verdict  of  acquittal  is  beyond  their  reach. 

It  is  most  obvious,  that  this  remedy  does  not  deprive  the  accused 
of  any  privileges,  which  he  had  before  enjoyed,  but  was  designed  to 
furnish  him  with  a  new  and  additional  security  against  the  danger 
of  an  illegal  conviction.  To  the  protection  which  the  common  law 
had  provided,  that  before  the  accused  should  be  subjected  to  punish- 
ment for  a  crime,  there  shoulofce  a  verdict  of  his  equals,  that  in  fact 
and  in  law  he  had  been  guilty  of  it,  the  statute  superadded  the  far- 
ther security,  that  the  decision  of  the  jury  against  him  should  not 
have  been  induced  by  such  action  or  advice  of  the  court,  as,  in  the 
opinion  of  the  superior  tribunal,  was  contrary  to  law.  The  effect  of 
the  remedy  is,  not  to  deprive  the  jury  of  the  right,  in  favor  of  the 
prisoner,  of  determining  the  law,  but  to  render  a  concurrence  in 
opinion  of  both  the  court  and  the  jury,  in  regard  to  the  law,  neces- 
sary to  his  conviction  and  punishment 

The  modern  practice  in  England  of  granting  new  trials  in  cases 
of  misdemeanors,  where,  in  the  opinion  of  the  judges,  the  verdict  is 
against  law,  produces  the  same  effect  as  our  bills  of  exceptions.  A 
new  trial  is  never  granted  on  application  of  the  crown,  but  only  on 
that  of  the  prisoner,  after  a  verdict  of  guilty.  It  furnishes  the  ac- 
cused with  an  additional  shield  for  his  defence,  but  takes  from  him 
no  previous  right  Both  bills  of  exceptions  and  new  trials  are  simi- 
lar in  their  operation  to  a  motion  in  arrest  of  judgment.  They  are 
all  applied  after  a  verdict  of  guilty  by  the  jury,  and  all  operate  as 
additional  securities  against  his  illegal  and  improper  punishment 

When  the  legislature  of  a  state  shall  become  bold  enough  to  pro- 
vide by  law,  that  exceptions  may  be  filed  in  behalf  of  the  prosecu- 
tion and  a  verdict  of  acquittal  set  aside  and  a  second  trial  awarded, 
for  the  reason  that  the  jury  disregarded  the  instructions  of  the  judge 
upon  the  matter  of  law,  then,  and  not  till  then,  can  an  argument  be 
raised  from  the  law  of  exceptions  against  the  right  of  juries  in  favor 
of  the  prisoner  to  determine  both  the  law  and  the  fact  involved  in 
the  issue. 
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The  alleged  unfitness  of  jurors  to  decide  questions  of  law  has 
been  urged  as  an  argument  against  their  legal  right  to  make  such 
decisions ;  and  though  the  argument  must  necessarily  be  inconclu- 
sive, it  may,  nevertheless,  be  proper  to  notice  it  It  is  undoubtedly 
true,  that  judges  are  presumed  to  be  possessed  of  legal  learning 
greatly  superior  to  that  of  jurors,  and  in  that  respect  to  be  much 
more  competent  to  decide  legal  questions.  It  is  to  be  noticed,  how- 
ever, that  the  question  involved  in  an  issue  of  not  guilty  of  a  crime 
are  seldom,  if  ever,  of  a  complicated  or  difficult  character.  They 
relate  to  the  sufficiency  of  the  evidence  to  constitute  the  crime 
charged  in  the  indictment ;— as  whether  the  proof  is  sufficient  to 
show  that  the  party  accused  has  committed  the  crime  of  murder,  of 
manslaughter,  of  theft,  of  perjury,  of  arson,  &c. ;  which  questions, 
with  the  aid  of  the  arguments  of  opposing  counsel,  a  jury,  even  with- 
out the  advice  of  the  court,  would  ordinarily  have  little  difficulty  in 
determining  rightly.  But  experience  proves,  that  juries  habitually 
show  a  respectful  deference  to  the  advice  of  judges  upon  points  of 
law  arising  on  a  trial,  and  that  the  examples  of  their  resisting 
such  advice  are  not  of  common  occurrence.  And  when  such  in- 
stances happen,  they  are  not  always  from  the  fault  of  the  jury.  In- 
deed, if  a  judge  conducts  a  trial  in  a  fair  and  impartial  manner,  and, 
paying  a  just  regard  to  the  rights  of  the  jury,  advises  them  intelligi- 
bly and  correctly  upon  the  matter  of  law,  he  will  seldom  find  occa- 
sion to  complain  of  their  disregarding  his  counsel. 

But  freedom  from  partiality  and  undue  bias  is  essential  to  the  just 
decision  of  legal  questions,  as  well  as  law  learning ;  and  though  ju- 
rors might,  from  want  of  legal  information,  sometimes  improperly 
acquit  a  guilty  party,  yet  such  acquittal  would  be  a  much  less  evil  than 
the  conviction  by  a  partial  judge  of  one  who  was  innocent  The 
decisions  of  successive  juries  are  not  likely  to  be  wrong,  except  in 
occasional  instances ;  while  one  decision  of  a  court,  forming  a  pre- 
cedent for  another,  would,  if  erroneous,  produce  a  continuance  in 
error.  In  this  respect,  the  danger  in  criminal  prosecutions  would 
be  greater  from  trusting  too  much  to  the  judge  than  to  the  jury. 
The  objection  to  the  fitness  of  jurors  to  decide  questions  of  law  was 
as  forcibly  stated  by  Lord  Mansfield  in  the  Dean  of  St  Asaph's 
ease,  as  it  has  been  since,  or  perhaps  ever  can  be.  His  argument, 
however,  failed  to  convince  the  nation  of  the  correctness  of  his  de- 
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cision,  excluding  the  law  of  libel  from  the  consideration  of  the  jury. 
The  nation,  by  their  representatives,  gave  fall  evidence,  that  they 
preferred  the  security  furnished  to  the  liberty  of  the  subject  by  the 
right  of  the  jury  to  judge  of  the  law  in  each  individual  case — imper- 
fect as  their  judgment  might  be—to  the  dangerous  uniformity  and 
harmony  of  successive  convictions,  registered  by  order  of  the  judges. 

Notwithstanding  the  extended  consideration,  which  I  have  deemed 
it  proper  to  give  the  question  of  the  right  of  juries  to  determine  the 
whole  issue  in  criminal  prosecutions,  I  think  the  right  may  be  suc- 
cessfully maintained  on  much  narrower  grounds. 

The  power  of  juries  to  decide  the  law  as  well  as  the  fact  involved 
in  the  issue  of  not  guilty,  and  without  legal  responsibility  to  any 
other  tribunal  for  their  decision,  is  universally  conceded.  Jit  my 
opinion,  suck  power  is  equivalent  to  right. 

Lord  Mansfield,  perceiving  the  want  of  all  power  to  control  the  de- 
cision of  the  jury,  admits,  in  the  Dean  of  St.  Asaph's  case,  that  the 
distinctive  province  of  the  court  over  the  law  involved  in  an  issue  to 
the  country  can  only  be  preserved  by  the  honesty  of  the  jury ;  and 
Mr.  Justice  Ashurst  compares  the  power  of  the  jury  to  pass  upon  the 
law  in  such  case  to  that  of  a  man  with  a  pistol  at  your  head,  who  has 
the  power  to  take  away  your  life,  though  not  the  right.  That  there 
is  a  distinction  in  morals  between  power  and  right  is  undoubtedly 
true,  and  such  distinction  may  not  be  inaptly  illustrated  in  the  case 
supposed.  But  this  distinction  has  no  application  to  questions  of 
political  power.  Where  the  political  power  which  rests  in  a  state  is 
distributed  by  the  constitution  or  laws  among  the  different  officers 
or  departments  of  the  government,  the  very  distribution  or  assign- 
ment of  the  power  implies,  that  it  may  be  lawfully  and  rightfully 
exercised.  Indeed,  the  very  object  of  conferring  the  power  is,  that 
it  may  be  thus  exercised. 

The  king,  by  the  unwritten  constitution  of  England,  has  the  sole 
power  of  declaring  war.  This  power,  though  not  founded  on  any 
statute,  has  existed  for  ages ;  and  though  sometimes  complained  of, 
has  never  been  declared  illegal.  It  will  not  be  denied,  that  this 
power  in  the  king  is  a  legal  right ;  and  yet  the  only  evidence,  that  it 
is  so,  is  to  be  found  in  the  continued  existence  of  the  power,  with- 
out authority  in  any  other  branch  of  the  government  to  interfere 
with  its  exercise.    The  power  of  the  jury  is  of  the  same  character. 
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Why  should  the  right  accompany  the  power  in  the  one  case  and  not 
in  the  other  ?  The  reason  given,  why  the  power  of  the  jury  cannot 
be  considered  as  a  right,  is  their  unfitness  for  its  proper  exercise. 
This,  however,  is  matter  of  opinion.  The  unfitness  of  the  king  for 
the  exercise  of  the  war  power  might  appear  equally  strong  to  many 
minds,  and  might  be  urged  with  much  force  against  the  propriety  of 
his  being  allowed  to  exert  it  I  apprehend  Lord  Mansfield  would 
not  have  listened  very  patiently  to  such  an  argument  against  the  con- 
stitutional right  of  the  king  to  declare  war ;  and  yet,  it  is  the  very 
argument  by  which  he  would  convert  the  exercise  of  a  power  of  the 
jury,  which  has  existed  from  time  immemorial,  into  a  wrong.  In 
both  cases,  the  argument,  from  unfitness,  rests  on  assumptions,  which, 
if  they  were  true,  might  furnish  good  reasons  for  withdrawing  the 
power  altogether ;  but  the  fact,  that  the  power  has  been  suffered  to 
continue  for  ages  without  having  been  withdrawn,  ought  to  be  con- 
clusive evidence,  that  it  was  allowed  to  remain  for  the  purpose  of 
being  exercised. 

If  the  power  of  determining  the  whole  issue  in  a  criminal  prose- 
cution, upon  a  plea  of  not  guilty,  had  been  expressly  conferred  on 
the  jury  by  statute,  and  the  court,  by  the  same  statute,  had  been  pro- 
hibited from  questioning  in  any  manner  the  propriety  of  the  verdict, 
it  would  scarcely  be  pretended,  that  the  statute  did  not  confer  on 
them  the  right  as  well  as  the  power.  Such  we  have  already  seen  is 
the  admitted  effect  of  the  English  libel  act  And  is  not  the  power 
equally  a  right,  which  has  to  the  same  extent  been  exercised  for  cen- 
turies by  the  authority  of  the  common  law,  and  which  power,  though 
sometimes  questioned,  has  always  been  vindicated  and  maintained  ? 

This  power  of  a  jury  is  doubtless  liable  to  abuse ;  and  so  is  the 
power  conferred  on  a  court,  or  on  any  other  human  tribunal.  But 
while  a  jury  or  court  keep  within  their  proper  sphere  of  jurisdiction, 
they  are  in  the  exercise  of  the  powers  conferred  on  them,  and  are  in 
the  performance  of  a  legal  right ;  and  this  though  they  may,  by  the 
abuse  of  the  power,  be  guilty  of  a  moral  wrong.  The  extent  of  the 
jurisdiction  of  a  court  or  jury  is  measured  by  what  they  may  or  may 
not  decide  with  legal  effect,  and  not  by  the  correctness  or  error  of 
their  decision.  Thus  the  butcher  Jeffreys,  by  virtue  of  his  office  as 
judge,  had  the  political  power,  and  consequently  the  legal  right,  to 
conduct  the  trial  of  Algernon  Sidney,  and  to  give  his  opinion  upon 
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the  law  of  the  case  in  his  charge  to  the  jury,  though  for  his  shame- 
ful abuse  of  the  right  he  may  have  incured  the  deepest  moral  guilt. 
So  the  jury,  in  a  criminal  trial,  have  the  legal  right  to  decide  the 
law  as  well  as  the  fact  involved  in  the  issue ;  but  this  does  not 
give  them  a  right,  by  a  wanton  disregard  of  law,  to  decide  arbitra- 
rily. They  are  as  much  bound  to  exercise  their  best  judgment 
and  discretion  in  determining  the  law,  as  a  court  is ;  and  they  are 
held  by  an  equally  strong  obligation  to  do  so.  The  oath  which  is 
administered  to  them,  "  that  they  will  truly  try  and  true  deliverence 
make  between  the  state  and  the  prisoner  at  the  bar,  according  to  the 
evidence  given  them  in  court,  and  the  laws  of  the  state,"  embraces 
the  whole  matter  in  issue,  and  binds  them  equally  with  the  judges  to 
perform  their  duty  faithfully  and  conscientiously. 

I  conclude,  then,  that  when  political  power  is  conferred  on  a  tri- 
bunal without  restriction  or  control,  it  may  be"  lawfully  exerted ;  that 
the  power  of  a  jury  in  criminal  cases  to  determine  the  whole  mat- 
ter in  issue  committed  to  their  charge,  is  such  a  power,  and  may 
therefore  be  lawfully  and  rightfully  exercised  ;  in  short,  that  such  a 
power  is  equivalent  to,  or  rather  is  itself,  a  legal  right. 

I  am  aware,  that  the  causes,  which  in  England  rendered  the  estab- 
lishment of  this  right  of  juries  indispensable  to  individual  safety,  if 
they  now  exist  in  this  country,  must  be  conceded  to  operate  with 
comparatively  slight  force.  It  may  be,  that  there  is  not  in  this  state, 
at  present,  any  undue  bias  in  the  court  in  favor  of  the  government, 
in  criminal  prosecutions.  But  of  this,  it  does  not  perhaps,  become 
the  judges  to  speak.  It  may  be,  that  there  is  no  just  cause  for  the 
apprehension  of  such  an  evil  in  future.  If,  however,  it  be  wise  and 
expedient  to  declare,  that  there  shall  no  longer  be  any  check  to  the 
possible  exercise  of  this  undue  bias  by  the  judges,  it  should  be  done 
by  legislative  determination,  not  judicial  decision.  If  the  legisla- 
ture desire,  that  juries  should  hereafter  take  the  law  in  criminal  tri- 
als from  the  court,  they  can  readily  say  so,  and  prescribe  a  mode 
for  carrying  their  will  into  effect.  Until  they  do  so,  I  shall  be  dis- 
posed to  abide  by  the  law  as  it  has  come  down  to  us  from  our  ances- 
tors. 

There  being  error  in  the  charge  of  the  county  court  to  the  jury, 
the  verdict  is  set  aside,  and  a  new  trial  granted. 
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Bbnnett,  J.,  dissenting. 

The  question  mainly  discussed  in  this  case  is  important ;  and  as 
I  do  not  concur  in  the  opinion  expressed,  I  shall  state  somewhat  at 
length  the  grounds  of  my  dissent 

But  before  I  proceed  to  the  main  question,  I  would  observe,  that 
let  that  be  disposed  of  as  it  may,  it  appears  to  me  to  be  an  anomaly 
in  judicial  proceeding,  to  reverse  the  judgment  of  the  court  below, 
on  this  bill  of  exceptions.  The  court,  it  appears,  charged  the  jury 
correctly  as  to  the  law  of  the  case,  and  to  the  satisfaction  of  the  re- 
spondent ;  but  the  complaint  is,  that,  after  this,  the  court  told  the 
jury,  in  substance,  that  they  must  take  the  law  of  the  case  from  the 
court,  and  that  the  jury  were  only  to  determine  the  facts.  The  case 
itself  was,  then,  correctly  tried,  and  the  conviction  legal,— it  being 
had  under  a  charge  satisfactory  to  the  respondent,  as  to  the  merits 
of  this  particular  case.  Why,  then,  should  this  court  open  the  case 
for  a  new  trial,  unless  it  be  to  give  the  respondent  an  opportunity  to 
have  another  jury  acquit  him  contrary  to  law  f  The  charge  of  the 
court,  that  they  were  the  judges  of  the  law,  and  not  the  jury,  may 
well  be  considered,  in  this  case,  as  theoretical;  and  if  wrong,  no 
injury  was  done  to  the  respondent. 

Upon  a  second  trial,  the  court,  as  to  the  law  of  the  case,  would 
be  bound  to  give  the  jury  the  same  instruction,  perhaps  I  should  say 
advice,  and  the  jury  should  follow  it,  if  sound,  notwithstanding  it  be 
held,  that  they  are  the  paramount  judges  of  the  law ;  for  no  one  will 
contend,  I  think,  that  the  jury  have  the  right  to  disregard  the  law; 
and  if  they  did,  it  would  in  effect  be  a  mis-trial,  and  an  acquittal 
against  law.  If  this  court  open  the  case,  it  should  be,  I  conceive, 
for  an  injury  done  to  the  respondent  himself,  and  not  because  it  may 
be  thought  the  court  below  advanced  an  untenable  opinion,  as  to 
who  were  the  ultimate  judges  of  the  law.  This  case  was  not  brought 
up,  I  take  it,  for  the  purpose  of  redressing  any  wrong  done  to  the 
jury,  by  the  court  having  invaded  their  province.  The  respondent 
is  the  only  party  complainant  on  the  record,  and  the  question  is,  has 
he  been  injured  from  any  thing  which  appears  upon  the  record, 
though  it  be  granted,  that  the  instruction  given  to  the  court  below 
should  have  been  simply  as  advice?  If  a  judge  in  a  civil  case 
should  give  a  jury  wrong  instructions  as  to  the  law,  and  the  jury 
should  find  contrary  thereto,  and  it  should  appear,  upon  the  hearing 
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for  a  new  trial,  that  the  judge  was  wrong  and  the  jury  right,  the 
court  will  not  grant  a  new  trial,  for  the  reason,  that  it  would  be 
putting  the  parties  to  trouble  and  expense,  to  no  good  purpose.  This 
is  settled  law. 

Though  we  treat  proceedings  upon  bills  of  exceptions  as  proceed- 
ings in  error,  yet  the  court  will  look  at  the  whole  record ;  and  if  up- 
on the  whole  record  they  can  see,  that  the  judgment  was  right,  they 
will  not  reverse  it,  though  some  error  may  have  intervened  on  the 
trial.  See  Wood  v.  Scott,  13  Vt.  49,  and  Morse  v.  Crawford,  17 
Vt.  499.  To  hold  otherwise  would  be  useless  trifling.  In  the  case 
at  bar,  the  whole  record  shows,  that  the  conviction  was  right, — the 
respondent  being  satisfied  with  the  law  of  the  case,  as  given  to  the 
jury. 

I  apprehend,  that  it  will  not  be  contended,  that  there  can  be  any 
well  grounded  distinction,  in  this  respect,  between  civil  and  crimi- 
nal cases ;  and  I  am  quite  at  a  loss  for  reasons,  which  should  induce 
me  to  reverse  the  judgment  below,  though  1  were  to  concede  the 
question,  that  the  jury  in  criminal  cases  are  the  paramount  judges 
of  the  law. 

But  the  important  question  argued  and  decided  in  this  case, 
though  as  I  think  unnecessarily,  for  the  reasons  given,  is  this, — is 
the  duty  of  passing  definitively  upon  the  law,  in  a  criminal  case,  im- 
posed upon  the  jury,  or  does  it  rest  upon  our  courts? 

When  we  speak  of  the  right  of  the  court,  or  of  the  jury,  to  pass 
upon  the  law  in  a  criminal  case,  there  is  evidently  an  inaccuracy  in 
the  use  of  language.  So  far  as  the  public,  or  the  accused,  is  con- 
cerned, it  becomes  a  duty  upon  the  one  or  the  other  of  these  tribu- 
nals to  decide  the  law ;  and  it  is  equally  the  right  of  the  public,  and 
of  the  accused,  to  demand  a  performance  of  this  duty  from  that 
organ  in  the  administration  of  justice,  where  the  duty  is  constitu- 
tionally and  by  the  laws  of  the  land  imposed ;  and  the  performance 
of  this  duty  is  imperative  and  cannot  be  cast  off,  at  pleasure.  If  the 
jury  are  the  paramount  judges  of  the  law,  the  government,  as  well  as 
the  accused,  must  have  the  right  to  call  for  a  discharge  of  this  duty, 
unless  we  run  into  the  seeming  absurdity,  that  the  jury  are  the 
judges  of  the  law  for  the  accused  only.  When  we  speak  of  the  per- 
formance of  this  duty,  in  relation  to  the  court,  or  jury,  it  may  prop- 
erly enough  be  said  to  be  a  right  in  the  one,  or  the  other,  dependent 
upon  and  growing  out  of  their  duty. 
xxiii.  7 
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I  shall  attempt  to  maintain,  in  the  first  place,  that,  upon  authority, 
and  the  true  principles  of  the  common  law,  it  was  not  a  duty  tm- 
posed  upon  the  jury  to  overrule  the  court  upon  a  criminal  trial,  up- 
on questions  of  law,  though  they  might  differ  from  them,  but  that 
they  ought  and  are  bound  to  apply  the  law,  as  they  have  it  in  charge 
from  the  court,  to  the  facts  of  the  case,  as  found  by  them, — though 
it  may  be  and  is  true,  that  if  they  acquit  against  the  charge  of  the 
court,  their  acquittal  is  final.  And  in  the  second  place,  if  there  is 
a  different  doctrine  established  in  England,  and  it  is  the  duty,  and,  if 
you  please,  the  right  of  the  jury  to  decide  both  law  and  fact,  in  their 
general  verdict,  yet  the  reasons,  which  led  to  the  claim  of  such  a 
doctrine  in  England,  have  no  place  with  us,  and  the  genius  of  our 
government  and  the  fitness  of  things  should  lead  to  a  different 
result. 

Before  we  proceed  to  an  examination  of  principles  and  authorities, 
it  may  be  remarked,  that,  if  it  can  be  sustained,  that  the  jury  are 
the  paramount  judges  of  the  law,  it  is  only  for  one  purpose,  and  that 
is  an  acquittal.  The  duty  is  not  imposed  upon  them,  to  place  them- 
selves in  an  antagonistic  position  with  the  court,  for  the  purpose  of 
conviction, — and  indeed  they  cannot, — but  only  for  acquittal.  I  am 
not  one  of  those,  who  are  disposed  to  underrate  the  value  of  a  jury 
trial,  whether  in  civil  or  criminal  cases ;  and  I  fully  concur  with 
Blackstone  when  he  remarks,  in  his  Commentaries,  with  great  pro- 
priety, that  the  laws  of  England  have  placed  a  two-fold  barrier  be- 
tween the  liberties  of  the  people  and  the  prerogative  of  the  crown, 
viz.,  presentment,  and  trial  by  jury;  but  he  does  not  intimate,  that, 
to  sustain  this  barrier  in  a  proper  manner,  they  must  be  in  any  sense 
judges  of  the  law.  Judge  Story,  in  his  Commentaries  on  the  United 
States1  Constitution,  says,  "  the  trial  by  jury  was  insisted  upon  by 
our  ancestors,  as  the  great  bulwark  of  their  civil  and  religious  lib- 
erty ;"  yet  he  has  maintained,  in  the  most  pointed  manner,  that  the 
jury  are  not  judges  of  the  law.  If,  in  times  of  difficulty  and  danger 
in  the  English  history,  there  was  reason  to  contend  for  the  doc- 
trine, that  jurors  were  judges  of  the  law,  as  well  as  the  facts,  as  be- 
ing necessary  for  individual  safety,  it  must  have  arisen  in  times  of 
high  excitement,  from  the  supposed  or  actual  violence  and  partiality 
of  judges  appointed  by  the  crown,  in  cases  where  the  crown  was  a 
party,  and  not  out  of  the  supposed  fitness  of  things ;  and  if  so,  should 
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a  principle,  unfit  in  the  nature  of  things,  and  which  arose  under  an- 
other government,  and  out  of  an  abuse  in  the  administration  of  jus- 
tice, be  retained  after  the  cause,  which  originated  it,  has  passed 
away  1  And  more  especially  should  it  find  a  lodging  place  in  this 
country? 

I  would  premise,  before  entering  upon  the  authorities,  that  in 
prosecutions  for  libels  much  angry  discussion  arose,  as  is  well 
known,  in  regard  to  the  intent  with  which  the  publication  was  made, 
as  well  as  its  tendency.  While  it  was  claimed,  on  the  one  side,  that 
a  criminal  intent,  flowing  from  an  unlawful  act  performed  without 
any  legitimate  excuse,  was  an  inference  of  law,  on  the  other  hand  it 
was  claimed  with  equal  confidence,  that  in  all  cases  the  particular 
intent,  with  which  a  publication  was  made,  was  as  much  a  matter  of 
fact,  as  the  publication  itself,  and  equally  for  the  jury.  The  merits 
of  this  question  are  not  now  for  examination.  All  I  wish  to  say  is, 
that  those  libel  cases,  where  it  has  been  submitted  to  the  jury  to  find 
the  intent,  with  which  the  publication  was  made,  and  its  tendency, 
upon  the  ground,  that  they  were  an  inference  of  fact,  or  a.  mixed 
question  of  law  and  fact,  are  not  authorities  to  support  the  present 
decision  of  this  court  I  would  also  premise,  that  what  may  have 
been  claimed  by  counsel,  however  eminent,  in  their  captivating 
harangues  to  a  jury,  in  exciting  criminal  trials,  in  regard  to  their 
being  the  paramount  judges  of  the  law,  can  have  but  little  effect,  in 
showing  what  the  law  truly  was.  The  same  may  be  said  of  pamph- 
lets, and  partizan  essays,  published  in  the  heat  of  party  excitement 
And  though  there  may  be  cases,  where  the  jury,  as  in  the  trial  of 
Colonel  Lilburne,  "  took  themselves  to  be  judges  of  matter  of  law, 
as  well  as  matter  of  fact/1  in  opposition  to  the  direction  of  the  court, 
yet  this  cannot  be  regarded  as  any  evidence  of  what  the  law  was. 
It  only  shows,  that  such  a  doctrine  was  contended  for, — not  that  it 
was  a  principle  of  the  common  law.  Blackstone  tells  us,  "  that  the 
decisions  of  courts  of  justice  are  the  evidence  of  what  is  common 
law ;  and  that  these  are  handed  out  to  public  view  in  the  numerous 
volumes  of  reports."  Let  us  then  see  what  evidence  is  to  be  had, 
from  this  source,  as  to  the  true  state  of  the  law  on  this  much  litiga- 
ted question. 

In  1554,  on  the  trial  of  Sir  Nicholas  Throckmorton  for  high  trea- 
son, the  jury  were  charged,  in  effect,  by  Bromley,  Chief  Justice, 
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that  they  should  take  the  law  from  the  court ;  and  the  jury  were  even 
punished  for  disregarding  their  instructions.  State  Trials  901.  In 
Wharton's  case,  (in  1602,)  Yelv.  24,  the  jury  were  fined  for  their 
verdict,  and  finding  against  direction.  That  was  an  indictment  for 
murder  ;  and  the  jury  would  convict  only  of  manslaughter.  This 
case  shows,  that  the  court  then  supposed  the  law  to  be,  that  the  jury 
were  bound  by  direction.  Ch.  J.  Popham  was  then  one  of  the 
judges.  In  1649  John  Lilburne  was  tried  for  treason;  and  when  it 
was  claimed,  that  the  jury  were  the  judges  of  the  law  as  well  as  of 
the  facts,  Ch.  J.  Keble  replied,  "  I  tell  you,  in  the  opinion  of  the 
court  the  jury  are  not  the  judges  of  the  law."  Justice  Jerkin,  in 
his  remarks,  adds,  "  the  jury  ought  to  take  notice  of  it,  that  the 
judges,  who  are  twelve  in  number,  and  who  are  sworn,  have  ever  been 
the  judges  of  the  law,  from  the  first  time  that  we  can  ever  read  or 
hear  that  the  law  was  truly  expressed  in  England,  and  the  jury  only 
judges  of  matter  of  fact."  2  Harg.  State  Tr.  19, 70.  Though  this 
was  a  trial,  conducted  with  considerable  warmth,  and  it  is  said  high 
words  passed,  (the  accused  evidently  being  very  contumacious  in  his 
manner,)  yet  this  should  not  destroy  the  effect  of  the  testimony  of 
the  judges,  how  they  considered  the  law ;  and  we  cannot  suppose 
them  to  be  ignorant  of  the  juridical  history  of  the  times  in  which 
they  lived. 

In  1670,  on  the  trial  of  Penn  and  Mead  in  the  King's  court  of 
Oyer  and  Terminer,  which  was  held  for  the  city  of  London,  the 
court  claimed  to  be  judges  of  the  law,  and  in  fact  proceeded  to  pun- 
ish the  jury,  because  they  gave  a  verdict  against  their  directions. 
See  3  Co.  Litt.,  Harg.  Notes,  155,  n.  276.  BushelPscasc,  Vaughn's 
R.  135. 

In  1678  we  have  Hood's  case,  who  was  indicted  for  murder.  The 
killing  was  proved,  without  there  being  any  provocation,  and  Ch.  J. 
Kelynge  charged  the  jury,  "  that  this  was  murder,  the  law  imply- 
ing malice,  and  that  this  was  matter  of  law,  and  that  the  jury  were 
to  observe  the  direction  of  the  court,  and  that  they  only  were  judges 
of  the  facts ; "  yet  the  jury  would  convict  only  of  manslaughter. 
Kelynge  50.  Though  it  has  been  said,  that  Kelynge  was  but  a 
pliant  instrument  of  the  crown,  yet  the  law  of  that  case  has  contin- 
ued to  be  the  law  of  England  to  the  present  day. 

In  1683,  on  the  trial  of  Algernon  Sidney,  3  Harg.  State  Trials, 
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818-19,  the  Lord  Ch.  J.  charged  the  jury,  that  the  court  were  bound 
to  declare  the  law  to  the  jury,  and  that  they  were  bound  to  receive 
their  declaration  of  it.  Justice  With  in  8,  added,  "  we  concur  with 
my  Lord,  the  Chief  Justice."  Though  that  trial  was  in  troublesome 
times  in  the  English  history,  and  the  Chief  Justice  a  violent  partisan 
in  cases  where  the  crown  was  concerned,  yet  it  still  furnishes  evi- 
dence, how  the  law  was  then  understood  in  this  one  respect  In 
1702  we  have  Fuller's  case,  before  Chief  Justice  Holt,  5  Harg.  State 
Trials  443.  The  charge  of  the  Chief  Justice  excludes  the  idea, 
that  the  jury  were  judges  of  the  law.  He  tells  the  jury, "  You  hear 
the  witness  say,  that  he  (Fuller)  brought  the  two  scandalous  books  to 
the  press,  and  that  he  corrected  them,  and  he  owns  he  was  the  pub- 
lisher, and  if  you  beUeve  he  did  so,  you  are  to  find  him  guilty" 

Tutchins1  case,  in  1704,  was  also  tried  before  Lord  Holt  ;  5 
Harg.  State  Tr.  542.  In  summing  up  to  the  jury,  Ch.  J.  Holt  uses 
this  language,  "  you  are  to  consider,  whether  you  are  satisfied,  that 
Mr.  Tutchin  is  guilty  of  writing,  composing  and  publishing  these  li- 
bels ?'  and  he  closes  by  saying  to  the  jury,  "  if  you  are  satisfied,  that 
he  composed  and  published  these  papers,  you  are  to  find  him  guil- 
ty" This  necessarily  assumes,  that  the  intent,  with  which  the  pub- 
lication was  made,  as  well  as  whether  the  papers  were  libellous,  were 
matters  of  law  for  the  court.  It  has  been  claimed,  that  in  this  case 
the  whole  matter 'was  submitted  to  the  jury.  It  is  true,  Lord  Holt, 
in  one  paragraph  of  the  charge,  told  the  jury,  "  they  are  to  consider, 
whether  the  words  did  not  tend  to  beget  an  ill  opinion  of  the  Gov- 
ernment." But  it  will  be  seen  by  a  report  of  the  case,  that  the 
counsel  had  been  permitted  to  argue  to  the  jury,  that  the  papers  in 
question  were  not  libellous  upon  the  Government,  and  in  fact  that 
nothing  was  a  libel,  which  did  not  reflect  upon  some  particular  per- 
son ;  and  the  Chief  Justice,  after  showing  to  the  jury  the  absurdity  of 
the  position  of  the  counsel,  follows  with  the  remark  to  the  jury,  that 
they  will  consider  the  tendency  of  the  words,  &c.  It  is  said  by 
Lord  Mansfield,  in  the  case  of  the  Dean  of  St  Asaph,  that  judges 
have  sometimes  expatiated  to  the  jury  upon  the  enormity  of  the  libel, 
to  remove  the  prejudices  of  the  jury,  and  to  obviate  the  captivating 
harangues  of  the  defendant's  counsel,  claiming  that  the  jury  can 
and  ought  to  find,  that  in  law  the  paper  is  no  libel  This  was  per- 
haps the  object  of  Lord  Holt,  in  the  remarks  he  made, — and  not  that 
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the  jury  should  decide,  whether  the  matter  was  libellous  or  not.  Un- 
less we  so  understand  the  whole  charge,  taken  together,  the  direc- 
tion is  not  only  inconsistent  with  a  charge  given  by  the  same  learned 
judge  two  years  before  in  Fuller's  case,  but  with  itself.  But  sup- 
pose he  submitted  the  tendency  of  the  publication  to  the  jury,  upon 
the  ground  that  it  was  a  mixed  question  of  law  and  fact, — this  would 
not  sustain  the  position,  that  the  jury  were  the  ultimate  judges  of 
the  law. 

The  case  of  Rex  v.  Oncby,  2  Str.  766,  was  in  1727,  and  came 
before  the  King's  Bench,  while  Lord  Raymond  was  Chief  Justice. 
The  indictment  was  for  murder,  and  the  whole  court,  as  Lord  Ray- 
mond states,  "  say,  that  in  cases  of  this  kind  the  judges  are  to  de- 
termine what  is  malice,  or  what  is  reasonable  time  to  cool ;  and  they 
must  do  it  upon  the  circumstances  of  the  case ;  and  the  jury  are 
only  judges  of  the  fact ;  and  we  must  determine,  whether  it  be  delib- 
erate, or  not."  Hence  the  court  say,  "  in  summing  up  the  evi- 
dence, the  judges  direct  the  jury,  if  you  find  such  facts,  it  is  so,  if 
not  it  is  otherwise ;  and  they  return  either  a  general  or  special  ver- 
dict," Under  such  a  charge,  though  the  questions  of  fact  and  law 
may  be  blended  together  by  the  form  of  proceeding,  and  cannot  be 
separated  upon  the  record,  yet  the  distinction  may  well  be  preserved 
by  the  intelligence  and  integrity  of  the  jury,  notwithstanding  they 
may  elect  to  return  a  general  verdict. 

Though  in  Oneby's  case  there  was  a  special  verdict,  yet  it  is  evi- 
dent, that  the  judges  did  not  consider,  that  they  were  any  more  the 
judges  of  the  law  in  such  a  case,  than  when  both  questions  were 
blended  together.  It  seems  from  the  report  of  that  case,  that  the 
practice  of  the  courts  in  criminal  cases  to  give  hypothetical  direc- 
tions to  the  jury,  was  then  well  known.    Ld.  Raym.  1485. 

In  the  case  of  King  v.  Clark,  in  1729,  Barnard.  304,  Serjeant 
Hawkins  claimed  to  the  jury,  that  the  charge  of  a  malicious  and 
traitorous  design  was  not  made  out  by  the  evidence ;  and  Ch.  J. 
Raymond  told  the  jury,  that  the  fact  of  printing  and  publishing  was 
only  in  issue  to  the  jury. 

Franklin's  case  was  tried  in  1731,  9  Harg.  State  Trials  275,  be- 
fore Lord  Raymond,  which  was  a  prosecution  for  publishing  what 
was  called  the  Hague  letter ;  and  the  court  charged  the  jury,  that 
they  had  only  to  consider  the  question  of  publication,  and  the  truth 
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of  the  inuendoes;  and  whether  the  defamatory  expressions  com- 
plained of  amounted  to  a  libel,  or  not,  was  matter  of  law  only,  and  of 
which  the  court  are  the  only  proper  judges ;  and  that  they  are  not  to 
invade  one  another's  province ;  and  that  matters  of  fact  and  of  law 
are  never  to  be  confounded.  Zenger's  case  was  tried  in  1735,  be- 
fore the  provincial  court  of  New  York ;  and  though  strong  ground 
was  taken,  that  the  jury  were  the  judges  of  the  law,  yet  Ch.  J. 
Db  Lanct  modestly  told  the  jury,  that  as  the  facts  or  words  in  the 
information  were  confessed,  the  only  matter,  which  could  come  in 
question  before  them,  was  whether  they  constituted  a  libel,  and  thai 
mas  matter  of  law,  which  they  might  leave  to  the  court.  9  Harg. 
Bute  Trials  297. 

Owen's  case  was  tried  before  Lord  Ch.  J.  Lee  in  1752,  10  Harg. 
State  Trials  196,  and  he  told  the  jury,  if  the  publication  were  proved, 
(there  being  no  question  as  to  the  meaning,)  they  could  not  avoid 
bringing  in  the  defendant  guilty.  This  direction  excludes  the  idea, 
that  the  jury  could  pass  upon  the  law.  Nutfs  case  was  tried  before 
Ch.  J.  Rider  prior  to  1756,  while  Lord  Mansfield  was  Attorney 
General,  and  went  to  the  jury  under  a  charge,  that  they  could  pass 
only  upon  the  facts,  and  the  judges  only  upon  the  law.  Shebbeare's 
case  was  tried  before  Lord  Mansfield  soon  after  he  was  appointed 
chief  justice,  in  1756 ;  and  he  says  "  his  direction  to  the  jury  then 
was,  and  had  been  uniformly  since,  up  to  the  time  he  gave  the  opin- 
ion of  the  court  in  the  case  of  the  Dean  of  St.  Asaph,  (1784,)  that  if 
the  jury  were  satisfied  of  the  publication,  and  that  the  meaning  and 
innuendoes  were  as  stated,  they  ought  to  find  the  defendant  guilty , — 
leaving  the  question  of  law  upon  the  record  for  the  judgment  of  the 
court."  In  Woodf all's  case, 5  Burr. 2661,  tried  before  Lord  Mans- 
field in  1770,  the  direction  was  the  same  in  substance,  and  ap- 
proved of  by  the  King's  bench  in  bank.  Lord  Mansfield  uses  this 
language, — "  we  all  again  declare  our  opinion,  that  the  direction  was 
right." 

It  has  sometimes  been  claimed,  that  Lord  Mansfield,  in  1777,  on 
the  trial  of  John  Home,  11  Harg.  State  Trials  287,  advanced  the 
doctrine,  that  the  jury  were  the  judges  of  the  law.  Bat  it  is  said, 
that  case  was  reported  from  minutes  taken  in  short  hand  at  the  trial ; 
— yet  it  is  evident,  take  it  as  reported,  that  he  did  not  intend  to  sub- 
mit but  two  points  to  the  jury,  the  publication  and  the  meaning  of  it. 


/ 

/ 


66  CHITTENDEN  COUNTY. 

State  v.  Croteaa. 

In  regard  to  what  is  said  by  Lord  Mansfield  about  the  seditious  in- 
tent, he  evidently  speaks  of  it,  as  a  matter  of  fact,  and  to  aid  the  jury 
in  coming  to  a  right  conclusion  as  to  the  application  of  the  matter 
charged  to  be  libellous, — it  being  a  question,  whether  it  related  to 
his  Majesty's  government,  or  not. 

In  1784,  the  Dean  of  St.  Asaph  was  tried  for  a  libel  before  Justice 
Buller  ;  and  Lord  Erskine,  the  great  champion  of  the  doctrine, 
that  jurors  are  the  judges  of  the  law  in  criminal  cases,  was  of  coun- 
sel for  the  defendant,  and  warmly  contended  for  his  favorite  doc- 
trine ;  but  he  was  overruled  by  Buller,  Justice.  See  Lord  Ers- 
kine's  speeches,  p.  123.  Buller  told  the  jury,  in  the  most  explicit 
terms,  "  that  whether  the  matter  charged  in  the  information  was  a 
libel,  or  not,  was  a  question  of  law  for  the  court  to  pass  upon,  and 
and  not  the  jury."  And  he  adds,  that  he  gave  the  same  direction  to 
a  jury  at  the  Guildhall  sessions,  not  three  weeks  before  that  time, 
and  says,  "  the  law  has  been  so  held  for  more  than  a  century  past 
The  ruling  of  Justice  Buller  was  fully  sustained  by  the  King's 
Bench.  See  3  Term  R.  428,  n.  a.  1  Ersk.  Sp.,  p.  210.  The  argu- 
ment of  Erskine  was  able,  and  embraced  about  all  that  can  be  said 
on  that  side  of  the  question ;  but  the  court  thought  it  fallacious ;  and 
he  could  not  induce  them  to  overturn  what  they  conceived  to  be  the 
settled  law.  The  opinion  of  Lord  Mansfield  in  that  case  cannot  well 
be  surpassed.  Lord  Mansfield  in  substance  declares,  that  the  charge 
of  Justice  Buller  was  according  to  the  uniform  judicial  practice 
since  the  revolution  of  1688 ;  and  be  adds,  "  suck  a  judicial  practice 
in  the  precise  point  from  the  revolution,  as  I  think,  down  to  the  pres- 
ent day,  is  not  to  be  shaken  by  general  theoretical  arguments,  or  pop- 
ular declamation"  Lord  Mansfield  had,  at  that  time  been  for  twen- 
ty eight  years  chief  justice  of  the  King's  Bench,  and,  for  many  years 
before,  had  been  Solicitor  General,  and  also  Attorney  General,  and 
most  intimately  acquainted  with  the  juridical  history  of  his  own  times 
and  the  preceding  age ;  and  he  must  have  understood  the  true  state 
of  this  controverted  question  better  than  it  is  possible  for  any  man  to 
do  at  the  present  day.  He  had  the  advantages  of  his  own  wide  ex- 
experience,  traditionary  intelligence,  and  manuscript  notes  of  cases, 
and  reported  decisions ;  and  the  testimony  of  such  a  man,  as  to  the 
true  state  of  the  law  on  this  question,  is  not  to  be  easily  shaken. 

Buller,  in  his  charge  to  the  jury,  says,  "  I  do  not  know  any  ques- 
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tion  in  the  law,  which  is  more  thoroughly  established,  than  that  is. 
And  that  the  law  has  been  so  held,  for  more  than  a  century."  The 
opinion  of  a  man  of  Justice  Buller's  learning  and  experience  should 
hare  no  inconsiderable  weight  in  regard  to  the  judicial  history  of  this 
question.  No  case  has  been  cited,  since  the  Dean's  case,  in  Eng- 
land, showing  that  that  case  was  not  decided  according  to  the  uni- 
form course  of  decision,  and  none  to  my  knowledge  exists.  It  was 
followed  by  Ch.  J.  Kenton,  3  T.  R.  428,  in  the  case  of  Rex  ▼. 
Withers,  in  1789,  and  no  question  was  raised  as  to  its  correctness. 
So,  also,  in  StoekdaU's  Case,  in  the  same  year,  though  Ersktne  was 
again  counsel,  and  contended  warmly  for  his  favorite  doctrine. 
1  Ersk.  Sp.,  p.  393. 

In  the  trial  of  libel  cases,  the  attention  of  the  jury  was  confined 
to  the  question  of  publication  and  to  the  truth  of  the  inuendoes  in 
those  cases,  only,  in  which  there  was  no  attempt  at  justification.  If 
there  was  an  attempt  to  justify,  as  was  held  in  the  Dean's  case,  it 
was  for  the  court  to  tell  the  jury,  whether  the  matter  offered 
amounted  to  a  justification  in  law,  or  not,  and  for  the  jury  to  find, 
whether  it  was  proved ;  and  the  jury  were  bound  by  the  direction  of 
the  court  See  3  T.  R.  426.  The  question  of  law  in  such  a  case 
does  not  arise  upon  the  record,  and  can  only  be  given  hypotheticalfy 
in  charge;  and  the  jury,  as  I  think,  are  bound  to  follow  their  direc- 
tion ;  though  by  a  general  verdict  of  acquittal  they  can,  if  they  will, 
confound  the  law  and  fact,  and  follow  their  own  caprices,  as  to  the 
law,  instead  of  the  direction  of  the  court;  and  this  results  from  the 
fact,  that  courts  will  not  grant  new  trials  upon  verdicts  of  acquittal, 
— for  the  best  of  reasons,  as  I  shall  hereafter  attempt  to  show ;  as  it 
would  be  but  to  do  a  nugatory  act,  and  not  because  the  jury  were 
rightfully  the  paramount  judges  of  the  law.  In  an  information  for  a 
libel,  whether  the  matter  charged  is  a  libel,  or  not,  is  on  the  record, 
and  may  be  tried  on  a  motion  in  arrest  after  a  verdict  of  guilty ;  and 
it  is  for  this  reason  the  court  assumed  the  ground,  that  they  were 
not  bound  to  decide  the  question  on  the  trial  before  the  traverse 
jury, — and  not  because  the  verdict,  in  such  a  case,  was  a  special 
one ;  though  it  may  be  said  to  be  somewhat  in  the  nature  of  such 
an  one. 

It  has  always  been  admitted,  on  trials  for  a  libel,  that  in  cases, 
where  an  innocent  act  is  made  criminal,  and  when  done  with  a  particu- 
xxiii.  8 
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lor  intent,  there  the  intent  is  the  material  fact  to  constitute  the 
crime ;  and  it  is,  of  course,  for  the  jury  to  find.  But  it  has  been 
maintained  by  high  authority,  that  a  criminal  intent  is  an  inference 
of  law,  from  the  doing  of  a  thing  in  itself  criminal,  without  a  lawful 
excuse;  while, on  the  other  hand,  it  has  been  maintained,  that  the 
intent,  with  which  an  act  is  done,  as  well  as  the  tendency  of  the 
libel,  are  in  all  cases  questions  of  fact  for  the  jury.  It  is  not  my 
purpose  to  examine  the  merits  of  this  question.  All  that  I  wish  to 
say  is,  that  those  libel  cases,  where  it  has  been  held,  that  the  intent 
and  the  tendency  should  be  submitted  to  the  jury  to  find,  upon  the 
ground  that  they  were  in  all  cases  questions  of  fact,  or  a  mixed  ques- 
tion, cannot  be  in  point  to  show,  that  the  jury  were  the  judges  of  the 
law ;  while,  on  the  other  hand,  the  cases  in  which  the  court  have 
refused  to  submit  the  intent  or  tendency  to  the  jury,  on  the  ground, 
that  they  were  an  inference  of  law,  are  pregnant  authorities  to  show, 
that  the  court  denied  the  right  of  the  jury  to  pass  upon  the  law. 

I  propose  to  take  a  review  of  the  cases,  which  have  arisen  in  this 
country,  somewhat  at  length,  and  see  how  the  weight  of  authority 
now  stands  here. 

In  1792  we  find  an  essay  from  the  very  able  pen  of  Judge  Addi- 
son, of  Pennsylvania,  upon  the  duty  of  courts  and  juries,  as  to  law 
and  fact ;  and  he  maintains,  that  the  jury  have  the  right  only  to  pass 
upon  the  facts  in  a  criminal  case,  with  great  ability.  See  Addison's 
Charges  to  Grand  Jury,  No.  6,  p.  53.  In  1793  the  question  was 
raised  on  the  trial  of  John  Bell  for  murder.  Addison's  R.  166. 
The  court  tell  the  jury,  they  are  the  mouth  of  the  law;  and  that  it 
is  their  province  to  find  the  facts,  and  the  province  of  the  court  to 
declare  the  law;  and  that  no  argument  is  more  dangerous,  than 
that,  which  must  derive  its  force  from  the  confounding  of  the  au- 
thority of  the  court  and  the  jury. 

In  1794  McFall  was  tried,  also  for  murder;  and  in  that  case  the 
court  maintain  the  same  doctrine,  and  tell  the  jury,  "  that  what  facts 
constitute  one  kind  of  homicide,  or  another,  is  a  question  of  law  pure- 
ly ;  and  when  the  facts  are  ascertained,  nothing  remains  but  a  ques- 
tion of  law,  to  be  decided  by  the  court."  Addison's  R.  255.  Both  of 
these  cases  were  tried  on  a  plea  of  not  guilty,  and  both  of  the  re- 
spondents were  found  guilty  of  murder  under  the  charge  of  the 
court,  and  both  sentenced  to  be  hung.  I  am  not  aware,  that  in 
Pennsylvania  a  different  doctrine  has  ever  obtained. 
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Though  in  the  Commonwealth  v.  Knapp,  10  Pick.  497,  and  Com- 
monwealth v.  Kneeland,  20  Pick.  222,  the  opinion  seems  to  be  ad* 
vanced,  that  the  jury  are  the  judges  of  the  law  in  a  criminal  caae, 
yet  it  is  quite  evident,  that  this  opinion  was  thrown  out  without  ex- 
amination ;  and  when  this  question  came  directly  before  the  Su- 
preme Court  of  Massachusetts  in  1845,  in  the  case  of  the  Common- 
wealth  v.  Porter,  10  Met  263,  they  repudiate  the  doctrine,  that  the 
jury  are  the  judges  of  the  law,  as  opposed  to  principle  and  reason. 
The  case  seems  to  have  had  the  mature  consideration  of  the  court ; 
still,  I  do  not  myself  see  any  sufficient  ground,  why,  under  the  de» " 
cision  of  the  court,  the  counsel  for  the  defence  should  argue  the  law 
to  the  jury,  as  it  was  held  they  had  the  right  to  do.  The  only 
reason  which  occurs  to  me  is,  that,  possibly,  it  might  be  supposed  to 
aid  the  jury  in  applying  the  law  to  the  facts  found  by  them,  as  they 
should  have  it  in  charge  from  the  court 

In  New  Hampshire,  in  1842,  two  cases  were  tried, — State  v. 
Small,  and  State  v.  Pierce,  before  Ch.  J.  Parker,  both  for  a  viola- 
tion of  the  license  laws,— in  which  he  charged  the  jury,  that  the 
court  were  the  judges  of  the  law,  and  the  jury  were  bound  to  take  the 
law  from  the  court  See  Pamphlet  Report  of  these  cases.  The 
case  of  State  v.  Pierce  went  to  the  Supreme  Court,  upon  a  writ  of 
error,  and  the  direction  to  the  jury  was  sustained  by  the  full  bench ; 
and  the  opinions  are  very  able  and  do  great  eredk  to  that  court 
Pierce  v.  State,  13  N.  H.  536. 

In  the  case  of  Townshend  v.  State,  2  Blackf.  156,  which  was  a 
prosecution  for  selling  spirituous  liquors  without  license,  we  find, 
in  a  very  able  opinion  of  Justice  Holman,  all  the  leading  authori- 
ties and  arguments  fully  and  ably  considered;  and  the  result,  to 
which  the  court  came,  was,  that  the  jury  were  not  judges  of  the  law, 
either  in  a  criminal  or  civil  case.  The  court  say,  "  the  jury  are 
bound  to  find  the  law,  as  it  is  propounded  to  them  by  the  court11 
They  may,  indeed,  find  a  general  verdict,  including  both  law  and 
feet ;  but  if,  in  such  verdict,  they  find  the  law  contrary  to  the  instruc- 
tions of  the  court,  they  thereby  violate  their  oaths."  Blackford, 
J.,  dissented ;  and  when  the  cases  of  Warren  v.  State,  4  Blackf. 
150,  and  Armstrong  v.  State,  4  Blackf.  247,  came  up,  the  judges, 
who  made  the  decision  in  Townshend 's  case,  had  left  the  bench,  ex- 
cept Justice  Blackford  ;  and  he  and  his  new  associates  held,  that, 


60  CHITTENDEN  COUNTY. 

State  v.  CroteM. 

in  criminal  cases,  the  jury  were  the  judges  of  the  law ; — thereby  re- 
pudiating the  doctrine  of  Toumshend's  case,  and  establishing  his 
own  dissenting  opinion  as  the  law  of  that  state.  With  us  the  cases 
are  to  stand  upon  their  own  merit ;  and  are  only  valuable,  so  far  as 
they  evince  legal  learning  and  soundness  of  views ;  and  I  am  quite 
willing  to  leave  these  cases  with  the  American  bar.  If  I  mistake 
not,  (not  now  having  the  cases  before  me,)  Justice  Blackford 
rests  his  opinion  solely  upon  the  ground,  that  the  jury  have  the  pow- 
to  decide  the  law  under  their  general  verdict ;  and  hence  he  inferred 
they  had  the  right 

In  1830  the  case  of  Montcc  v.  Commonwealth  came  before  the 
court  of  appeals  in  Kentucky,  3  J.  J.  Marshall's  Rep.  132,  upon  a 
writ  of  error,  complaining  that  the  court  had  no  right  to  instruct  the 
jury  as  to  the  law  in  a  criminal  case.  Though  it  is  conceded  in 
that  case,  that  the  jury  are  incidentally  and  in  one  respect  the  ulti- 
mate judges  of  the  law, — that  is,  if  they  acquit,  the  judge  cannot 
grant  a  new  trial,  no  matter  how  much  they  have  misconceived  or 
disregarded  the  law, — yet  the  court  say,  they  have  no  moral  right  to 
contemn  and  override  the  direction  of  the  court ;  and  they  cite  with 
approbation  what  was  said  by  Wynne,  in  his  Eunomus,  in  regard  to 
the  maxim,  "  ad  questionem  facti ;"  when  be  remarks,  that  the  jury 
are  the  only  judges  of  the  fact ;  and  he  asks,  is  it  not  equally  within 
the  spirit  of  the  maxim,  that  judges,  only,  have  the  competent  cogni- 
zance of  the  law  ?  See,  also,  Montgomery  v.  State t  11  Ohio  427. 
The  constitution  of  that  state  provided,  that  in  all  indictments  for 
libels  the  jury  shall  have  the  right  to  determine  the  law  and  the 
facts,  under  the  direction  of  the  court,  as  in  other  cases.  The  court 
say,  it  would  seem  from  this,  "  that  the  framers  of  our  bill  of  rights 
did  not  imagine,  that  juries  were  rightfully  judges  of  the  law  and 
fact  in  criminal  cases,  independently  of  the  directions  of  the  court. 
Their  right  to  judge  of  the  law  is  a  right  to  be  exercised  only  un- 
der the  direction  of  the  court ;  and  if  they  go  aside  of  that  direction, 
and  determine  the  law  incorrectly,  they  depart  from  their  duty  and 
commit  a  public  wrong, — and  this  in  criminal  as  well  as  in  civil 
cases. 

In  the  case  of  the  United  States  v.  Battiste,  in  1836,  2  Sumn. 
940,  243,  Judge  Story  states  it  as  the  opinion  of  his  whole  profes- 
sional life,  that  the  jury  are  no  more  the  judges  of  the  law  in  a  cap* 
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Hal  or  other  criminal  case,  upon  a  plea  of  not  guilty,  than  they  are 
in  every  civil  case  tried  upon  the  general  issue ;  and  though  they 
have  the  physical  power,  yet  they  have  not  the  moral  right,  to  de- 
cide the  law  according  to  their  notions  or  pleasure  ;  and  he  adds, 
•'  it  is  the  duty  of  the  jury  to  follow  the  instructions  of  the  court." 

The  State  v.  Janes,  5  Ala.  666,  (1843)  has  been  cited  as  an  au- 
thority to  sustain  the  decision  of  the  court  in  the  present  case.  It 
is  said  in  that  case  that,  "  as  the  jury  may  find  a  general  verdict  in 
a  criminal  case,  they  are  judges  both  of  law  and  fact,  and  may,  if 
they  think  proper,  disregard  the  opinion  of  the  court  upon  the  law." 
This  question  came  directly  before  the  Alabama  court,  in  the  case 
of  Piersam  v.  State,  12  Ala.  153,  in  which  the  doctrine  of  Judge 
Story  is  adopted,  as  sound ;  and  the  case  of  the  State  v.  Jones  is 
explained  and  limited,  and  put  upon  what,  I  think,  is  the  true 
ground,  that  is,  that  the  jury  have  only  the  physical  power  to  disre- 
gard the  opinion  of  the  court,  if  they  will, — not  the  moral  or  legal 
right.  In  the  case  in  12  Ala.  R.,the  court  use  this  language, 
14  the  jury  have  no  right  to  judge  of  the  law,  or  control  over  it,  ex- 
cept what  grows  out  of  their  right  to  return  a  general  verdict  of  not 
guilty.'1 

It  has  been  supposed,  that  the  case  of  Holden  v.  State,  5  Georgia 
441,  was  in  unison  with  the  present  decision ;  but  upon  a  recurrence 
to  that  case,  it  will  be  seen,  they  have  a  statute,  which  enacts,  "  that 
on  every  trial  of  a  crime,  or  offence,  the  jury  shall  be  judges  of  the 
law  and  fact,  and  must  give  a  general  verdict  of  guilty,  or  not  guil- 
ty ;"  and  the  case  is  put  exclusively  on  the  statute. 

The  case  of  Patterson  v.  State,  2  English  59,  also  rests  upon  the 
Constitution  of  Arkansas,  and  a  statute  of  the  state,  "  which  make 
the  jury  the  judges  of  the  law,  as  well  as  of  the  evidence.'1 

It  is  true,  that  Justice  Baldwin,  in  the  case  of  the  United  States 
v.  Wilson  4*  Porter,  1  Baldwin's  C.  C.  Rep.  99,  on  the  trial  of 
Wilson,  tells  the  jury,  "they  are,  in  a  crminal  case,  judges  of  the  law 
and  fact,  and  are  not  bound  by  the  opinion  of  the  court;  and  if  they 
should  differ  from  the  court,  they  must  find  their  verdict  according- 
ly/' But  when  Porter's  trial  came  on,  page  106,  same  book,  and 
the  counsel,  knowing  what  the  court  charged  the  law  of  the  case  to 
be  on  Wilson's  trial,  appealed  from  the  court  to  the  jury  with  mas- 
terly powers  of  intellect  and  eloquence,  to  induce  them  to  override 
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the  decision  of  the  court,  Judge  Baldwin  seemed  to  be  disposed 
to  recede  from  the  ground,  which  he  had  taken  on  the  trial  of  Wil- 
son. He  here  tells  the  jury,  "  if  they  acquit,  the  court  cannot  grant 
a  new  trial,  though  they  differ  from  the  jury  as  to  the  law ;  and  in 
this  respect  they  are  judges  of  law,  if  they  choose  to  become  so;  and 
that  their  judgment  is  final,  not  because  they  settle  the  law,  but  be- 
cause they  do  not  think  it  applicable,  or  do  not  choose  to  apply  it  to 
the  case ;  and  that  this  is  what  is  meant  by  the  power  of  the  jury  to 
decide  on  the  law"  What  Judge  Baldwin  on  the  first  trial  called 
a  right  in  the  jury,  he  here  calls  a  power; — not  because  the  jury  set- 
tle the  law,  but  because  their  judgment,  if  they  acquit,  is  final. 

The  case  of  the  United  States  v.  Skive,  1  Baldw.  510,  was  a  pros- 
ecution for  passing  counterfeit  money  on  the  Bank  of  the  United 
States.  The  ground  assumed  in  the  defence  was,  that  the  law  char- 
tering the  Bank  was  unconstitutional ;  and  when  the  counsel  claimed, 
that  the  jury  were  the  judges  of  the  law,  and  pressed  upon  them  the 
opinions  of  politicians,  high  in  authority, — as  to  the  unconstitution- 
ality of  the  law,  the  court  came  out,  and  told  the  jury  in  the  most 
authoritative  manner,  that  this  was  not  an  open  question,  and  was 
not  for  the  consideration  of  the  jury,  and  that  the  decision  of  the  su- 
preme court  was  binding  both  upon  the  court  and  jury. 

But,  if  it  be  true,  that  the  jury  are  the  judges  of  the  law,  and  that 
there  can  be  no  legal  conviction  without  the  concurrent  opinion  of 
the  court  and  jury  in  matter  of  law,  against  the  accused,  this  is  all 
wrong.  Though  the  opinion  of  the  supreme  court  might  be  binding 
upon  the  circuit  judge,  it  could  not  be  upon  the  jury ;  and  to  admit 
that  it  would  bind  the  jury  would  be  to  give  up  the  question. 
The  validity  of  the  law  was  involved  under  the  plea  of  not  guilty ; 
and  if  the  law  was  unconstitutional,  the  accused  was  not  guilty  of 
the  offence  charged  in  the  indictment.  Hence,  if  the  jury  are  the 
judges  of  the  law  in  a  criminal  case,  they  must,  in  passing  upon  the 
guilt  or  innocence  of  the  accused,  pass  upon  the  validity  of  the  law. 
The  decision  of  the  jury,  if  it  may  have  that  appellation,  in  no  case 
settles  the  law,  or  becomes  a  rule  of  action  for  another  jury,  in  a 
like  case.  The  opinion  of  the  supreme  court  is  no  more  binding 
upon  the  jury,  than  the  opinion  of  the  circuit  judge  at  the  trial ;  and 
if  the  jury  had  acquitted  Shire  against  the  charge  of  the  court,  it 
would  have  been  final    They  had  the  physical  power  to  do  it ;  but, 
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as  I  hold,  this  does  not  give  the  legal  power,  or  moral  right.  If, 
upon  the  issue  of  not  guilty,  which  may  involve  matter  of  fact,  and 
incidentally  matter  of  law,  the  accused  has  the  right  to  have  the  jury 
pass  upon  the  whole  issue,  the  case  of  Shive  cannot  form  an  excep- 
tion. To  claim  it  would  be,  in  effect,  to  abolish  the  rule  contended 
for. 

Judge  Thompson,  whose  judicial  learning  and  experience,  while 
on  the  bench  of  the  Supreme  Court  of  New  York  and  on  the  bench 
of  the  United  States,  were  very  extensive,  thus  wrote  to  a  friend 
some  short  time  before  his  death ;  "  I  have  repeatedly,"  he  says, 
"  ruled  on  the  trial  of  criminal  cases,  that  it  was  the  right,  as  well 
as  the  duty,  of  the  court  to  decide  questions  of  law ;  and  any  other 
rule,  it  appears  to  me,"  he  adds,  "  would  be  at  war  with  our  whole 
judicial  system,  and  introduce  the  utmost  confusion  in  criminal 
trials.  It  is  true,"  he  says,  "  the  jury  may  disregard  the  instruc- 
tions of  the  court,  and  in  some  cases  there  may  be  no  remedy.  But 
it  is  still  the  right  of  the  court  to  instruct  the  jury  on  the  law,  and 
the  duty  of  the  jury  St  obey  the  instruction" 

In  the  libel  case  of  The  People  v.  Crosswell,  in  1804,  3  Johns. 
Cas.,  Appendix,  p.  337,  which  was  tried  before  Ch.  J.  Lewis,  he 
charges  the  jury  in  conformity  to  the  law,  as  settled  in  England  in 
the  case  of  the  Dean  of  St.  Asaph ;  and  upon  a  motion  for  a  new 
trial  for  a  misdirection  of  the  judge,  the  question  was  argued  before 
four  judges,  who  were  equally  divided  on  the  motion.  Kent  and 
Thompson,  Justices,  were  for  granting  a  new  trial,  and  Lewis,  Ch. 
J.,  and  Livingston,  J.,  were  opposed  to  it.  The  ground  assumed 
by  Kent  was,  that  the  intent  >  in  all  oases,  was  an  inference  of  fact, 
and  in  no  case  an  inference  of  law ;  and  this  was  probably  the  only 
ground,  upon  which  Thompson  advised  a  new  trial.  Kent,  how- 
ever, argued,  that  the  jury  were  the  judges  of  the  law,  and  must  re- 
sohe  both  law  and  fact,  upon  a  plea  of  not  guilty,  unless  they  chose 
to  return  a  special  verdict  The  opinion  of  Kent,  J.,  is  able ;  but 
he  is  opposed  by  an  opinion  of  the  Chief  Justice,  equally  able.  . 

The  result  of  this  division  of  the  court  was  to  deny  a  new  trial ; 
bat  no  motion  having  been  made  for  sentence  on  the  verdict,  until 
the  statute  of  1805  became  a  law,  the  court  unanimously  awarded  a 
new  trial.  It  has  been  said,  that  this  act  of  the  New  York  legisla- 
ture furnishes  conclusive  evidence,  that  that  body  understood  the 
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law  then  to  be  settled,  that  juries  were,  in  criminal  cases,  generally 
both  judges  of  the  law  and  the  facts.  But  if  it  were  so,  I  apprehend 
the  opinion  of  the  legislature  would  not  be  of  the  highest  authority ; 
I  think,  however,  that  no  such  conclusion  is  to  be  drawn  from  the 
act  itself.  It  will  be  remembered,  that  in  England  the  great  con- 
test in  libel  prosecutions  was,  whether  the  jury  should  find  a  defend- 
ant guilty  upon  finding  the  publication  and  the  truth  of  the  inuen- 
does,  leaving  the  court  to  decide  upon  the  question,  whether  the 
matter  charged  was  libellous,  upon  a  motion  in  arrest,  or  whether 
the  whole  should  be  passed  upon  by  the  jury  upon  proper  instruc- 
tions from  the  court,  under  the  plea  of  not  guilty.  It  was,  I  think, 
the  only  object  of  the  statute  to  settle  that  controversy.  The  pream- 
ble to  the  act  recites,  that,  "  doubts  exist,  whether,  on  trial  for  a 
libel,  the  jury  have  a  right  to  give  their  verdict  on  the  whole  matter 
in  issue."  And  the  statute  enacts,  that  the  jury  shall  have  a  right 
to  determine  the  law  and  fact,  under  the  direction  (not  the  advice) 
of  the  court,  in  like  manner  as  in  other  criminal  cases ;  and  that 
they  shall  not  be  directed  or  required  to  find  the  defendant  guilty, 
merely  on  the  proof  of  publication  and  the  inuendoes. 

But  how  are  they  to  decide  the  law?  The  statute  answers,  under 
the  direction  of  the  court ;  that  is,  they  are  under  the  direction  of 
the  court,  as  I  understand  it,  to  return  a  general  verdict  of  guilty, 
or  not  guilty ;  and  this  verdict  will  necessarily  be  compounded  both 
of  law  and  fact ;  and  in  this  sense,  it  may  be  said,  that  the  jury 
resolve  both  law  and  fact.  But  does  it  follow  from  this,  that  the  jury 
have  a  right  to  disregard  the  instructions  of  the  court  on  the  law, 
and  set  them  at  nought?  If  so,  they  do  not  decide  the  case  under 
the  direction  of  the  court,  but  against  it  It  may  indeed  be  said, 
that  the  term  in  the  statute,  direction t  ex  vi  termini  implies  an  obli- 
gation upon  the  jury  to  follow  it.  If,  when  the  statute  says,  the 
jury  shall  have  the  right  to  decide  both  law  and  fact  under  the  direc- 
tion of  the  court,  it  was  meant  to  create  them  the  paramount  judges 
of  the  law,  it  would  seem  to  follow,  that  their  decision  should  be 
final,  whether  for,  or  against,  the  defendant.  But  in  the  proviso  the 
right  to  arrest  the  judgment  is  expressly  reserved  to  the  court,  as  it 
had  been  before  practised ;  and  I  have  no  doubt,  if  the  jury  con- 
victed the  defendant  against  the  charge  of  the  judge,  the  court  would 
grant  a  new  trial ;  and  this,  I  think,  is  exercising  the  right  to  resolve 
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both  the  law  and  the  fact  under  the  same  qualifications  and  limits* 
tkn»9  as  the  jury  could  do  in  other  criminal  eases. 

It  is  true,  that  upon  the  trial  of  Stone  for  a  libel,  in  1842,  before 
Mr.  Justice  Kent,  he  seemed  to  think,  that  in  that  state,  upon  such 
a  prosecution,  the  jury  are  the  judges  of  the  law  and  fact,  and  so 
charged  them.  But  this  I  understand  to  be  in  consequence  of  the 
construction,  which  he  gave  to  a  provision  in  their  state  constitution. 
The  same  accomplished  jurist  lays  it  down,  in  that  very  case,  "  that 
in  all  criminal  cases,  except  those  of  libel,  the  law  is  laid  down  by 
the  court,  and  the  jury  are  merely  the  judges  of  the  facts."  And 
though  the  jury  can  exercise  their  power  to  bring  in  a  general  ver- 
dict of  not  guilty,  against  the  charge  of  the  court,  and  none  can  dis- 
pute it,  yet  he  says,  "  it  is  their  power,  not  their  right.*'  See  the 
Report  of  Stone's  Trial  in  the  New  York  Express  of  May  17, 1842. 

In  a  recent  case  in  the  state  of  New  York,  People  v.  Pint,  2 
Barb.  Sup.  Court  R.  566,  in  a  capital  case,  the  court  charged  the 
jury,  in  substance,  that  they  were  only  to  determine  the  facts ;  that 
the  court  were  the  only  judges  of  the  law,  and  that  they  were  bound 
to  take  the  law  from  the  court ;  and  under  this  charge  of  the  court 
Pine  was  convicted,  and  was  subsequently  executed. 

In  Dorr's  trial,  in  Rhode  Island,  for  treason,  the  charge  of  the 
court  was  the  same.  See  Pamphlet  Trial,  page  —  And  even  m 
Texas,  the  conservative  spirii  of  their  courts  have  held,  that  in  crim- 
inal trials  it  is  the  duty  of  the  jury  to  look  to  the  court  for  the  law, 
and  that  the  court  is  the  only  organ  and  expositor  of  the  law.  Nells 
v.  State,  2  Texas  260.  And  in  the  case  of  Handy  v.  State, 
7  Missouri  607,  the  court  who  tried  the  canse  charged  the  jury, 
that  they  were  the  judges  of  the  law  and  the  fact ;  and  a  conviction 
followed ;  and  upon  a  writ  of  error  the  judgment  was  for  this  cause 
reversed. 

It  has  been  said,  that  the  Sedition  Act  of  1796  furnishes  evidence 
of  the  sense  of  the  profession,  and  of  the  people,  at  that  early  day,  on, 
this  question,  and  shows  that  it  was  then  understood,  that  the  jury 
were  the  judges  of  the  law. 

But  I  apprehend,  that  this  argument  is  without  force.  The  third 
section  of  the  act  of  Congress  of  the  14th  of  July,  1796,  after  pro- 
viding for  the  giving  of  the  truth  in  evidence,  proceeded  to  declare, 
that  the  jury  should  have  a  right  to  determine  the  law  and  the  fact, 
xxiii.  9 
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under  the  direction  of  the  court,  as  in  other  cmses.  The  words,  "  as 
in  other  cases/'  cannot  go  to  show,  that  a  right  existed  in  the  jury 
to  decide  the  law,  and  that  this  was  so  well  understood,  as  to  be- 
come a  general  rule  of  action.  A  provision  similar  has  been  intro- 
duced into  several  of  the  state  constitutions,  and,  among  them,  into 
the  constitutions  of  Ohio  and  Kentucky.  See  Montgomery  v.  State, 
11  Ohio  R.  427.  The  court  say,  speaking  of  their  constitution, 
that  it  could  not  be  imagined,  that  the  jury  were  the  judges  of  the 
law  and  fact  in  a  criminal  case,  independent  of  the  court :  and  if 
they  go  aside  of  their  direction,  and  determine  the  law  incorrectly, 
they  committ  a  public  wrong.  In  Montee  v.  Commonwealth,  3  J.  J. 
Marsh.  (Ky.)  R.  151,  the  court  say,  "the  provision  in  their  state 
constitution  clearly  defines,  how  the  jury  may  determine  the  law  and 
fact,  and  what  shall  be  the  province  of  the  court ;  and  that  it  pre- 
supposes, that  in  all  cases,  except  libels,  which  it  provides  for,  the 
court  had  a  pre-existing  acknowledged  right  to  direct  the  jury  as  to 
the  law,  leaving  the  jury  then  to  decide  the  whole  case,  compounded 
of  law  and  fact."  This  is  precisely  what  is  done  in  a  civil  case,  up- 
on a  plea  of  the  general  issue,  when  questions  of  law  are  raised  on 
the  trial. 

I  apprehend  no  argument  can  be  drawn  from  the  libel  act,  as  it  is 
called,  of  32  George  III,  in  favor  of  the  general  proposition,  that 
juries  are  the  judges  of  the  law  in  criminal  cases.  The  preamble 
recites,  that  doubts  had  arisen,  whether,  in  prosecutions  for  libel, 
the  jury  should  give  their  verdict  upon  the  whole  matter  in  issue. 
The  act  provided,  that  they  might  give  a  general  verdict  of  guilty, 
or  not  guilty,  upon  the  whole  matter  put  to  issue  on  the  indictment, 
or  information,  and  that  they  should  not  be  required  to  find  the  de- 
fendant guilty  merely  on  proof  of  the  publication  and  of  the  sense 
ascribed  to  the  same.  The  second  section  provides,  that  the  court, 
on  every  such  trial,  shall  give  their  opinion  and  direction  to  the  jury 
jan  the  matter  in  issue  between  the  king  and  the  defendant,  in  like 
manner  as  in  other  criminal  cases.  The  statute  also  provides, "  that 
it  shall  not  be  so  construed,  as  to  prevent  the  jury,  in  their  discre- 
tion, from  returning  a  special  verdict,  as  in  other  criminal  cases." 
And  the  statute  expressly  reserves  the  right  of  the  defendant,  upon 
conviction,  to  move  in  arrest  of  judgment  on  such  ground  and  in 
such  manner,  as  he  had  the  right  to  do,  before  the  passage  of  the  act 
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Lord  Erskine  is  saicj  to  be  the  father  of  this  bill,  though  intro- 
duced by  Fox  and  seconded  by  Erskine ;  yet  not  one  word  is  said 
about  the  jury  being  judges  of  the  law.  They  are  to  give  their  ver- 
dict upon  the  whole  matter  in  issue, — and  how  f  Under  the  dSreo 
Hon  of  the  court,  as  in  other  criminal  eases.  And  what  matter  is 
put  in  issue  to  the  jury!  The  law  is  never  proved  or  put  in  issue 
to  the  jury.  Though  in  actions  of  tort,  as  in  trover,  matter  of  justi- 
fication may  be  given  in  evidence  under  the  plea  of  not  guilty,  and 
upon  which  questions  of  law  may  arise  on  the  trial,  yet  they  are  not 
in  issue  to  the  jury.  The  plea  is  simply  a  denial  of  the  declaration. 
So,  to  an  indictment,  matter  of  justification  may  be  given  in  evi- 
dence under  the  plea  of  not  guilty ;  and  though  the  question,  whether 
the  matter  set  up  in  justification  is  proved,  or  not,  is  for  the  jury, 
yet  its  legal  sufficiency  is  not  in  issue  to  the  jury,  any  more  than  it 
would  have  been  in  a  special  plea..  . 

The  provision  in  the  aet,  that,  upon  conviction,  the  defendant 
may  file  his  motion  in  arrest  of  judgment,  is,  in  effect,  a  denial  that 
the  jury  are  to  decide  the  law,  simply  because  they  pass  upon  the 
"  whole  matter  in  issue"  The  law  can  be  no  more  in  issue  to  the 
jury,  upon  an  acquittal,  than  upon  conviction.  If,  however,  they 
acquit,  there  is  no  need  of  a  motion  in  arrest  Ch.  J.  Best,  in  Levi 
v.  Milne,  13  £.  C,  L.,  398,  speaking  of  the  libel  act,  though  in  a 
civil  case,  says,  "  I  mean,  however,  to  protest  against  juries  becom- 
ing judges  of  the  law,  even  in  criminal  cases,  The  act  only  says, 
they  may  find  a  general  verdict  J*  And  he  emphatically  asks,  "  has 
a  jury,  then,  a  right  to  act  against  the  opinion  of  the  judge,  and  re- 
turn a  verdict  on  their  own  construction  of  the  law  V  "  I  am  clear- 
ly of  the  opinion,"  he  adds,  "that  they  have  not"  See  also  King 
v.  Burdett9  6  E.  C.  L  368,  in  which  Ch.  J.  Best  is  very  explicit, 
that  the  court  are  to  judge  of  the  law,  in  libel  as  in  all  other  cases ; 
and  that  the*  statute  only  conferred  upon  the  jury  the  right  to  find 
the  intent,  with  which  the  publication  was  made.  It  would  seem, 
however,  from  the  case  of  Bay  Us  v.  Lawrence,  39  E.  C.  L.  270,  that 
a  practice  had  been  adopted  in  civil  actions  for  a  libel,  to  leave  it  to 
the  jury,  under  all  the  circumstances,  to  say  whether  the  publication 
amounted  to  a  libel,  or  not ;  and  that  this  practice  is  analogous  to 
the  enactment  of  the  libel  act,  which  only  relates  to  criminal  cases ; 
but  it  has  been  treated  as  a  declaratory  act  by  some  judges ;  and  the 
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question,  whether  the  publication  was  a  libel,  or  not,  has  been  re- 
garded as  a  mixed  question  of  law  and  fact,  depending  upon  the  na- 
ture of  the  publication  and  the  intent  with  which  it  was  made.  On 
a  motion  in  arrest,  however,  it  becomes  a  pure  question  of  law, 
whether  the  matter  is  libellous. 

Some  general  considerations  would  seem  to  lead  the  mind  to  the 
conclusion,  that  it  cannot  be  a  reasonable  or  a  sound  doctrine,  that 
the  jury  are  rightfully  the  judges  of  the  law  in  a  criminal  case. 

The  idea,  that  the  law,  which  is  supposed  to  be  a  certain  rule  of 
action,  should  be,  on  every  criminal  trial,  what  a  jury  of  twelve  men 
should  be  inclined  to  make  it,  subject  to  no  control,  or  review,  and 
liable  to  be  perverted,  through  prejudice,  and  the  popular  outbreak 
of  the  day,  has  not,  I  confess,  after  mature  consideration,  received 
with  me  any  special  favor.  It  has  never  been  claimed,  that  the  jury 
have  the  right  to  judge  of  the  law  in  a  case,  where  the  question  of 
law  arises  upon  the  record ;  and  it  must  be  admitted,  that  the  jury, 
upon  a  plea  of  not  guilty,  are  not  the  judges  of  the  law  for  the  pur- 
pose of  conviction.  If  they  convict,  under  improper  instructions 
from  the  court,  the  defendant  may  have  his  exceptions  and  reverse 
the  case  upon  error  ;  and  if  the  conviction  be  against  the  direction 
of  the  court,  the  same  court  will  order  a  new  trial. 

This  is  as  well  settled  in  criminal  as  in  civil  cases,— and  is  con- 
clusive, that  the  jury  cannot  be  the  judges  of  the  law  for  a  convic- 
tion. If  at  all,  it  must  be  only  for  acquittal ;  and  is  it  true,  that  ju- 
rors are  the  legitimate  judges  of  the  law  for  such  a  purpose  ?  Is 
such  a  doctrine  necessary  for  the  individual  safety  and  security  of 
the  citizen  ?  I  am  not  apprehensive,  a  jury  would  often,  if  ever,  go 
against  the  direction  of  a  judge  to  acquit  a  prisoner  in  humble  life, 
unless  in  a  case  involving  some  exciting  topic,  or  where  the  law, 
which  should  be  attempted  to  be  enforced,  might  be  deemed  unpop- 
ular. It  will  be  in  the  case  of  the  rich  and  influential,  where  crime 
is  sometimes  found  in  its  most  appalling  character,  that  a  jury  will 
be  met  with  the  choicest  talents  that  grace  the  bar,  and  every  effort 
made,  which  genius  or  sophistry  can  devise,  to  carry  them  away 
from  duty,  and  to  induce  them,  by  the  most  captivating  addresses, 
to  take  ground  against  what  may  well  be  supposed  will  be  the  direc- 
tion of  the  court,  under  the  plea,  that  they  are  the  paramount  judges 
of  the  law ;  and  it  will  be  more  than  hinted,  that  the  court  are  preju- 
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diced  against  the  accused,  and  hence  the  necessity,  that  they  should 
assert  their  right  to  decide  the  law.  If  the  jury  are  the  ultimate 
judges  of  the  law,  the  exercise  of  this  right  should  be  cordially 
yielded  to  them.  They  should  be  fully  addressed  upon  the  law, 
which  they  are  called  to  decide,  and  the  authorities  should  be  pro- 
duced and  read,  and  they  should  be  fully  possessed  of  the  cases,  and 
be  enabled  to  compare  them,  one  with  another,  and  mark  out  the 
distinctions  upon  which  they  rest. 

It  would  seem  to  follow,  from  the  oath  administered  to  the  jury, 
that  they  are  only  to  decide  facts.  It  is  the  theory  of  most  govern- 
ments, that  justice  is  to  be  administered  under  the  sanctions  of 
an  oath.  The  judge  is  sworn  to  an  impartial  administration  of  the 
law ;  and  in  Hale's  Pleas  of  the  Crown,  vol.  2.  p.  292,  we  have  the 
oath,  as  administered  to  the  jury  in  a  criminal  case,  which  is  as  fol- 
lows,— "  You  shall  well  and  truly  try  and  true  deliverance  make  be- 
tween our  Sovereign  Lord,  the  King,  and  the  prisoner  at  the  bar, 
whom  you  shall  have  in  charge,  (and  true  verdict  give,)  according 
to  your  evidence" 

There  is  no  obligation,  in  this  oath,  imposed  upon  the  jury  to  de- 
cide the  law  correctly ;  and  they  are  not  sworn  to  make  that  their 
rule  of  decision ;  but  the  only  rule  given  them  in  the  oath  is,  accord' 
ing  to  their  evidence.  If  the  jury  decide  the  law,  justice  is  admin- 
istered, so  far,  without  the  sanction  of  an  oath, — which  contravenes 
the  very  principles  of  the  constitution  of  the  English  government, 
as  well  as  our  own..  The  jury  are  sworn,  "  well  and  truly  to  try  ;" 
but  should  they  be  sworn  thus  to  try  matter  of  law,  of  which  they 
are  and  must  be  supposed  to  be  ignorant?  The  facts  they  can  learn 
on  the  trial,  but  not  the  law.  The  facts  are  given  in  evidence,  but 
not  the  law ;  and  consequently  the  law  is  no  more  involved  in  the 
finding  of  a  jury  in  a  criminal  case,  under  a  plea  of  not  guilty,  than 
it  would  be  in  a  civil  case,  under  the  same  issue.  The  form  of  the 
oath  administered  to  jurors,  under  our  statute,  gives  the  same  rule, 
by  which  they  are  to  be  governed  in  making  their  verdict,  in  both 
civil  and  criminal  trials.  The  rule,  as  expressed,  is,  "  according  to 
the  evidence  given  them  in  court,  and  the  laws  of  this  state.11  No 
one  supposes,  this  oath  binds,  or  authorizes,  the  jury  to  decide  the 
law  in  a  civil  case ;  and  can  it  be  claimed,  that  it  should  any  more 
in  a  criminal  one  f    In  both,  they  are  to  find  their  verdict  according 
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to  the  e?idence  and  the  Jaws  of  this,  state ;  but  how  according  to 
the  laws  of  this  state  ?  clearly  as  they  shall  hare  the  law  in  charge 
from  the  court. 

It  is  conceded,  that,  upon  demurrer,  the  court  are  the  only  judges 
of  the  law  arising  from  the  facts  admitted  on  the  record.  But  if  the 
jury  are  the  judges  of  the  law  arising  from  the  facts  found  by  them, 
why  not  make  them  the  judges  of  the  law  arising  from  facts  admit- 
ted ?  Certainly  it  would  be  less  embarrassing  to  them,  than  to  de- 
cide both  law  and  fact,  when  both  were  in  dispute.  It  has  been 
said,  that,  upon  a  plea  of  not  guilty,  the  verdict  of  the  jury  is  so 
compounded  of  law  and  fact,  that  the  jury  must  necessarily  decide 
both  law  and  fact  But  why  so,  any  more  than  in  a  civil  suit  ?  The 
law  and  the  fact  may  as  well  be  kept  separate,  by  means  of  a  hypo* 
thctical  charge,  in  the  one  case,  as  in  the  other.  Lord  Erskine,  in 
his  famous  argument  in  the  case  of  the  Dean  of  St  Asaph,  pushed 
this  objection  still  farther,  and  claimed,  that  the  words  and  nature 
of  a  verdict,  in  a  criminal  case,  necessarily  import,  that  the  jury  are 
the  judges  of  the  law  and  fact,  and  that  they  must  necessarily  de- 
cide, both  as  to  the  commission  of  the  act  charged,  and  also  as  to 
its  criminality,  because,  he  says,  if  the  act  were  not  criminal,  a  ver- 
dict of  guilty  would  be  false.  But  this  argument  proves  too  much ; 
for  it  is  a  conceded  point,  if  the  jury  find  the  defendant  guilty, 
against  the  charge  of  the  court,  their  decision  is  not  final,  and  the 
court  will  set  the  verdict  aside.  It  may  be  farther  answered,  that 
the  jury,  by  a  general  verdict  of  guilty,  find  the  facts  to  be  true, 
which  are  alleged  in  the  indictment,  and  so  far  as  they  are  con- 
cerned they  imply  a  crime,  whatsoever  the  court  may  decide  on  a 
motion  in  arrest.  Besides,  a  verdict  of  guilty  is  always  to  be  under- 
stood provisionally,  that  is,  guilty,  if  the  facts  are  sufficiently  stated 
in  the  indictment,  and  be  such  as  constitute  the  crime  attempted  to 
to  be  charged.  If  the  verdict  was  not  by  implication  provisional, 
the  court  in  no  case  could  arrest  the  sentence  after  a  general  verdict 
of  guilty. 

It  is  a  rule  apparently  without  exception,  that  issues  of  law  are  ever 
determined  by  the  judges,  and  only  issues  of  fact  go  to  the  jury. 
1  Inst  71,  C. 

It  is  not  claimed,  that,  upon  a  plea  of  not  guilty,  the  jury  are  the 
judges  of  the  admissibility  of  evidence.     But  if  they  are  the  judges 
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of  the  law,  to  be  consistent,  they  should  be.  No  question  of  law,  in 
such  case,  is  on  the  record  ;  and  whether  a  given  state  of  facts  is 
admissible  in  evidence  depends  upon  what  shall  be  held  necessary, 
in  law,  to  make  out  the  crime.  The  result,  then,  of  the  doctrine 
claimed  to  exist  in  this  particular  is,  that  the  jury  are  the  ultimate 
judges  of  the  law,  as  to  what  4acts  must  be  proved,  to  make  out  the 
crime,  and  the  judges  decide  what  facts  shall  go  to  the  jury.  The 
only  standard,  which  the  court  can  have  in  relation  to  the  admissi- 
bility of  evidence,  is,  to  determine  in  their  own  minds  what  is  neces- 
sary to  constitute  the  offence ;  and,  upon  the  theory  now  adopted, 
the  jury  have  the  right  to  overrule  them. 

It  is  admitted,  the  jury  may  return  a  special  verdict,  and  thereby 
refer  all  questions  of  law  to  the  court.  It  was  once  doubted,  wheth- 
er, upon  common  law  principles,  the  jury  were  not  bound,  if  re- 
quired, to  return  a  general  verdict ;  but  the  contrary  is  well  settled ; 
and  the  rule  now  holds  without  exception,  both  in  civil  and  criminal 
cases,  that  the  jury  may,  if  they  choose,  return  a  special  verdict.  2 
Co.  Inst  422,  425.  Bowman's  case,  9  Co.  11  b,  and  12.  1  Co. 
Inst  227  b.  Staun.  P.  C.  165.  a.  2  Ld.  Raym.  1494.  Hargrave's 
Notes  to  Co.  Litt  155  b,  n.  276. 

We  think  this  is  conclusive,  to  show  that  the  jury  are  not  con- 
stitutionally the  judges  of  the  law  upon  a  plea  of  not  guilty,  any  more 
than  upon  a  demurrer.  If  they  are,  the  accused  must  have  the  right 
to  demand,  that  the  jury  should  decide  the  law,  and  if  not,  he  is  de- 
prived of  a  constitutional  right.  This  cannot  well  be  said  to  be  a 
qualification  of  the  right,  which  the  accused  may  have,  to  call  upon 
the  jury  to  pass  on  the  law.  It  is  in  effect  an  abrogation  of  the 
right;  for  how  can  that  be  called  a  right,  which  may  at  any  time  be 
denied  by  the  very  board,  to  whom  the  law  has  committed  the  se- 
curity of  this  right,  if  it  be  one.  If  the  defendant  has  the  right  to 
an  acquittal,  unless  there  is  a  concurrence  of  opinion  both  in  the 
court  and  jury,  that  the  law  is  against  him,  it  is  a  sacred  right ; 
and  it  would  be  absurd  to  hold,  that  the  jury  could  defeat  him  of 
this  right  by  returning  a  special  verdict,  in  their  discretion. 

If  the  jury,  after  finding  the  facts  specially,  also  find  their  conclu- 
sion of  the  law  from  the  facts  found  by  them,  this  is  not  binding  upon 
the  judges ;  but  they  have  the  right  to  declare  the  law,  as  they  con- 
ceive it  to  be,  and  thus  control  the  verdict.     1  Hale's  P.  C.  471. 
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2  Hale's  P.  C.  302.  Staun.  P.  C.  165  a.  4  Co.  42  b.  Plowd. 
114  a,b.  This  is  also  at  war  with  the  opinion,  that  the  defendant 
has  the  right  to  be  acquitted,  unless  both  court  and  jury  concur  in 
opinion  in  matter  of  law  against  the  accused.  When  the  facts  are 
settled,  the  jury  cannot  control  the  verdict. 

Though  a  jury  can  acquit  upon  a«plea  of  not  guilty,  against  the 
charge  of  the  court,  from  the  form  of  the  proceeding,  yet  does  it  fol- 
low, that  they  ought  so  to  do  ?  They  may  return  a  verdict  of  not 
guilty,  in  a  civil  suit,  against  the  charge  of  the  court ;  but  no  one 
supposes  they  ought  to  do  it ;  and  if  they  do,  the  court  will  grant  a 
new  trial.  So  if  they  convict  in  a  criminal  case,  against  the  charge 
of  the  court,  the  same  result  will  follow ;  but  if  they  acquit,  it  is 
final ;  and  from  this  it  is  supposed  to  follow,  that  the  jury  are  right- 
fully the  judges  of  the  law  in  a  criminal  case, — though  the  advocates 
of  this  doctrine  are  constrained  to  admit,  that  it  is  for  the  simple 
purpose  of  an  acquittal.  I  apprehend,  that  the  conclusion  is  alto- 
gether  illogical.  It  is  a  maxim  of  the  common  law,,  as  old  as  the 
common  law  itself,  that  "  nemo  bis  punitur,  out  vexatur,  pro  eodem 
delicto ;"  and  this  maxim  has,  in  effect,  been  incorporated  into  the 
constitution  of  the  United  States,  which  provides,  that  no  man  "shall 
be  put  twice  in  jeopardy  for  the  same  offence."  A  liberal  construc- 
tion, as  it  should  have  been,  has  always  been  given  to  these  provis- 
ions, in  favor  of  the  accused  ;  and  if  the  verdict  be  rendered  upon 
such  a  proceeding,  that,  upon  a  conviction,  the  court  might  have 
legally  passed  sentence,  upon  an  acquittal,  in  such  a  case,  there  can 
be  no  second  trial,  though  the  jury  acquitted  against  the  charge  of 
the  court,  or  through  a  misdirection  of  the  judge.  To  grant  a  new 
trial,  in  such  a  case,  would  be  but  to  give  the  accused  an  opportun- 
ity to  use  his  former  acquittal  as  a  defence,  and  would  be  a  useless 
and  nugatory  act  in  the  court,  which  they  will  never  do.  This,  I 
conceive,  is  the  true  reason,  why  the  law  has  been  settled,  that  no 
new  trial  can  be  had  after  an  acquittal,  though  it  is  otherwise  upon 
conviction  ;  and  the  same  reason  has  led  the  legislatures,  who  have 
passed  laws  providing  for  bills  of  exceptions  on  criminal  trials,  to 
confine  this  right  to  the  defendant,  upon  a  conviction.  If  acquit- 
ted, he  would  not  need  his  exceptions ;  and  if  the  case  were  opened 
upon  exceptions  by  the  government,  the  defendant  could  avail  him- 
self of  the  provision  in  the  constitution,  which  has  been  referred  to, 
and  which  is  the  supreme  law  of  the  land. 
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Though  a  writ  of  error  is  regarded  as  a  writ  of  right,  and  is  so, 
still  it  wiJl  not  lie  for  the  Commonwealth,  in  a  criminal  case,  to  re- 
verse an  acquittal.  People  v.  Dill,  1  Scammon  257.  People  v. 
Royal,  lb.  557.  Commonwealth  v.  Harrison,  2  Virg.  Cases  202. 
State  v.  Reynolds,  4  Hayw.  110,  in  the  Court  of  Appeals  in  Ten* 
nessee.  United  States  v.  More,  3  Crunch  174.  People  v.  Coming, 
in  the  Court  of  Appeals  in  New  York,  2  Cow.  9.  Commonwealth 
v.  Camming* ,  3  Cush.  212.  The  reasons,  which  have  led  to  a 
denial  of  a  writ  of  error  in  behalf  of  the  Commonwealth,  upon  an 
acquittal,  are  the  same,  that  would  prevent  the  granting  a  new  trial. 

The  judiciary  of  this  state  is  a  co-ordinate  branch  of  the  govern- 
ment,  and  intrusted  with  the  administration  of  the  law,  and  the 
whole  law,  both  civil  and  criminal :  and  shall  it  be  said,  that,  under 
our  constitution,  the  duties  of  a  jury  are  in  certain  cases  judicial, 
and  that  a  jury  of  twelve  men,  who  are  selected  without  any  regard 
to  their  knowledge  of  the  law,  and,  indeed,  upon  the  supposition 
that  they  are  not  and  cannot  be  acquainted  with  its  principles,  be- 
come, when  empanelled  to  try  a  criminal  case,  a  co-ordinate  branch 
of  the  government  ?  Yet  if  they  are  the  paramount  judges  of  the 
law,  this  must  follow,  and  all  the  different  juries,  who  may  be  brought 
together  throughout  the  state,  for  the  time  being,  become  a  parcel  of 
one  of  the  co-ordinate  branches  of  the  government  Can  a  doctrine, 
which  leads  to  such  consequences,  prevail  in  the  United  States? 
And  should  it?— especially  in  this  state,  where  our  judges  are  elected 
annually  by  the  immediate  representatives  of  the  people,  also  elected 
annually  ?  And  can  such  a  doctrine  be  wholesome,  and  is  it  neces- 
sary for  the  individual  security  of  the  citizen  ?  Is  not  its  legitimate 
tendency  only  to  enable  the  accused  to  obtain  an  acquittal  against 
law,  through  the  caprice  of  a  jury,  or  through  their  ignorance  upon 
a  subject,  upon  which  they  are  not  supposed  to  have  and  are  not 
bound  to  have  information?  Though  it  may  be  true,  that  a  jury 
would  ordinarily  follow  the  advice  of  the  judge,  and  treat  it,  practi- 
cally, as  binding  as  a  direction  would  be  upon  them,  yet  the  danger 
would  be  in  exciting  trials,  and  where  the  law,  which  the  govern- 
ment were  attempting  to  enforce,  was  deemed  unpopular.  A  jeal- 
ousy of  leaving  the  law  to  the  court,  in  criminal  trials,  as  in  other 
cases,  is,  in  the  present  state  of  things,  the  iperest  declamation. 
xxiii.        10 
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Oar  judges  are  dependent  upon  the  people,  and  the  very  tendency 
of  an  elective  judiciary  is  towards  the  popularity  of  the  day. 

One  of  the  leading  arguments  of  Lord  Erskine,  to  establish  the 
point,  that  juries  are  the  judges  of  the  law  in.  a  criminal  case,  was  to 
attempt  to  show,  that  by  the  ancient  common  law  the  jury  not  only 
had  the  right,  but  that  they  were  bound  to  exercise  it,  in  deciding 
the  law,  when  it  came  before  them  upon  the  general  issue,  in  a  civil 
case,— and  from  that  infer,  that  they  must  have  had  the  right  upon 
a  criminal  trial.  See  his  argument  before  the  King's  Bench,  in  the 
case  of  the  Dean  of  St.  Asaph,  1  Ersk.  Sp.  165. 

The  statute  of  Westm.  2,  c.  30,  passed  as  early  as  1285,  is  made 
the  basis  of  the  argument  of  those,  who  claim,  that  juries  were  origi- 
nally judges  of  the  law  in  civil  cases.  Lord  Erskine  took  the  posi- 
tion, that  from  the  words  of  the  statute  the  right  of  the  jury  to  de- 
cide the  law,  upon  the  general  issue,  was  vested  in  them  by  the 
constitution ;  but  he  wholly  failed  to  satisfy  the  court,  that  this  was 
ever  the  law. 

The  statute  enacts,  that  "  the  justices  assigned  to  take  assizes 
•hall  not  compel  the  jurors  to  say  precisely,  whether  it  be  disseisin, 
or  not,  so  that  they  do  show  the  truth  of  the  fact,  and  require  the 
aid  of  the  justices ;  but  if  they  of  their  own  accord  are  willing  to  say, 
that  it  is  disseisin,  or  not,  their  verdict  shall  be  admitted,  at  their 
own  peril"  This  statute  was  doubtless  passed  to  secure  to  juries 
the  right,  in  case  of  assize,  where  a  special  issue  was  joined  on  some 
collateral  matter,  to  return  a  special  verdict,  referring  the  law  to  the 
court,  the  same  as  if  the  issue  were  general. 

Coke,  in  his  Commentaries  upon  Littleton,  sec.  966,  speaking  of 
an  assize,  says,  that  a  special  verdict  may  be  given  in  any  action, 
and  upon  any  issue,  be  the  issue  general,  or  special,  although  there 
be  some  contrary  opinions  in  the  books ;  yet,  he  says,  the  law  is  now 
settled  on  this  point  He  cites  several  cases  from  the  Year  Books, 
and  also  the  statute  Westm.  2,  chap.  30.  This  statute  is  generally 
considered  as  declaratory  of  the  common  law,  and  in  affirmance  of 
it  In  section  367  Littleton  remarks,  "  And  as  it  is  said  of  a  ver- 
dict at  large,  (a  special  verdict,)  in  an  assize,  &c,,  so  it  is  of  a  writ 
of  entry,  founded  upon  a  disseisin,  and  in  all  other  actions,  where 
the  justices  will  take  the  verdict  at  large ;  the  manner  of  the  whole 
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entry  is  put  in  issue."  And  in  section  368  Littleton  adds,  the  jury 
may,  in  such  case,  where  they  may  give  their  verdict  at  large,  re- 
tain a  verdict  generally,  if  they  will,  &c.  Coke  adds,  although  the 
jury  may  take  upon  themselves  the  knowledge  of  the  law,  and  re- 
turn a  general  verdict,  yet  it  is  dangerous  far  them  so  to  do,  as  they 
run  into  the  danger  of  attaint,  if  they  mistake  the  law.  But  if  they 
were  constitutionally  the  judges  of  the  law  in  civil  cases,  why  should 
they  be  in  danger  of  an  attaint  ?  The  implication  of  the  conclud- 
ing clause  of  the  statute  is  a  strong  argument,  that  the  jury  were 
not  to  decide  the  law.  If,  upon  their  own  accord,  "  the  jury  are 
willing  to  say,  that  it  is  disseisin,  or  not,  their  verdict  shall  be  ad- 
mitted, at  their  own  peril"  If  the  statute  gave  the  right  to  the  jury, 
or  affirmed  a  right  of  the  common  law,  to  decide  the  law  in  such  a 
case,  what  peril  could  they  incur  by  exercising  the  right  ?  The 
statute  implies,  that  if  the  jury  will  undertake  to  decide  the  law,  they 
will  incur  such  penalty,  as  they  may  be  subjected  to,  for  exceeding 
their  jurisdiction. 

I  think  Glanville,  lib.  13,  c.  20,  21,  is  a  strong  authority,  to 
show,  that  the  jury  have  no  right  to  decide  the  law  upon  the  general 
issue  involving  both  law  and  fact,  notwithstanding  it  has  sometimes 
been  attempted  to  explain  it  away.  Glanville  says,  that  the  assize 
could  not  decide  upon  the  law  connected  with  disseisin ;  and  that, 
if  the  demandant  object  to  put  himself  upon  the  grand  assize,  he 
must  show  some  cause,  why  the  assize  should  not  proceed ;  and,  if 
the  objection  be  admitted,  the  assize  itself  shall  thereby  cease,  so 
that  the  matter  shall  be  verbally  pleaded  and  determined  in  court, 
because  it  is  then  a  question  of  law,  Spc.  If  a  sufficient  reason  be 
shown,  the  assize  shall  not  proceed ;  and  Glanville  says,  that  an 
assize  cannot  decide  upon  the  law  connected  with  disseisin ;  conse- 
quently the  assize  shall  for  such  cause  cease. 

In  Townshend's  Case,  Plowd.  Ill,  114,  the  jury  undertook  to 
decide  a  question  of  law  as  to  a  remitter,  and  the  court  set  aside 
their  finding,  as  being  against  law.  Though  in  this  case  the  jury 
found  the  facts  at  large,  yet  if,  in  such  case,  they  insist  upon  finding 
the  law  also,  why  may  they  not  do  it,  if  they  are  judges  of  the  law  ? 
Why  should  the  court  set  aside  their  conclusion  t  The  true  reason, 
as  I  think,  is,  that  jurors  are  to  try  the  facts,  and  the  judges  to  de- 
cide the  law  arising  from  them,  for  ex  facto  jus  oritur,  and  not  be- 
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cause  they  find  the  facts  at  large,  though  this  may  enable  the  court 
to  decide  the  law  of  the  case. 

In  pleading,  matter  of  law  can  never  be  traversed.  If  it  could,  it 
is  said,  "  it  would  be  to  make  twelve  illiterate  men  try  a  matter  of 
law,  of  which  they  have  no  knowledge."  And  it  is  added,  "  at  the 
beginning  of  our  law  it  was  ordained,  that  matters  of  fact  should  be 
tried  by  twelve  men  of  the  country,  where  the  matter  arises,  and 
matters  of  law  by  twelve  judges  of  the  law ;  and  that  it  was  not  the 
office  of  the  jury  to  try  matters  of  law,  but  only  matters  of  fact." 
Wtllion  v.  Berkley,  Plowd.  223,  231 ;  also  Grendon  v.  Bishop  of 
Lincoln,  Plowd.  493,  496.  Buller,  J.,  in  his  charge  to  the  jury  in 
the  case  of  the  Dean  of  St.  Asaph,  emphatically  denies,  that  in  civil 
cases  the  jurors  were  ever  judges  of  the  law  in  England ;  and  I  am 
not  aware,  that  it  has  been  ever  claimed  in  this  state,  that  in  civil 
cases  the  jury  were  the  judges  of  the  law ;  though  doubtless  at  an 
early  day  cases  were  submitted  to  a  jury,  without  much  separation 
of  law  and  fact  by  the  court.  The  argument,  then,  that  the  jury  be- 
ing judges  of  the  law  in  civil  cases,  and  from  that  inferring,  that, 
upon  a  principle  of  equality,  they  must  have  the  same  right  in  a 
criminal  case,  must,  especially  in  this  state,  fall  to  the  ground. 

Though  the  fact,  that  a  verdict  of  acquittal  is  final,  makes  an  im- 
portant distinction  between  criminal  and  civil  cases,  yet  it  is  illogi- 
cal to  infer  from  this,  that  the  jury  are  the  judges  of  the  law  in  crim- 
inal cases.  A  reason  for  the  distinction  is  to  be  found  in  the  prin- 
ciple, that  no  man  can  be  put  in  jeopardy  twice  for  the  same  of- 
fence. 

Blackstone,  4th  vol.,  361,  has  been  relied  upon  to  sustain  the 
opinion  of  the  court.  He  says,  the  jury  may  return  a  general  or 
special  verdict, — that  is,  where  they  doubt  the  matter  of  the  law, 
they  may  leave  it  to  the  determination  of  the  court,  though  they  have 
an  unquestionable  right  of  determining  upon  all  the  circumstances  and 
finding  a  general  verdict,  if  they  think  proper  so  to  hazard  a  breach  of 
their  oaths;  and  if  their  verdict  be  notoriously  wrong,  they  may  be  pun* 
ished,  and  the  verdict  set  aside,  at  the  suit  of  the  King.  This  does  not 
look  as  if  Judge  Blackstone  supposed  the  jury  constitutionally  the 
judges  of  the  law  in  criminal  cases  upon  a  plea  of  not  guilty ;  though 
he  evidently,  when  he  speaks  of  the  unquestionable  right  of  the  jury, 
confounds  it  with  power ;  and  it  is,  I  think,  confounding  the  power 
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with  the  right,  that  has  occasioned  so  much  difficulty  on  this  question. 
I  am  ready  to  concede,  that,  if  the  constitution  and  the  laws  of  Eng- 
land make  jurors  the  ultimate  judges  of  the  law  in  criminal  cases, 
then  a  power  to  decide  the  law  may  be  equivalent  to  a  right ;  but 
this  is  taking  for  granted  the  very  thing  in  dispute.  If  they  have  the 
power  to  acquit  against  the  charge  of  the  court,  and  such  acquittal 
w  final  only  because  the  accused  cannot  be  put  twice  in  jeopardy  for 
the  same  offence ;  then  the  power  of  the  jury  to  decide  the  law 
against  the  charge  of  the  court  may,  as  was  remarked  by  Judge 
Story  in  the  case  in  2  Sumn.,  be  said  to  be  a  physical  power,  and 
is  not  equivalent  to  right 

It  is  a  fundamental  maxim  of  the  law,  that,  "ad  questionemfacti  non 
respondent  judices,  ad  questionem  legis  non  respondent  juratores." 
All  fundamental  maxims  are  so  plain  and  intuitive,  as  to  be  under- 
stood  by  all ;  and  the  usual  course,  when  the  object  is  to  go  astray 
from  them,  is  first  to  avoid  them,  and  then  attempt  to  prevent  them. 
To  get  rid  of  the  force  of  this  maxim,  it  has  been  claimed,  that  it  is 
to  be  confined  to  questions  arising  on  the  record.  I  am  not  aware, 
that  it  has  been  seriously  claimed,  that  the  court  ever  answer  to 
matters  of  fact ;  and  if  the  jury  are  the  only  judges  of  the  fact,  is  it 
not  equally  within  the  spirit  of  the  maxim.,  that  the  court  are  the 
only  judges  of  the  law.  The  maxim  is  general  in  its  terms ;  and  to 
confine  the  first  part  of  it  to  questions  of  law,  where  the  law  and 
fact  can  be  separated  on  the  record,  looks  to  me  like  a  perversion  of 
the  language  of  the  maxim.  Certainly  it  is  not  so  confined  in  civil 
cases.  The  fact,  that  the  court  have  a  common  law  power  to  grant 
a  new  trial  on  the  ground  that  they  may  apprehend  the  jury  have 
mistaken  the  fact,  is  no  violation  of  the  language  of  the  maxim. 
The  court  do  not  settle  any  fact,  but  simply  open  the  case,  that  the 
facts  may  be  passed  upon  by  another  jury. 

The  opinion  of  Vaughn,  Ch.  J.,  in  BushelVs  case,  Vaughn  149, 
150,  has  been  relied  upon,  as  an  authority  for  the  limitation  of  this 
maxim, — but  he  says,  "  literally  taken,  it  is  true ;  for  if  it  be  de- 
manded, what  is  the  fact?  the  judge  cannot  answer ;  if  it  be  asked, 
what  is  the  law  in  the  case  ?  the  jury  cannot  answer."  It  is  true, 
Vaughn  says,  upon  all  general  issues  the  jury  resolve  both  law 
and  fact  complicately,  and  not  the  fact  by  itself.  But  I  apprehend 
his  meaning  is,  that  in  such  case  they  may  resolve  the  law  as  arising 
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out  of  the  facto  found  by  them  under  the  direction  of  the  court  The 
judge  cannot,  he  says,  tell  the  jury,  that,  upon  such  evidence,  the 
law  is  for  the  plaintiff,  or  for  the  defendant;  for  this  would  be  to  re- 
solve both  law  and  fact;  but  he  says,  p.  144,  if  the  judge  shall,  be- 
fore the  jury  give  in  their  verdict,  ask  them  how  they  find  such  a 
particular  thing  propounded  to  them  by  him,  and  they  answer,  they 
find  the  fact  so  and  so,  and  the  judge  shall  then  tell  them,  the  law  is 
then  for  the  plaintiff,  and  you  are  accordingly  to  find  for  him,  yet  if 
they  find  for  the  defendant,  this  may  be  thought  to  be  a  finding  in 
matter  of  law  against  the  direction  of  the  court,  and  so  vice  versa. 
But  Ch.  J.  Vaughn  recommends  the  giving  the  instructions  to  the 
jury  hypothetical^,  and  not  positively, — "  that  is,  if  the  jury  find  the 
fact  thus,  then  you  find  for  the  plaintiff;  but  if  you  find  the  fact 
thus,  then  it  in  for  the  defendant."  It  seems,  then,  that  the  mode  of 
separating  the  law  from  the  fact  on  a  jury  trial  by  means  of  a  hypo- 
thetical charge  was  known  at  least  as  early  as  the  22  Charles  II ; 
and  the  distinction  of  law  and  fact,  in  such  case,  may  well  be  main- 
tained by  the  integrity  and  intelligence  of  the  jury. 

Though  it  be  granted,  that  a  jury  are  exempt,  in  a  criminal  case, 
from  all  questions  as  to  the  propriety  of  their  verdict,  yet  it  does  not 
follow  from  this,  that  they  are  the  legitimate  judges  of  the  law.  The 
proposition,  that  the  power  conclusively  proves  the  right,  if  there  is 
no  legal  accountability,  proves  quite  too  much.  If  it  were  true,  the 
jury  might  rightfully  acquit  the  defendant  in  all  cases,  without  re- 
gard to  the  law,  or  the  evidence ;  for  no  one  can  question  their  pow- 
er to  do  so ;  and  their  exemption  from  all  accountability  for  so  do- 
ing, especially  in  this  state,  is  equally  clear.  The  power  of  the  jury 
to  acquit,  against  the  charge  of  the  court,  arises  out  of  the  fact,  that 
there  exists  no  power  or  right  to  put  the  accused  again  on  trial  for 
the  same  offence ;  and  consequently  the  power  does  not  prove  the 
right  a  legal  one,  though  the  finding  of  the  jury  be  final. 

There  are  several  instances,  where  jurors,  acquitting  notorious  of- 
fenders, against  clear  and  manifest  evidence,  and  contrary  to  the  di- 
rection of  the  court,  have  been  punished  in  the  Star  Chamber,  and 
have,  also,  in  the  King's  Bench,  and  in  courts  of  oyer  and  terminer 
and  gaol  delivery,  been  fined  and  imprisoned;  and  though  Lord 
Hale,  2  Hale's  P.  C.  313,  says,  the  long  use  of  fining  jurors  in  the 
King's  Bench,  in  criminal  cases,  may  give  possibly  a  jurisdiction  to 
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fine  in  these  cases,  yet  that  it  cannot  be  extended  to  inferior  juris- 
dictions ;  but  I  apprehend,  it  is  settled  law,  that  no  one  is  liable  to  a 
prosecution  for  any  verdict  he  may  give  in  a  criminal  matter ;  and 
the  reason  would  seem  to  be,  that  the  safety  of  the  innocent  and  the 
punishment  of  the  guilty  are  so  dependent  upon  an  upright  and  fair 
course  of  proceeding  by  a  jury,  that  it  is  of  the  utmost  consequence, 
that  they  should  be  as  little  biassed  as  possible,  for  any  cause  what* 
ever ;  and  therefore,  lest  they  should  be  influenced  by  the  fear  of 
being  harassed  by  a  vexatious  suit  for  acting  according  to  their  own 
consciences,  the  law  will  not  leave  any  possibility  for  a  prosecution 
of  this  kind.  1  Hawk.  P.  C,  Chap.  72,  Sec.  5.  Croenvelt  v.  Bur* 
well,  Ld.  Raym.  409.  The  fining  and  imprisoning  of  jurors  has 
been  frequently  declared,  in  parliament,  an  illegal  and  arbitrary  in- 
novation ;  and  of  dangerous  tendency  to  the  government,  and  the 
lives  and  liberties  of  the  subject, — but  not  because  the  jury  are  of  right 
the  judges  of  the  law  in  criminal  cases.  The  true  reason  is  the  one 
previously  assigned.  2  Keble  160.  BushelVs  case,  Vaugh.  135. 
6  Har.  St.  Tr.  969. 

I  readily  admit,  that  much  may  be  and  has  been  said  on  the  oth- 
er side  of  the  question,  both  in  England  and  in  this  country ;  but  I 
claim  that  the  ground  taken,  will,  on  mature  consideration,  be  found 
fallacious.  Lord  Erskine,  who  may  be  said  to  have  exhausted  the 
subject  in  his  celebrated  argument  in  the  case  of  the  Dean  of  St 
Asaph,  failed  to  convince  the  King's  Bench,  that  the  jury  were  the 
1  judges  of  the  law  in  criminal  cases ;  and  the  libel  act  of  George  II 
did  not,  as  I  think,  make  the  jurors  the  judges  of  the  law,  even  in 
libel  prosecutions, — and  much  less  does  it  recognize  the  doctrine, 
that  they  were  in  other  criminal  cases. 

It  may  be  said  of  the  case  of  the  State  v.  Wilkinson,  2  Vt  460, 
that  the  question  was  only  incidentally  before  the  supreme  court, 
and  it  was  not  involved  in  the  decision  then  made.  It  is  true,  the 
chief  justice,  for  whom  I  entertain  the  most  profound  respect,  does 
say,  "  there  is  no  doubt,  that,  in  criminal  cases,  the  jury  are  the 
judges  of  the  law  as  well  as  the  fact."  But  it  is  now  conceded,  in 
this  case,  that  they  are  judges  of  the  law  only  for  an  acquittal;  and 
I  apprehend  that  Ch.  J.  Prentiss,  upon  mature  examination,  would 
as  readily  repudiate  this  whole  doctrine,  that  jurors  decide  the  law 
in  criminal  cases,  as  has  been  done  by  the  Massachusetts  court, 
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when  brought  to  a  full  consideration  of  the  question.  The  case  of 
State  v.  Snow,  6  Shep.  436,  was  evidently  decided  with  very  little 
personal  examination  of  the  subject  on  the  part  of  the  court ;  and 
the  cases  to  be  found  in  Wheeler's  Criminal  Recorder  can  hardly 
be  regarded  as  of  any  authority,  even  in  the  state  of  New  York. 
The  case  of  State  v.  Alien,  1  M'Cord's  (South  Carolina)  Rep.  525, 
has  been  sometimes  referred  to  on  this  question,  but  that  case  simply 
decides,  that  in  that  state  the  intention  with  which  a  publication  is 
made,  as  well  as  the  fact  of  publication  and  the  truth  of  the  inuen- 
does,  are  involved  in  the  general  issue ;  and  the  whole  case,  law  and 
fact,  is  resolved  by  a  general  verdict.  This  simply  puts  libel  cases 
on  the  same  ground  as  other  criminal  trials.  The  law  is  not  put  in 
issue  to  the  jury,  but  it  is  resolved,  by  means  of  a  general  verdict 
under  the  issue ;  and  if  it  should  be  asked,  how  ?  my  answer  is,  un- 
der the  direction  of  the  court 

The  discussions,  that  have,  at  different  times,  taken  place  in  libel 
prosecutions,  are  calculated  to  mislead  on  the  question  now  before 
us,  without  a  careful  attention  to  the  points  in  controversy.  It  was 
always  conceded,  that  the  fact  of  publication  and  the  meaning  were 
purely  matter  of  fact,  and  exclusively  for  the  jury;  but  when  we 
come  to  the  question  of  the  tendency  of  the  publication,  and  the  in- 
tention of  the  publisher,  a  remarkable  doubt  has  prevailed,  whether 
they  were  purely  questions  of  law,  and  to  be  abstracted  from  the 
jury  on  the  trial,  or  whether  they  were  mixed  questions  of  law  and 
fact,  and  to  be  submitted  to  the  jury,  with  proper  directions  from 
the  court,  like  any  other  mixed  questions  of  law  and  fact.  The 
essence  of  a  libel  consists  in  its  tendency  to  produce  mischief;  and 
it  has  been  insisted,  that  the  intrinsic  illegality  of  the  publication  is 
not  a  mere  question  of  law,  since  it  consists  in  its  tendency ;  nor  is 
it  claimed  to  be  a  mere  question  of  fact,  but  it  has  been  sometimes 
treated  as  an  ambiguous  question  in  its  nature,  depending,  for  its 
solution,  upon  a  sound  judgment  and  discretion,  applied  to  the 
alleged  libel,  and  the  state  and  circumstances  of  society,  and  not 
purely  on  a  profound  knowledge  of  the  law  on  the  one  hand,  or  the 
aid  of  evidence  on  the  other. 

Treating,  then,  the  tendency,  and  the  intention,  as  a  mixed  ques- 
tion of  law  and  fact,  the  cases,  where  the  intention  and  tendency 
have  been  submitted  to  the  jury,  under  proper  instructions,  to  pass 
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upon,  have  no  influence  upon  the  question  at  bar ;  and  Thompson's 
Case,  3  St  Tr.  37,  the  case  of  the  Seven  Bishops,  4  St  Tr.,  and 
possibly  Tutchin's  Case,  may  all  be  claimed  to  be  of  that  description, 
and  doubtless  there  may  be  others,  where  the  same  thing  has  been 
done. 

This  is  precisely  what  must  be  done  in  civil  actions,  where  there 
is  a  mixed  question  of  law  and  fact,  and  it  is  precisely  what  has  been 
done  in  civil  actions  for  a  libel.  See  Fairman  v.  Ives,  5  B.  &  Aid. 
642.     BayUs  v.  Lawrence,  11  Ad.  &  E.  920. 

Considering,  then,  as  I  do,  that  the  doctrine,  now  established  by 
this  court,  is  opposed  to  the  current  of  adjudged  cases  in  England 
and  in  this  country,  and  to  constitutional  principles,  and  in  violation 
of  the  harmony  of  the  legal  system,  and  unfit  in  the  nature  of  things, 
and  in  no  way  necessary  for  the  preservation  of  the  liberty  of  the 
citizen  and  the  protection  of  innocence  and  the  wholesome  adminis- 
tration of  criminal  justice,  and  especially  unnecessary  in  a  govern- 
ment, where  there  is  an  elective  judiciary,  like  the  one  in  this  state, 
the  tendency  of  which  is  towards  popular  feeling,  I  have  not  been 
able  to  bring  my  mind  to  concur  with  my  brethren. 

I  should  therefore  hold,  that  the  defendant  should  take  nothing  by 
his  exceptions,  whatever  view  we  take  of  the  case. 
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How.  LUKE  P.  POLAND,      > 


William  V.  Hutchins  and  Ezra  Hazeltine  v.  Walter  Gil- 
christ, Archibald  Gilchrist,  Lloyd  Kimball,  Alexander 
Johnson  and  William  R.  Monteith. 

Sale.     Change  of  possession.     Notice  to  bailee. 

A.  executed  to  the  plaintiffs,  his  creditors,  a  bill  ef  sale  of  certain  pine  logs, 
which  be  had  previously  deposited  upon  the  land  of  C,  near  the  bank  of  Con- 
necticut river,  by  C.'s  consent,  a  portion  of  which  were  then  so  situated,  as  to 
render  it  somewhat  difficult  to  remove  them  ;  and  by  the  terms  of  the  contract 
the  plaintiffs  were  to  take  possession  of  the  property  and  make  sale  of  it  in  such 
-.manner  as  they  deemed  best,  and  apply  the  avails  as  therein  specified.  And  it 
was  held,  that,  as  between  the  parties,  the  bill  of  sale  was  an  executed 
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contact,  and  phioed  the  property  at  the  disposal  of  the  plaintiffs,  and  gave 
them  not  only  the  title,  bat  a  constructive  possession,  with  power  to  redoce  it  to 
an  actual  possession  at  their  own  plessore. 

And  it  was  also  held,  that  C.  did  not,  under  such  circumstances,  become  the 
bailee  of  A. ;  and  that,  A.  not  having  at  the  time  of  the  sale  the  actual  posses- 
sion and  beneficial  use  of  the  property,  bat  a  constructive  possession  merely, 
flowing  from  his  general  right  of  property,  this  possession  followed  the  right 
of  properly  under  the  bill  of  sale  to  the  plaintiffs,  accompanied  with  a  right  of 
entry  to  take  away  tba  logs,  and  that  the  sale  was  therefore  operative,  as  against 
the  creditors  of  A.,  without  any  actual  change,  by  the  plaintiffs,  in  the  local  sit- 
uation of  the  logs,  or  any  change  of  the  marks  upon  them,  and  without  any  no- 
tice to  C.  of  the  sale.    Poland,  J.,  dissenting. 

It  is  only  when  the  vendor  exercises  some  control  or  acts  of  ownership  over  the 
property,  after  the  sale,  or  has  some  beneficial  ose  or  possession  of  it,  or  the 
property  is  so  situated,  as  to  make  him  the  apparent  owner  of  it,  that  the  court  ( 
will  pronounce  the  sale  a  fraud  per  te. 

Trespass  for  taking  a  quantity  pine  logs.  Plea,  the  general  is- 
sue, with  notice  of  special  matter  of  defence,  and  trial  by  jury,  De- 
cember Term,  1848, — Poland,  J.,  presiding. 

On  trial  the  plaintiffs,  to  prove  their  title  to  the  logs  in  question, 
gave  in  evidence  a  bill  of  sale  from  Sullivan  G.  Hutchins  to  them- 
selves, dated  January  10,  1848,  which  was  signed  by  each  of  the 
parties  to  it,  and  was  in  these  words : — 

"  This  certifies,  that  the  undersigned  Sullivan  G.  Hutchins  has, 
1  fur  value  received,  sold  to  Wm.  V.  Hutchins  and  Ezra  Hazeltine, 
'  undersigned,  all  the  starch  in  Barnet,  Vt.,  which  said  Sullivan  G. 

*  owns,  or  in  which  he  has  any  interest : — also,  all  the  lumber  and 
'  logs  and  timber,  manufactured  and  unmanufactured,  belonging  to 
'  said  Sullivan,  or  in  which  he  has  any  interest,  in,  about  and  near 
'the  Nulhegan  river,  in  or  near  the  town  of  Brunswick,  Vt,  or  else- 

*  where, — meaning  all  that  is  in  or  near  said  Nulhegan  river,  be- 
'  tween  its  mouth  and  source, — and  also  all  the  logs,  lumber  and  tim- 
'  ber,  of  any  description,  manufactured  or  unmanufactured,  which 
'  belongs  to  said  Sullivan,  or  in  which  he  has  any  interest,  in  the 
1  state  of  Vermont,  including  all  that  is  in  or  near  the  west  bank  of 
1  Connecticut  river  in  said  state  of  Vermont,  and  elsewhere  in  said 
'  state ;  and  all  the  tools  and  implements,  of  any  kind,  connected 
'  with  the  business  of  lumbering ;  and  all  the  household  furniture, 

*  belonging  to  said  Sulljvan  in  said  state  of  Vermont ; — and  said  Wil- 
'  Ham  V.  and  Ezra  are  and  agree  to  take  possession  and  delivery  of 

*  all  said  property  as  above,  and  are  to  sell  or  otherwise  dispose  of 
1  the  same,  as  to  them  may  seem  best,  and  account  to  said  Sullivan 
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*  G.  for  the  same  on  debts  due  from  him  to  said  William  V.  and 
'  Ezra,  and  where  said  William  V.  and  Ezra  are  in  any  way  holden 
1  or  liable  on  account  or  by  Teason  of  said  Sullivan  G.,  by  having 

•  signed  as  sureties  for  him,  or  otherwise." 

It  was  conceded,  that  the  logs  in  question  were  part  of  the  lumber 
mentioned  in  the  bill  of  sale.  On  trial  the  facts  in  reference  to  the 
logs  appeared  as  follows.  The  logs  were  floated  down  Connecticut 
river,  and  sometime  in  December,  1847,  were  taken  out  of  the  river 
by  the  workmen  of  S.  Q.  Hutchins  and  placed  upon  the  land  of  the 
defendant  Johnson,  near  the  bank  of  the  river,  with  the  consent  and 
permission  of  Johnson,  where  they  continued  until  after  the  bill  of 
sale  was  executed  to  the  plaintiffs,  and  until  after  they  were  attached 
by  the  defendants  as  the  property  of  S.  6.  Hutchins.  At  the  time 
of  the  execution  of  the  bill  of  sale  a  portion  of  the  logs  lay  upon  a 
low  piece  of  ground,  and  were  intermingled  with  lumber  of  other 
persons,  and  with  some  ice,  so  as  to  render  it  in  some  measure 
difficult  to  remove  them.  The  residue  were  upon  higher  ground,  and 
could  have  been  removed  without  any  difficulty.  All  the  lumber 
bore  the  mark  of  S.  G.  Hutchins.  The  defendant  Monteith  had 
been,  previous  to  January  1],  1848,  an  agent  for  S.  G.  Hutchins  in 
the  lumber  business ;  and  early  in  the  morning  of  the  eleventh  of 
January,  1848,  the  agent  and  attorney  of  the  plaintiffs  notified  Mon- 
teith, as  agent  of  S.  G.  Hutchins,  that  S.  G.  Hutchins  had  failed ^ 
and  had  given  the  above  bill  of  sale  to  the  plaintiffs,  and  demanded 
the  lumber  of  him.  The  defendants  were  partners,  under  the  firm  of 
Gilchrist,  Kimball  &  Co.;  and  about  sunrise,  on  the  morning  of  the 
eleventh  of  January,  1848,  they  attached  the  logs  as  the  property  of 
S.  G.  Hutchins,  and  subsequently  caused  them  to  be  sold  upon  their 
execution  against  him.  The  plaintiffs  had  not  taken  any  possession 
of  the  logs,  except  as  above  stated ;  and  Johnson  was  not  notified  of 
the  sale  from  S.  G.  Hutchins  to  the  plaintiffs,  previous  to  the  attach- 
ment of  the  logs  by  the  defendants. 

The  court  instructed  the  jury,  that  the  evidence  in  the  case  did 
not  show  a  sufficient  change  of  possession  from  S.  G.  Hutchins  to 
the  plaintiffs,  so  as  to  render  the  sale  valid  against  the  defendants, 
who  were  creditors  of  S.  G.  Hutchins. 

Verdict  for  defendants.     Exceptions  by  plaintiffs. 
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Peek  Se  Colby  for  plaintiffs. 

We  do  not  controvert  the  principle,  that  the  possession  of  person- 
al property  must  accompany  the  sale ;  but  we  insist,  that  there  are 
exceptions,  and  that  the  peculiar  character  and  situation  of  the  prop- 
erty in  question  should  take  the  case  out  of  the  general  rule. 

1.  The  property  was  of  a  ponderous  character,  and  a  portion  of  it 
was  intermingled  with  timber  owned  by  other  individuals,  and  frozen 
in  the  ice.  A  removal  of  it  would  have  been  attended  with  much  ex- 
pense and  trouble,  without  any  apparent  necessity.  Its  nature  and 
condition  should  exempt  it  from  the  general  rule.  Weeks  v.  Weed, 
2  Aik  64.  Canard  v.  Atlantic  Ins.  Co.,  1  Pet  449.  Htmmtnway 
v.  Wheeler,  14  Pick.  448.  Jewett  v.  Warren,  12  Mass.  300.  Mills 
v.  Camp,  14  Conn.  219.  Randall  v.  Cook,  17  Wend.  54.  Gibson 
v.  Stevens,  8  Howard  384.  2  Ken  500.  Evarts  v.  Butler,  Brayt. 
216.  Ckappel  v.  Marvin,  2  Aik.  79.  Sanborn  v.  Kittredge  et  al., 
20Vt632. 

2.  Notice  to  Monteith  of  the  sale  was  notice  to  Johnson,  in  whose 
possession  the  logs  were,  and  who  was  partner  with  Monteith  and 
defendant  with  him  in  this  suit. 

3.  Neither  a  removal  of  the  logs  nor  notice  to  Johnson  was  ne- 
cessary. Johnson  had  no  control  or  supervision  of  the  property  ; 
his  land  was  made  a  mere  place  of  deposit.  Hutchins  had  the  right 
to  enter  at  any  time  and  remove  the  timber,  and  the  execution  and 
delivery  of  the  bill  of  sale  conferred  upon  the  plaintiffs  the  same 
right  It  was  a  transfer  of  possession,  as  well  as  of  title.  Tansley 
v.  Turner,  2  Bing.  N.  C.  151,  [29  E.  C.  L.  288.] 

4.  The  plaintiffs,  under  the  circumstances  of  the  case,  were  enti- 
tled to  a  reasonable  time  to  remove  the  property,  if  a  removal  were 
necessary.     Jngraham  v.  Wheeler,  6  Conn.  277. 

A.  Underwood  for  defendants.  | 

There  is  no  reason  for  making  this  an  exception  to  the  general  ■ 
rule.  The  property  being  in  the  possession  of  a  third  person,  the 
purchaser  may  as  well  take  possession  of  it  by  giving  notice  to  such 
person,  as  if  it  were  a  cow,  or  a  watch.  There  is  the  same  reason 
for  holding  the  property  liable  to  attachment ;  it  gives  the  same  false 
credit ;  the  attaching  creditor  cannot,  by  inquiry,  find  out  the  real 
owner,  without  such  notice.      There  was  no  change  of  marks. 
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There  was  no  symbolical  or  part  delivery,  as  in  Chappel  v.  Marvin, 
2  Aik.  79.  Fletcher  v.  Howard,  lb.  115.  It  does  not  appear,  that 
the  plaintiffs  were  shown  the  property,  or  that  they  agreed  to  receive 
it  where  it  lay,  as  in  Evarts  r.  Butler,  Brayt.  216.  See,  also,  Car- 
penter v.  Dole,  13  Vt.  580;  Shindler  v.  Houston,  1  Denio  48;  9 
Law  Rep.  185 ;  Long  on  Sales  159;  Stoveld  v.  Hughes,  14  East 
308.  In  the  case  of  Sanborn  v.  Kittredge  et  of.,  20  Vt.  639,  the 
logs  were  not  in  the  possession  of  a  third  person,  in  reality,  but  on 
the  ice  and  the  land  of  strangers.  The  case  of  Merritt  v.  Miller, 
13  Vt  416,  establishes  the  doctrine  contended  for  by  the  defendants. 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J.  This  is  a  contest  between  the  creditors  of  Sullivan 
G.  Hutehins.  The  plaintiffs  claim  title  to  the  logs  in  question  un- 
der a  bill  of  sale,  executed  the  tenth  of  January,  1848,  and  the  de- 
fendants under  an  attachment  made  the  next  morning,  and  a  subse- 
quent sale  on  execution.  No  question  was  raised  in  the  court  below 
in  regard  to  the  bona  fide  character  of  the  bill  of  sale. 

The  court,  as  matter  of  law,  directed  a  verdict  for  the  defendants, 
for  the  want  of  a  sufficient  change  in  the  possession  of  the  logs. 
The  logs  in  question  are  found  to  be  a  part  of  those  specified  in  the 
bill  of  sale.  They  had  been  run  down  the  Connecticut  river,  and 
in  December,'  1847,  Hutehins  had  caused  them  to  be  taken  out  and 
piled  on  the  adjoining  land  of  Johnson,  one  of  the  defendants  in  this 
suit,  where  they  remained  up  to  the  time  of  the  bill  of  sale  and  the 
attachment.  This  was  done  by  the  consent  and  permission  of  John- 
son. We  think,  it  is  clear,  that  the  bill  of  sale  was  an  executed  con- 
tract, as  between  the  parties,  and  placed  the  property  at  the  disposal 
of  the  plaintiffs,  and  gave  them  not  only  the  title,  but  a  constructive 
possession,  with  power  to  reduce  it  to  an  actual  possession,  at  their 
i  own  pleasure.  There  was  nothing  farther  to  be  done,  to  ascertain 
I  the  quantity,  quality,  or  value,  of  the  property ;  and  the  contract  of 
\sale  implies  an  agreement,  that  the  plaintiffs  were  to  receive  the  logs 
an  question,  where  they  then  lay.  By  the  very  terms  of  (he  bill  of  sale, 
the  plaintiffs  were  to  take  possession  of  the  property,  and  make  sale, 
in  such  manner  as  to  them  might  seem  best,  and  apply  the  avails  as 
therein  specified.  As  against  Johnson,  Hutehins  had  the  right  to 
enter  upon  his  lands,  to  take  away  the  logs.    This  results  from  the 
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ftct,  that  they  were  piled  there  bj  his  consent  This  right  passed, 
under  the  bill  of  sale,  from  Hutching  to  the  plaintiffs.  The  logs 
were  then  under  the  immediate  power  and  control  of  the  plaintiffs ; 
and  this  is  of  the  very  essence  of  a  constructive  delivery.  Shdndkr 
v.  Houston,  1  Denio  48. 

But  the  question  is,  shall  the  plaintiff's  title  prevail  over  the  sub- 
sequent attachment  ?  It  is  claimed,  that  the  bill  of  sale  is  a  fraud 
per  se,  for  the  want  of  a  change  in  the  possession,  as  to  the  creditors 
of  Hutchins  ;  and  this  was  the  view  of  the  court  below. 

We  do  not  intend  to  impugn  the  general  doctrine,  that  has  been 
so  long  established  in  this  state,  that  possession  must  accompany 
and  follow  the  sale  of  personal  property,  to  render  it  operative 
against  the  creditors  of  the  vendor.  It  was  well  said  by  Col* 
laker,  J.,  in  Pierce  v.  Chipman,  8  Vt.  337,  that  the  actual  posses- 
sum  and  beneficial  use  of  the  property  by  the  vendor,  after  sale,  is 
inconsistent  with  the  sale,  and  conclusive  evidence  against  it,  so  far 
as  relates  to  creditors ;  and  it  is  said  by  Prentiss,  J.,  in  Barnes 
v.  Brown,  2  Vt.  377,  that  in  all  the  cases,  where  sales,  not  fraudu- 
lent  in  fact,  have  been  adjudged  void  as  against  creditors,  the  vendor 
continued  in  the  use,  or  possession,  of  the  property,  and  the  apparent 
ownership  remained  with  him.  So  far,  the  reason  of  the  rule  re- 
quires us  to  go,  and  no  farther.  What  will  constitute  a  sufficient 
change  in  the  possession  must  be  a  question,  which  will  vary  with 
circumstances ;  and  what  may  have  been  said  by  judges  on  this  sub- 
ject should  be  taken  with  reference  to  the  case  then  before  them,  in 
relation  to  the  character  and  situation  of  the  property  at  the  time  of 
the  sale. 

The  logs  in  question  were  on  the  land  of  Johnson ;  but  he  was 
not  the  depositary  of  them,  or  the  bailee  of  Hutchins ;  and  he  as- 
sumed no  liability  in  relation  to  the  Togs.  His  land  was  simply  made 
the  place  of  deposit,  by  his  consent ;  and  the  logs  at  all  times  re- 
mained at  the  risk  and  subject  to  the  control  of  Hutchins,  with  a 
right  of  entry  to  take  them  away.  The  logs,  then,  at  the  time  of  the 
sale,  were  not  in  the  actual  possession  and  beneficial  use  of  Hutch- 
ins, or  of  bis  bailee ;  but  he  had  a  constructive  possession  simply, 
flowing  from  his  general  right  of  property ;  and  this  possession  fol- 
lowed the  right  of  property  under  the  bill  of  sale  to  the  plaintiffs, 
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accompanied  with  a  right  of  entry  to  take  away  the  logs.  The 
land  of  Johnson,  in  effect,  became  the  warehouse  of  the  purchasers ; 
and  after  Hutchins  had  executed  the  bill  of  sale,  the  logs  cannot  be 
considered  as  remaining  even  in  his  constructive  possession.  Tansley 
v.  Turner  et  a/.,  29  E.  C.  L.  288.  Much  less  had  he  any  beneficial 
use  and  possession  of  the  property,  inconsistent  with  the  bill  of  sale. 

In  Gibson  v.  Stevens,  8  Howard  384,  it  was  held,  that  where  per- 
sonal property,  from  its  character  and  situation  at  the  time  of  the 
sale,  is  incapable  of  an  actual  delivery,  a  delivery  of  a  bill  of  sale,  or 
other  evidence  of  title,  was  sufficient  to  transfer  the  property  and  the 
possession  to  the  vendee,  so  as  to  conclude  a  creditor  of  the  vendor 
from  attaching  it  The  property,  in  that  case,  was  articles  of  com* 
merce,  purchased  in  Indiana,  and  was  lying  at  the  time  in  the  ven- 
dor's warehouse,  in  that  state.  In  the  case  of  Mills  v.  Camp  et  a/., 
14  Conn.  219,  a  quantity  of  iron  ore,  lying  upon  the  land  of  the 
debtor,  was  attached  but  not  removed ;  and  it  was  held,  that  the 
attachment  was  valid  against  the  other  creditors  of  the  debtor,  without 
a  removal.  The  courts  in  that  state  have  adopted  the  same  general 
rule  of  law,  founded,  as  they  say,  upon  principles  of  evidence  and 
policy,  that,  to  render  an  attachment  effective  against  subsequent 
attaching  creditors,  there  must  be  a  substantial  change  of  possession 
and  removal  of  the  property,  as  in  this  state ;  yet  they  treated  that 
case  as  an  exception  to  the  general  rule,  upon  the  ground,  that  the 
ore  could  not  be  removed  without  very  considerable  expense  and 
waste.  So  in  Hemmenway  v.  Wheeler,  14  Pick.  408,  it  was  held, 
that  where  hewn  stone  were  attached,  lying  on  land  belonging  to  the 
commonwealth,  a  removal  was  not  necessary.  The  court  consid- 
ered, that  the  officer  remained  in  the  constructive  possession  of  the 
stone,  saying,  "  that  the  nature  of  the  possession  and  custody,  which 
an  officer  is  bound  to  take  and  keep,  will  depend  upon  the  nature 
and  position  of  the  property  attached.1'  The  officer  had  the  same 
possession,  after  the  attachment,  that  the  debtor  had  before. 

The  case  of  Sanborn  v.  Kittredge  et  a/.,  20  Vt.  639,  is  in  point. 
The  logs,  at  the  time  of  the  sale,  were  in  part  on  the  ice  in  a  certain 
river,  and  a  part  upon  the  lands  of  third  persons ;  and  the  court  held, 
that  the  vendee's  title  was  perfect  to  the  logs,  against  the  creditors 
of  the  vendor,  without  any  removal.     In  that  case,  the  vendor  had 
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but  a  constructive  possession,  and  this  passed  to  the  vendee. 
Though,  the  attaching  creditor  had  notice  of  the  sale,  yet  I  do  not 
deem  that  important  If  the  sale  were  otherwise  a  fraud  in  law,  it 
was  bat  a  notice  of  a  sale  void  as  to  him,  and  it  could  not  have  the 
effect  to  make  it  good.  It  has  often  been  decided  in  this  state,  that 
notice  of  a  sale  per  se  fraudulent  cannot  change  its  character. 

Bat  in  this  bill  of  exceptions  it  appears,  that  Monteith,  one  of  the 
defendants,  had  notice  of  the  bill  of  sale  early  on  the  morning  of  the 
11th,  from  the  plaintiffs,  and  that  the  property  was  demanded  of 
him,  as  being  the  agent  of  Hatchins.  Bat  whether  the  notice 
was  before  the  attachment,  or  after,  does  not  distinctly  appear, — nor 
is  it  material  in  the  view  we  hare  taken. 

The  logs  were  necessarily  of  a  ponderous  character,  and  a  por- 
tion of  them  so  frozen  in  the  ice  as  to  render  it  in  some  measure 
difficult  to  remove  them.  We  think,  then,  it  was  not  necessary,  to 
render  the  bill  of  sale  valid  against  the  creditors  of  Hatchins,  that 
there  should  have  been  a  change  in  the  local  situation  of  the  logs. 
There  may  be  a  change  in  the  possession,  while  the  site  of  the  prop- 
erty remains  the  same.  In  this  case  the  plaintiffs  succeeded  to  just 
such  a  possession,  as  Hutchins  had  before  and  at  the  time  of  the 
bill  of  sale ;  and  after  the  bill  of  sale  Hutchins  exercised  no  control 
or  acts  of  ownership  over  the  logs,  and  had  no  beneficial  use  or  pos- 
session of  them ;  nor  was  there  any  thing  in  the  situation  of  the 
property,  to  make  Hatchins  the  apparent  owner  of  the  logs  still. 
Being  upon  the  land  of  Johnson,  prima  facie  they  were  his  property 
and  in  his  possession.  How,  then,  can  it  be  said,  that  in  this  case, 
possession  did  not  accompany  and  follow  the  sale,  or  that  there  re- 
mained in  Hutchins  any  actual  possession  or  use  of  the  property,  af- 
ter the  sale,  incompatible  with  it  1  And  if  not,  I  know  of  no  rule  of 
law,  that  will  warrant  the  court  to  pronounce  the  sale  a  fraud  per 
se. 

Considering,  then,  the  character  and  the  situation  of  the  logs,  in 
connection  with  the  whole  facts  in  the  case,  we  think  no  farther 
change  in  the  possession  was  required,  to  render  the  sale  operative 
against  the  creditors  of  Hutchins,  than  what  the  case  shows. 

With  this  view,  it  is  unnecessary  to  inquire,  whether,  if  the  plain- 
tiffs had  been  bound  to  take  the  actual  delivery  and  possession  of  the 
xxiii.         12 
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logs,  they  should  be  allowed  a  reasonable  time  in  which  to  do  it,  be- 
fore there  should  arise  a  right  in  the  creditors  of  Hutchins  to  attach 
them. 

The  result  is,  a  majority  of  the  court  concur  in  reversing  the 
judgment  of  the  county  court. 

Poland,  J.  dissenting. 


Sammuel  G.  Brackett  v.  Elijah  McLeran  and  Miles  Shorey. 

Appeal     Record  of  recognizance. 

A  declaration  in  scire  facias  open  a  recognizance  for  an  appeal,  setting  forth  the 
condition  of  the  recognizance  in  the  word*  of  the  atatote,  is  not  supported  by  a 
record,  which  shows  only  that  the  defendants  "  recognized  to  the  plaintiff  in 
twenty  dollars  for  the  prosecution  of  the  appeal  in  due  form  of  law." 

Scire  Facias  upon  a  recognizance  for  an  appeal.  The  declara- 
tion set  forth  the  condition  of  the  recognizance  in  the  words  of  the 
statute.  Plea,  nul  tiel  record.  Trial  by  the  court,  June  Term,  1850. 
Poland,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  justice's  record  of  the 
suit  in  which  the  appeal  was  taken,  and  the  record  of  the  recogni- 
zance,— which  was  in  these  words, — "And  the  defendants,  as  prin- 
cipals, and  Miles  Shorey,  as  surety,  recognized  to  the  plaintiff 
in  the  sum  of  twenty  dollars  for  the  prosecution  of  their  said  appeal 
in  due  form  of  law."  The  plaintiff  also  gave  in  evidence  the  record 
of  the  county  court,  showing  an  affirmance  of  the  justice's  judgment, 
and  also  the  execution  issued  by  the  county  court  in  the  same  case. 

Upon  this  evidence  the  county  court  decided,  that  there  is  such  a 
record,  as  that  declared  upon,  and  rendered  judgment  for  the  plain- 
tiff.    Exceptions  by  defendants. 

A.  Underwood  for  defendants. 
it.  Hale  for  plaintiff. 
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The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  There  is  one  ground,  upon  which,  we  think,  the 
finding  of  the  county  court  cannot  be  sustained ;  and  we  shall  not 
take  time  to  consider  any  of  the  other  objections,  which  have  been 
made  to  their  decision.  All  that  the  record  given  in  evidence  shows, 
is  the  usual  minute,  made  by  the  justice  upon  allowing  the  appeal. 
This,  no  doubt,  was  sufficient  to  enable  the  justice  to  make  out  a 
recognizance  in  due  form ;  but  we  cannot  regard  the  minute  as 
such  record,  as  is  declared  upon. 

The  minute  is,  the  defendants  in  this  action  "  recognized  to  the 
plaintiffs  in  twenty  dollars  for  the  prosecution  of  the  appeal  in  due 
form  of  law"  The  declaration  sets  out  the  condition  of  the  recog- 
nizance in  the  words  of  the  statute.  It  has  often  been  held  in  this 
state,  that  the  minute  of  the  justice,  made  upon  the  writ,  is  not  a 
record,  that  can  be  declared  upon  as  a  record  of  recognizance.  The 
i  should  hare  been  found,  upon  the  evidence,  for  the  defendants. 
Judgment  of  the  county  court  reversed. 
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State  v.  John  H.  Woodward. 

Common.     Construction  of  deed.     Dedication  by  town.    Nuisance. 
Question  for  the  jury. 

A  deed  which  conveys  land  to  a  town  in  Tee,  will  not  he  construed  as  a  dedica- 
tion of  the  land  to  the  public  nse,  although  it  be  expressed,  that  the  land  is  con- 
veyed for  the  use  of  the  town  as  a  meeting  bonse  green. 

Bnt  if,  after  accepting  snch  a  deed,  the  town  suffer  the  land  to  remain  unenclosed, 
and  place  a  survey  of  it,  describing  it  as  part  of  the  common,  upon  record,  and 
then  permit  an  uninterrupted  use  of  it  by  the  public  for  more  than  6fteen  years, 
this  will  amount  to  a  dedication  of  the  land  to  the  public,  which  is  irrevocable. 
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Where,  «noa  the  trial  upon  an  indictment  for  a  nuisance,  the  act  complained  of 
■  the  taking  of  property  dedicated  to  the  nae  of  the  public  and  appropriating  it 
to  private  nee,  thereby  wholly  ezclnding  the  public  from  the  enjoyment  of  it, 
the  respondent  ii  not  entitled  to  have  the  question,  whether  the  act  b  a  nuis- 
ance, submitted  to  the  jnry ;—  such  act  is  in  law  a  nuisance,  for  the  commission 
of  which  there  can  be  no  justification.* 

Indictment  for  a  nuisance,  for  inclosing  a  portion  of  a  public 
common  in  in  the  town  of  Westford.  Plea,  not  guilty,  and  trial  by 
jury,  March  Term,  1849, — Bennett,  J.,  presiding. 

On  trial  the  prosecutor  gave  in  evidence  a  deed  from  Lewis  Cur- 
tis, administrator  de  bonis  nan  of  Luke  Gamp  and  administrator  of 
Elizabeth  Gamp,  to  the  town  of  Westford  and  the  First  Congrega- 
tional Society  in  Westford,  dated  July  16,  1819,  in  which,  after  re- 
citing, that  Luke  Camp,  in  his  life  time,  had  made  a  donation  to  the 
said  society  of  two  acres  of  land  for  a  site  for  a  meeting  house,  and 
that  Elizabeth  Camp  had  sold  to  the  town  of  Westford  two  and  a 
half  acres,  adjoining  said  two  acres,  "  to  enlarge  the  meeting  house 
green,"  and  acknowledging  the  receipt  of  the  residue  of  the  consid- 
eration remaining  unpaid,  the  grantor  proceeded  to  convey  to  the 
grantees  the  said  four  and  a  half  acres  of  land,  describing  it  as  then 
"occupied  as  a  meeting  house  green," — to  the  society  two  acres,  by 
metes  and  bounds,  and  to  the  town  two  and  a  half  acres,  by  metes  and 
bounds,— closing  the  description  with  these  words, — "  which  two 
tracts  are  conveyed  for  the  use  of  said  society  and  said  town  as  a 
meeting  house  green ;— habendum,  to  the  society  and  town,  in  the  pro- 
portions above  described,  "  to  their  own  proper  use,  benefit  and  be- 
hoof forever ;"  and  containing  a  covenant  of  warranty  "  against  all 
lawful  claims  and  demands  of  any  person  or  persons  whatsoever." 
It  was  conceded,  that  the  grantor  had  good  title  in  fee  to  the  land 
so  described,  and  that  the  proceedings  were  regular  to  convey  the 
same  to  the  town.  The  prosecutor  also  gave  in  evidence  a  survey, 
procured  by  the  town  to  be  made  May  9,  1825,  of  the  two  acres 
conveyed  by  the  above  deed  to  the  society,  describing  it  as  the  meet- 
ing house  common,  and  of  the  two  and  a  half  acres  conveyed  to  the 
town,  describing  it  as  the  "  town  common," — which  survey  was  re- 
corded May  9, 1936 ; — also  the  proceedings  of  a  town  meeting  of  the 
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town  of  Westford,  held  October  7,  1843,  at  which  the  town  voted, 
that  certain  persons  "  be  appointed  agents,  to  sell  and  convey  by 
deed  a  portion  of  the  common  lying  in  front  of  lands  owned  by  John 
W.  Hale,  John  H.  Woodward  and  Manly  Dimick ;" — also  a  warran- 
tee deed  from  the  town  of  Westford  to  the  respondent,  dated  June 
17,  1844,  executed  in  pursuance  of  the  foregoing  vote,  and  convey- 
ing to  him  a  portion  from  the  south  side  of  the  two  and  a  half  acres 
conveyed  to  the  town  by  Lewis  Curtis. 

It  appeared,  that  the  respondent  had  enclosed  the  land,  so  con- 
veyed to  bim  by  the  town,  and  had  occupied  it  to  the  time  of  trial. 

The  prosecutor  also  gave  evidence  tending  to  prove,  that  the  town 
of  Westford,  as  well  as  the  First  Congregational  Society  in  West- 
ford,  accepted  the  deed  of  Curtis,  and  that  that  deed  was  recorded 
November  21,  1820,  and  that  the  land  thereby  conveyed  was  used 
and  occupied,  at  the  date  of  the  deed,  as  a  public  or  meeting  house 
green,  and  that  it  was  continued  to  be  so  used  and  occupied  for  a 
series  of  years,  without  any  objection,  and  without  there  being  any 
attempt  to  change  its  boundaries.  The  prosecutor  also  gave  evi- 
dence tending  to  prove,  that  there  had  been  a  dedication  of  the  land 
to  the  public  use,  independent  of  the  deed ;  and  also  evidence  tend- 
ing to  prove,  that  the  inclosure  by  the  respondent  was  an  injury  to 
one  Hoxie,  who  owned  premises  bordering  upon  the  common. 

The  respondent  gave  evidence  tending  to  prove,  that  Hale,  Hoxie 
and  the  respondent  were  the  only  owners  or  occupants  of  land  bor- 
dering on  the  south  side  of  the  premises  conveyed  by  Curtis1  deed ; 
that  Hale  had  inclosed  that  part  of  said  premises  in  front  of  his 
house,  by  virtue  of  a  conveyance  from  the  town ;  that  Hoxie  pur- 
chased of  one  Dimick,  after  the  town  had  sold  to  Woodward  and  he 
had  made  his  inclosure,  and  thai  Dimick  signed  the  petition  to  the 
town  to  make  the  sale  to  Woodward,  upon  which  the  town  acted,  and 
was  present  at  the  town  meeting,  October  7, 1843,  and  voted  in  favor 
of  the  sale.  The  respondent  also  gave  evidence  tending  to  prove, 
that  the  surface  of  the  land  adjoining  upon  the  land  conveyed  to  the 
town  and  society  was  such,  that  the  north  and  south  parts  of  the 
land  so  conveyed  were  required  by  the  necessities  of  the  community 
for  building  lots ; — thai  at  the  time  of  the  purchase,  and  of  the  con* 
veyance  by  Curtis  to  the  town,  it  was  the  purpose  of  the  town,  and  of 
its  inhabitants,  in  making  the  purchase,  to  hold  the  land  subject  to 
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their  absolute  control,  and  to  appropriate  it  to  private  purposes  as 
fast  as  it  should  be  required  for  such  purposes,  and  as  should  be 
thought  by  the  town  for  its  best  interests; — that  the  town,  both  by 
their  corporate  acts  and  by  the  acts  of  the  selectmen,  had  assumed 
an  ownership  over  the  property,  and  assumed  control  over  it  for  pur- 
poses of  sale  and  exchange,  although  it  was  not  enclosed  by  the 
town,  except  some  parcels,  which  had  been  sold  and  leased :— that 
neither  the  town,  nor  the  inhabitants,  ever  made  or  intended  to 
make  any  dedication  of  the  premises  in  point  of  fact ;— that  in  1836 
the  town  purchased  of  one  Beach  two  acres  of  land,  for  the  purpose 
of  enlarging  the  green  upon  the  east,  and  then  marked  out  a  part 
from  the  green,  upon  the  north  and  the  south  sides,  and  appropria- 
ted it  by  sale  to  private  purposes,  both  for  the  purpose  of  affording 
building  lots,  which  could  not  be  otherwise  obtained  in  that  vicini- 
ty, and  for  the  purpose  of  improving  the  common,  both  in  iu  appear- 
ance, and  in  point  of  convenience  for  the  public  and  the  inhabi- 
tants;— that  the  town,  as  early  as  1835,  began  to  carry  out  that  plan, 
and  that  the  money  was  raised  in  1835  for  that  purpose,  and  some 
sales  were  soon  after  made  of  lots  from  the  green,  in  accordance 
with  that  plan ;— 4hat  such  change  in  the  green  was  no  inconvenience 
to  the  public,  but  was  a  public  improvement; — and  that  the  inolosure 
made  by  the  respondent  was  not  any  detriment  or  inconvenience  to 
the  public  or  the  inhabitants,  but  was  a  public  improvement,  both 
in  appearance  and  public  utility  and  convenience ; — and  the  respon- 
dent claimed,  that  the  jury  were  to  find,  whether,  on  the  whole,  the 
inclosure  by  him  was  a  nuisance. 

After  the  close  of  the  testimony,  the  court  having  intimated,  that 
they  should  charge  the  jury,  that,  if  they  found,  that  the  deed  of 
Curtis,  conveying  the  premises  therein  specified  to  the  grantees  for 
their  use  as  a  meeting  house  green,  was  by  them  accepted,  and  the 
land  permitted  by  them  to  be  appropriated  and  used  by  the  public, 
as  a  meeting  house  green,  or  public  common,  under  their  convey- 
ance, it  became  a  conclusive  dedication  of  the  premises,  deeded  to 
the  town,  to  the  use  and  purposes  of  a  public  common,  and  that  it 
was  not  competent  for  the  town  subsequently  to  appropriate  and 
divert  any  portion  of  the  premises  to  other  purposes,  and  that  the 
respondent  could  not  justify  his  erections  and  possession  of  that  por- 
tion of  the  public  common,  by  him  enclosed,  under  his  deed  from 
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the  town,  though  it  should  appear,  that  the  alteration  made  by  him 
was  not  injurious  to  the  public,  but  beneficial, — and  that  it  could 
not  alter  the  case,  although  the  jury  should  find,  that  the  town  con- 
veyed to  the  respondent  by  the  consent  and  approbation  of  Dimick, 
who  at  the  time  owned  the  premises  which  subsequently  became  the 
property  of  Hoxie,  and  to  whom  the  testimony  tended  to  show  the 
alteration  of  the  common  by  the  respondent  to  be  prejudicial, — the 
respondent,  under  this  intimation  and  ruling  of  the  court,  submitted 
to  a  verdict  against  him,  which  was  taken  by  consent,  subject  to 
exceptions. 

A.  Peck  for  respondent 

I.  The  decision  of  the  court,  that  the  deed  from  Curtis  to  the 
town  was,  when  accepted,  a  conclusive  dedication  of  the  premises  to 
the  public  use,  as  a  public  common,  was  erroneous. 

1.  The  deed  is  not  a  dedication  to  the  public ;  it  is  an  absolute 
grant  in  fee  simple  to  the  town.  The  words  in  the  descriptive  part 
of  the  deed,  "for  the  use  of  said  society  and  said  town  as  a  meeting 
house  green"  are  not  a  dedication  to  the  public.  In  order  to  consti- 
tute a  dedication  by  force  of  the  deed,  (if  it  can  ever  be  done,  where 
the  fee  is  granted,)  the  words  must  amount  either  to  a  condition,  or 
a  limitation  of  the  use  to  the  public ;  it  is  absurd  to  say,  that,  when 
the  grantee  takes  a  fee  simple  absolute,  without  condition  or  limita- 
tion, the  public  at  the  same  time  take  the  use  by  dedication  by  force 
of  the  deed. 

2.  The  public  cannot  take  the  use  by  dedication  by  force  of  the 
deed,— not  being  named  in  the  deed,  either  expressly  or  by  implica- 
tion ;  but  on  the  contrary,  by  the  words  used,  not  only  the  fee,  but 
the  use,  is  in  terms  conveyed  to  the  grantees. 

3.  The  words  "  meeting  house  green "  do  not  import  a  public 
common,  which  the  state  can  control  and  keep  open  for  the  public. 
Town  commons  and  meeting  house  greens  are  private  property,  and 
subject  to  the  control  of  towns  and  religious  societies :  and  although 
the  mode  of  enjoyment  by  the  owners  diners  from  the  ordinary  occu- 
pancy of  private  property,  and  is  of  a  quasi  public  character,  yet  the 
ownership  and  control  is  no  less  absolute.  The  case  is  stronger  for 
the  defendants  than  Beach  v.  Hauncs,  12  Vt.  15. 

4    Towns  have  the  right  to  purchase  and  hold  lands  in  fee,  not 
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only  as  sites  for  town  houses,  but  as  commons,  and  even  as  public 
commons,  and  have  the  right  to  convey,  control  and  change  the  lo- 
cation of  the  same  at  will,  as  the  necessities  or  conveniences  of  the 
town  may  require,  even  though  the  purchase  be  originally  made  ex* 
pressly  for  a  common.  This  power  is  necessary  to  the  proper  exer- 
cise and  discharge  of  the  rights  and  duties  of  towns  in  relation  to 
this  subject,  considering  the  frequent  cases,  where  the  necessity  and 
conveniences  of  towns  require  a  change  of  location  in  their  public 
buildings  and  places  of  public  resort. 

II.  A  town  cannot  make  a  dedication,  or,  if  competent  thus  to 
put  the  property  beyond  the  control  of  the  town,  it  can  be  done  only 
by  vote  of  the  town. 

III.  To  constitute  a  public  nuisance,  Ihere  must  be  not  only  an 
actual  injury,  but  it  must  be  of  a  public  character ;  an  injury  to  a 
single  individual  is  not  sufficient  This  point  should  have  been  left 
to  the  jury.     Hawk.  P.  G.  197.     King  v.  Russell,  13  E.  G.  L.  254. 

In  Rex  v.  Morris,  20  EL  G.  L.  421.  Vaughaw,  B.,  left  it  to  the 
jury  to  find,  "  Whether,  or  not,  the  effect  of  the  defendant's  rail  way 
was  to  obstruct,  hinder  and  inconvenience  the  public."  The  case 
of  Rex  v.  Tindall,  33  £.  G.  L.  26,  shows  the  question  is  one  of  fact, 
and  repudiates  the  notion  of  a  nuisance  ipso  facto,  as  matter  of  law. 
The  case  of  Rex  v.  Ward,  31  £.  G.  L.  92,  was  left  to  the  jury,  who 
found,  "  that  they  considered  it  to  be  a  nuisance  f  and  the  court 
expressly  held,  that  "  the  question  of  nuisance,  or  no  nuisance,  is 
for  the  jury."  There  is  no  case,  where  a  public  improvement  is 
held  indictable  as  a  nuisance. 

J.  G.  Saxe,  state's  attorney,  with  whom  was  L.  Underwood. 

The  deed  contains  the  intention  of  the  grantor,  to  appropriate  the 
land  in  question  to  public  use ;  and  although  the  town  takes  the  fee, 
it  is  subject  to  this  condition.  They  purchase,  not  only  with  notice 
of  the  grantor's  intention,  but  subject  to  such  condition.  Had  the 
grantor  declared  by  parol,  that  he  had  opened  this  land  for  a  public 
common,  and  opened  it  accordingly,  and  then  sold  the  fee,  even 
without  a  condition,  his  grantee  would  be  bound  by  the  dedication, 
and  the  grantor's  declaration,  made  before  the  grant,  would  be  ad- 
missible against  the  grantee ;  and  the  fact  being  found,  the  dedica- 
tion would  be  conclusive.  State  v.  Catlin,  3  Vt  530.  State  v. 
Trashy  6  Vt 
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The  deed  from  Curtis  to  the  town,  in  1819,  contains  his  intention 
to  make  this  land  a  public  common ;  and  the  town  accepted  the 
deed,  and,  by  the  acceptance,  acquiesced  in  and  adopted  this  inten- 
tion, and  suffered  the  land  to  remain  open  for  common  use  until 
1844.  These  facts,  appearing  from  the  deed  and  the  acts  of  the 
town,  are  proved,  and  of  themselves  constitute  an  irrevocable  dedi- 
cation.    State  v.  Wilkinson,  2  Vt.  480. 

When  there  are  no  positive  acts,  constituting  a  dedication,  land 
may  become  a  public  common  by  use.  If  the  time  be  short,  it  may 
be  left  to  the  jury  to  infer  a  dedication  from  circumstances.  But 
when  the  use  by  the  public  continues  without  interruption,  as  in  this . 
case,  for  more  than  fifteen  years,  the  public  acquire  a  right  therein, 
which  cannot  be  disturbed.  Mere  intention  of  the  owner  of  the  soil 
to  put  it  to  other  uses  makes  no  difference.  State  v.  Wilkinson, 
2  Vt'  486.    Abbott  v.  Milh,  3  Vt.  627. 

The  survey  of  the  land  in  question,  in  1825,  and  leaving  it  open, 
was  a  direct  act  of  the  town,  indicating  an  acquiescence  in  the  dedi- 
cation, and  amounts  to  a  dedication  by  the  town,  if  none  was  before 
made.     11  M.  &  W.  827. 

The  respondent  cannot  justify,  under  his  deed  from  the  town,  his 
enclosure  and  occupancy  of  a  part  of  the  public  common,  on  the 
ground  that  the  alteration  so  made  was  not  injurious  but  beneficial 
to  the  public.  The  erection  of  a  building  on  a  public  common,  or 
any  act  infringing  on  its  use  as  a  public  common,  is  ipso  facto  a 
nuisance.  King  v.  Ward,  31  E.  C.  L.  92.  Rex  v.  Wardt  et  a/., 
Cro.  Car.  266.     State  v.  Caldwell,  1  Dal.  150. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  Two  questions  only  are  raised  by  the  bill  of  ex- 
ceptions. 

The  first  question  involves  the  enquiry,  whether  the  place,  where 
the  alleged  nuisance  was  erected,  was  a  public  common.  The  land 
was  purchased  by  the  town  of  Westford  as  early  as  1819,  and  it  has 
been  argued  on  behalf  of  the  prosecution,  that,  hy  the  deed  of  con- 
veyance, the  land  was  dedicated  to  the  use  of  the  public.  But  we 
think  this  proposition  cannot  be  sustained.  The  deed  from  Curtis 
to  the  town  will  hardly  bear  such  a  construction.  It  is  true,  that 
by  the  deed  it  appears,  that  the  parties,  at  the  time  of  its  execution, 
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oontemplated  that  the  land  would  be  appropriated  as  a  public  com- 
mon. But  we  do  not  think  the  language  of  the  deed  is  such,  as  to 
warrant  the  conclusion,  that  the  grant  was  made  upon  condition  that 
it  should  be  devoted  to  public  use,  so  as  to  work  a  forfeiture  of  the 
grant  upon  failure  of  the  condition.  That  the  fee  passed  by  the 
conveyance  would  seem  to  be  settled  by  the  case  of  Beach  v.  Haynes, 
12  Vt  15,  which  was  a  grant  similar  in  character  to  the  present. 

It  is,  however,  urged,  that  the  land  in  question,  after  the  purchase 
by  the  town  became  and  was  dedicated  to  the  public,  by  the  permis- 
sion and  acquiesence  of  the  town  in  the  long  and  uninterrupted  use 
of  it  by  the  public.  The  facts,  upon  which  this  claim  is  founded, 
are,  as  appears  by  the  case,  that,  ever  after  the  purchase  of  the  land 
by  the  town,  the  public  were  suffered  to  use  it  as  a  public  common, 
— that  in  1825  the  town  made  a  survey  of  the  common,  embracing 
the  land  in  question,  and  placed  the  same  upon  the  town  records. 
This  was  an  unequivocal  act  of  the  town,  manifesting  an  intention  to 
set  apart  the  land  as  a  public  common.  This  was  followed  by  an 
uninterrupted  use  of  it  by  the  public  from  that  time  until  1844,  when 
the  act  was  done,  which  is  charged  in  the  indictment.  This  amounts 
to  a  dedication  of  the  land  to  the  use  of  the  public,  which  was  irre- 
vocable, and  we  think  fully  justified  the  charge  of  the  court  upon  this 
part  of  the  case. 

2.  It  is  urged,  that  the  question,  whether  the  act  charged  upon 
the  respondent  was  a  nuisance,  should  have  been  submitted  to  the 
jury  and  in  support  of  it  several  cases  are  cited,  which  are  claimed 
as  sustaining  the  proposition.  Whether,  in  cases  of  this  kind,  the 
question  should  be  put  to  the  jury  must  depend  upon  the  character 
of  the  nuisance  charged  in  the  indictment.  If  the  act  complained 
of  does  not  divest  the  property,  or  any  part  of  it,  from  the  use  of  the 
public,  or  in  any  manner  impair  the  public  use  and  enjoyment  of  it, 
but  the  act  was  done  for  the  purpose  of  making  the  use  more  bene- 
ficial to  the  public,  there  would  seem  to  be  a  manifest  propriety  in 
submitting  the  same  to  the  jury.  And  the  cases  which  we  have  ex- 
amined, where  the  question  has  been  submitted  to  the  jury,  seem  to 
have  been  of  this  character.  But  where  the  act  complained  of  is 
the  taking  of  property  dedicated  to  the  use  of  the  public,  and  appro- 
priating it  to  private  use,  thereby  wholly  excluding  the  public  from 
the  enjoyment^  of  it,  we  are  not  aware  of  any  rule  of  law,  that  re- 
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quires  such  an  act  to  be  submitted  to  the  jury,  to  say  whether  it  is  a 
nuisance.  Such  is  the  character  of  the  act,  with  which  the  respon- 
dent is  charged ;  and  in  the  judgment  of  the  court,  it  is  ipso  facto, 
in  law,  a  nuisance,  for  the  commission  of  which  there  can  be  no 
justification. 

This  disposes  of  the  questions  presented ;  and  as  we  find  no  error 
in  the  proceedings  of  the  court  below,  the  respondent  will  take  noth- 
ing by  his  exceptions. 


William  P.  Brigos  v.  John  Brewster. 

Award.     Bar.     Account.     Apportionment  of  costs. 

An  award  will  ordinarily  have  no  greater  effect  than  a  judgment ;  it  will  only 
bar  what  is  adjudged. 

But  if  a  submission,  though  not  under  seal,  in  terma  embrace  all  the  accounts 
arising  for  dealings  of  a  particular  character  between  the  parties,  the  aceonnt 
upon  each  tide  in  reference  to  that  subject  is  an  entire  matter,  and  the  whole 
will  be  merged  in  the  award,  although  every  item  be  not  presented  before  the 
arbitrators. 

When  parties  ojwn  property  jointly,  and  agree,  that  each  may  use  what  be  wishes 
and  account  for  any  excess,  such  excess  can  only  be  recovered  for  by  action  of 
account. 

When,  in  an  action  upon  book  account,  the  plaintiff  prevails  upon  one  small  item 
only,  of  his  entire  account,  and  the  whole  of  the  defendant's  account  is  disal- 
lowed* the  costs  will  be  properly  apportioned  between  them. 

Book  Account.  Judgment  to  account  was  rendered,  and  audi- 
tors were  appointed,  who  reported  the  facts  substantially  as  follows. 

The  plaintiff  presented  an  account  against  the  defendant,  which 
he  claimed  accrued  in  1845 ;  but  which  the  defendant  insisted  was 
merged  in  an  award  made  between  the  parties  in  1846.  It  ap- 
peared, that  the  parties,  on  the  twenty-first  of  March,  1846,  entered 
into  a  submission  in  writing,  but  not  under  seal,  which  was  in  these 
words : — 

"  Whereas  divers  difficulties  and  disagreements  have  arisen  be- 
4  tween  us  relative  to  our  deal  and  the  management  of  the  farm  the 
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•  past  season,  and  relative  to  two  hogs  now  on  the  farm,-— to  end  all 
'which  difficulties  and  disagreements  we  hereby  agree  to  submit  the 
lent  and  determination  of  Reuben  Ninas  and 


i  to  the  arbitrament 
1  William  Rhodes,  Jr., — the  report  of  whom,  to  be  made  as  soon  as 
'  maj  be,  to  be  final  and  conclusive  between  us." 

A  hearing  was  had  in  pursuance  of  this  submission,  and  the  arbi- 
trators awarded,  among  other  things,  that  they  found  the  plaintiff  in- 
debted to  the  defendant  in  the  sum  of  $24,70,  "  as  balance  of  the 
accounts,  as  presented ;" — but  the,  auditors  reported,  that  some  por- 
tion of  the  plaintiff's  account  was  not  embraced  in  the  submission, 
nor  presented  to  the  arbitrators,  and  was  not  included  within  the 
award, — and  they  therefore  overruled  the  defendant's  objection. 
The  plaintiff's  account  consisted  of  eight  items,  of  which  all,  except 
the  first,  were  disallowed  by  the  auditors.  The  first  item,  which  was 
for  a  writ,  made  for  the  defendant  by  the  plaintiff,  and  the  service 
thereof,  which  had  been  paid  by  the  plaintiff,  was  allowed  at  $1,99. 
The  defendant's  account  consisted  of  four  items,  of  which  the  three 
last  were  disallowed  by  the  auditors,  as  being  unsupported  by  proof. 
In  reference  to  the  first  item,  which  was  for  one  sheep,  the  auditors 
reported,  that  the  plaintiff  and  defendant  had  a  flock  of  sheep,  which 
were  kept  upon  a  farm,  leased  by  the  plaintiff  to  the  defendant,  du- 
ring the  summer  and  autumn  of  1845 ;  that  it  was  agreed  between 
them,  that  each  might  take  from  the  flock,  from  time  to  time,  as 
they  might  want  for  the  use  of  their  respective  families,  and  that  the 
sheep  taken  by  each  should  be  accounted  for  in  a  final  settlement ; 
that  the  plaintiff,  in  the  course  of  the  season,  took  from  the  flock 
one  more  sheep  than  was  taken  by  the  defendant ;  that  the  defend- 
ant had  never  been  paid  for  his  share  of  the  said  sheep,  and  did  not 
present  his  claim  therefor  before  the  arbitrators,  and  it  was  in  no 
way  adjudicated  by  them ;  and  the  auditors  allowed  to  the  defendant 
$1,99,  being  one  half  of  the  value  of  the  sheep.  The  auditors  there- 
fore reported,  that  there  was  nothing  due  to  either  party,  to  balance 
book  account  between  them. 

The  county  court,  September  term,  1849, — Bennett,  J.,  presi- 
ding, accepted  the  report  and  rendered  judgment  thereon  for  the  de- 
fendant.    Exceptions  by  plaintiff. 

W.  P.  Briggs  and  A.  B.  Maynard  for  plaintiff. 

C.  D.  Kasson  for  defendant. 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  first  question  in  this  case  is,  whether  the 
plaintiff's  account  was  barred  by  the  submission  and  award  between 
the  parties  on  the  twenty  first  of  March,  1846. 

The  auditors  say,  that  some  portion  of  it,  (meaning  that  allowed  in 
this  action,)  was  not  embraced  in  the  submission,  nor  presented  to 
or  passed  upon  by  the  arbitrators.  The  submission  is  not  under 
seal,  but  in  writing,  and  specifies,  that  "  difficulties  and  disagree- 
ments "  had  arisen  "  in  relation  to  our  deal,  and  the  management  of 
the  farm  the  past  season,  and  in  relation  to  two  hogs  now  on  the 
farm/' — "  to  end  all  which  difficulties  and  disagreements,  the  same" 
are  submitted.  The  arbitrators  find  this  plaintiff  indebted  in  $24,70, 
"  as  balance  of  the  accounts  presented"  with  certain  other  specific 
awards.  It  does  not  appear,  that  there  is  any  thing  in  the  case  to 
show,  that  the  submission  included  the  plaintiff's  charge ;  and  the 
award  clearly  did  not. 

An  award  will  ordinarily  have  no  greater  effect,  than  a  judgment 
It  will  only  bar  what  is  adjudged, — unless,  perhaps,  if  part  of  one 
entire  transaction  is  submitted  and  adjudicated,  it  will  bar  other  por- 
tions of  the  same  transaction,  not  presented  before  the  court,  or 
arbitrators.  Possibly,  too,  if  a  submission  be  general,  of  all  de- 
mands, and  under  seal,  and  an  award  follow,  it  might  be  esteemed 
equal  to  a  release  under  seal,  or  a  covenant  not  to  bring  subsequent 
suits.  But  upon  none  of  these  grounds  could  the  plaintiff's  charge 
for  a  writ  be  esteemed  as  barred.  The  case  of  Seddon  v.  Tutop, 
6  T.  R.  607,  goes  on  this  ground.  Jtaner  v.  Farmer,  4  T.  R.  146, 
is  the  case  of  a  submission  of  all  matters  in  difference.  The  cases, 
indeed,  are  all  one  way  upon  this  point.    Buck  v.  Buck,  2  Vt.  417. 

As  to  that  item  of  the  defendant's  account,  which  the  auditors 
have  allowed,  there  seems  to  us  more  difficulty.  The  facts  found 
by  the  auditors,  and  the  form  of  allowing  the  account,  "  one  half  of 
a  sheep,"  when  they  say  the  parties  owned  the  sheep  jointly  and 
agreed  that  each  might  take  what  he  wished  and  account  for  any 
excess,  and  that  the  plaintiff  took  one  sheep  more  than  the  defend- 
ant,  all  show  very  clearly,  that  this  was  the  joint  property  of  the 
parties,  and  the  proper  remedy  an  action  of  account.  The  agree- 
ment in  the  case  is  no  more,  than  what  the  law  always  implies  in 
such  cases,  or  than  what  existed,  in  terms,  in  the  case  of  Scott  v. ' 
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Laace,  21  Vt.  507.  And  in  this  respect  the  case  does  not  seem  to 
us  different  from  the  case  of  Albte  v.  Fairbanks,  10  Vt  314,  and 
many  other  cases  decided  by  this  court, — unless,  perhaps,  the  fact, 
that  it  is  a  single  item,  will  create  a  difference. 

If  the  facts  in  the  case  were,  that  the  parties  had  settled  all  the 
other  items  of  the  joint  account,  and  by  consent  omitted  this,  with 
the  agreement,  that  it  should  be  subsequently  adjusted  between  the 
parties,  in  their  dealings,— or  perhaps  without  any  express  agreement 
of  that  kind, — we  might  properly  enough,  perhaps,  regard  it  as 
transferred,  by  consent  of  the  parties,  from  the  general  account  of 
the  joint  dealing,  in  regard  to  the  farm,  to  the  general  dealings  be- 
tween the  parties.  But  nothing  of  that  kind  exists.  The  arbitra- 
tion did  indeed  merge  all  the  rest  of  the  account;  and  the  account 
being  an  entire  matter,  the  legal  effect  must  be  to  bar  this  item  also, 
upon  general  principles,  which  I  have  no  doubt  are  clearly  and 
strictly  applicable  to  this  subject ;— or,  if  it  did  not  have  this  effect, 
it  left  it,  where  it  was  before,  matter  of  joint  account  between  the 
parties. 

Judgment  reversed,  and  judgment  for 'plaintiff,  for  the  amount 
allowed  on  his  account 

It  was  referred  to  one  of  the  auditors  to  tax  the  costs  in  this  case 
according  to  the  following  directions :— To  ascertain,  1.  All  the 
costs,  which  have  accrued  on  the  part  of  the  plaintiff  in  the  litiga- 
tion of  the  item,  for  which  he  has  obtained  judgment,— including 
writ,  service,  court  fees,  and  term  and  attorney  fees,  with  the  fair 
proportion  of  auditors'  fees  paid  on  account  of  that  particular  litiga- 
tion ; — 2.  How  much  costs,  in  addition,  accrued  to  the  plaintiff  in 
litigating  the  defendant's  account ;— 3.  How  much  costs  have  ac- 
crued to  the  defendant  in  litigation  of  those  items  of  the  plaintiff's 
account,  which  have  finally  been  disallowed,— including  the  proper 
proportion  of  auditor's  fees  paid  on  that  account ;— The  parties  to 
be  heard  before  the  court,  upon  the  coming  in  of  the  report,  upon  all 
questions  arising  upon  the  same. 
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Cassius  P.  Brown  v.  Winooski  Turnpike  Company. 

Liability  of  turnpike  corporation.     Construction  of  charter. 

Under  the  provision  of  the  charter  of  the  Winooski  Turnpike  Company,  which 
give*  the  right  to  recover  damages  for  an  injury  occasioned  by  the  insufficiency 
of  the  turnpike  only  to  those,  of  whom  toll  is  demandable,  the  person  injured 
may  sustain  an  action,  if  toll  were  demandable  of  him  at  any  gate  upon  the 
road,  although  he  was  not,  at  the  time  of  the  injury,  passing,  or  intending  to 
pass,  through  or  near  any  gate. 

Although  the  charter  provides,  that  no  toll  shall  be  demandable,  at  any  gate,  of 
any  person  living  within  eight  miles  of  such  gate,  yet  if  the  corporation  receive, 
from  a  person  living  within  less  than  eight  miles  of  a  gate,  as  commutation  for 
passing  such  gate,  they  will  be  estopped  from  denying,  that  he  is  entitled  to 
sustain  an  action  for  an  injury  received  by  him  upon  the  turnpike. 

Trespass  on  the  Case,  for  an  injury  sustained  by  the  plaintiff 
by  reason  of  the  insufficiency  of  the  turnpike  road  of  the  defendants. 
It  was  alleged,  that  the  plaintiff  was  one  from  whom  toll  was  legally 
demandable  by  the  defendants,  at  the  time  the  injury  accrued.  Plea, 
the  genera]  issue,  and  trial  by  jury,  September  Term,  1848, — Ben- 
nett, J.,  presiding. 

On  trial,  it  appeared,  that  the  plaintiff  and  his  family  resided,  at 
the  time  of  the  accident  and  for  some  years  previous,  in  his  father's 
family  in  the  village  of  Williston,  about  eight  miles  from  the  west- 
erly termination  of  the  turnpike,  and  upon  or  near  the  turnpike ; 
that  at  the  time  of  the  accident  and  for  years  previous  there  was  a 
gate  upon  the  turnpike,  about  five  miles  west  of  the  plaintiff's  resi- 
dence, where  toll  was  received  by  the  defendants,  and  another  gate 
in  Bolton,  about  fifteen  miles  east  of  the  plaintiff's  residence,  at 
which  gate  toll  was  also  received  by  the  defendants, — and  that  there 
was  no  gate,  or  place  of  receiving  or  demanding  toll,  between  these 
two  gates  ;  that  for  the  year  1846,  (within  which  year  the  accident 
happened,)  the  plaintiff's  father  made  a  contract  with  the  defendants, 
by  which  it  was  stipulated,  that  he  and  his  family,  including  the 
plaintiff  and  his  family,  should,  for  the  sum  of  one  dollar,  paid  by 
the  plaintiff's  father  to  the  defendants,  have  the  right  to  pass  and 
re-pass  the  gate  situated  five  miles  west  of  the  plaintiff's  residence, 
as  often  as  occasion  required  during  that  year ;  and  that  the  contract 
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was  confined  to  that  gate.  It  farther  appeared,  that  on  the  occasion 
of  the  accident  in  question  the  plaintiff  started  from  his  residence  on 
horseback,  and  travelled  eastwardly  on  the  turnpike  about  fifty  or 
si*ty  rods,  and  then  left  the  turnpike  and  went  north,  a  mile  or  two, 
to  the  residence  of  his  brother,  and  did  not  again  enter  upon  the 
turnpike,  until  his  return ;  that  on  the  same  evening  he  returned  by 
the  same  route,  and  entered  upon  the  turnpike  at  the  point  where  he 
left  it,  as  above  stated,  and,  when  within  a  few  rods  of  his  residence, 
while  crossing  a  culvert  on  the  turnpike,  the  accident  occurred ;  and 
that  the  plaintiff  did  not  pay  toll,  in  this  particular  instance,  on  the 
journey  that  he  was  upon, — not  passing  any  gate  on  the  turnpike, 
either  in  going  or  returning  home. 

The  defendants  requested  the  court  to  instruct  the  jury,  that  if 
the  plaintiff  did  not,  on  the  occasion  in  question,  travel  or  intend  to 
travel  so  far,  or  to  such  a  point  on  the  turnpike,  as  to  subject  him 
to  liability  to  pay  toll  by  his  passing  a  gate,  as  then  located,  he  was 
not  a  person  liable  to  pay  toll,  within  the  meaning  of  the  defendants' 
charter,*  and  that,  upon  the  above  facts,  the  plaintiff  was  not  enti- 
tled to  recover. 

But  the  court  charged  the  jury,  that  the  plaintiff  was  entitled  to 
recover,  if  the  obligation  of  the  defendants  to  keep  the  road  in  re* 
pair  and  the  want  of  repair  of  the  road,  and  the  fact,  that  the  injury 
occurred  by  reason  of  the  want  of  repair  of  the  road,  were  proved. 

Verdict  for  plaintiff.     Exceptions  by  defendants. 

A.  Peck  for  defendants. 

Section  2  of  the  charter,  giving  the  defendants  the  right  to  de- 
mand toll,  limits  this  right  to  the  receipt  of  toll  at  the  gates;  the 
words  are,  "  at  each  of  said  gates"  and  toll  is  demandable  only  on 
passing  the  gate ; — and  section  5,  giving  the  right  of  action,  limits  it 
to  those,  from  whom  toll  is  demandable.  To  bring  a  case  within 
this  provision,  toll  must  be  demandable  on  the  journey  performed,  or 
at  least  contemplated,  on  the  occasion  of  the  injury.  This  provision 
clearly  is  not  intended  to  give  a  general  unqualified  right  to  all  per- 

*  By  whir.b  it  is  provided,  that  the  corporation  "  shall  be  liable  to  pay  all  dam- 
"  ages,  which  may  happen  to  any  person  from  whom  toll  is  demandable,  which 
"  may  arise  fronVneglect  of  any  bridge,  or  want  of  repairs  on  said  road."  Acts 
of  180*,  p.  164. 

zxni.  14 
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sons,  thus  injured  while  travelling  on  the  turnpike,  to  sue,— but  a 
limited  and  qualified  right  This  limitation  is  not  of  a  personal 
character,  that  is,  it  does  not  exclude  any  person,  or  class  of  per- 
sons, absolutely  from  this  right  of  action ;  but  it  makes  the  right  to 
demand  toll,  for  the  purpose  of  this  suit,  depend  upon  the  business 
or  nature  of  the  journey.  Unless  the  construction  is,  that  toll  must 
be  demandable  on  the  journey,  or  occasion,  when  the  injury  occurs, 
then  the  words  "from  whom  toll  is  demandable,"  are  unnecessary 
and  nugatory.  The  facts  stated  in  the  exceptions  do  not  sustain  the 
allegation  in  the  declaration,  that,  at  the  time  of  the  injury,  while 
the  plaintiff  was  riding  across  the  bridge,  "  toll  was  then  and  there 
demandable  "  of  him. 

D.  A.  Smalley  for  plaintiff. 

1.  The  defendant's  charter  imposes  upon  them  the  obligation  to 
keep  their  road  in  repair.  It  also  makes  them  liable,  by  express 
provisions,  for  all  damages,  which  may  happen  to  any  persons,  from 
whom  toll  is  demandable,  for  want  of  repairs  on  the  road.  Acts 
of  1805,  p.  154,  §  5.  Toll  was  demandable  from  the  plaintiff;  and 
was  actually  paid  for  him  by  his  father,  as  the  case  shows.  Wheth- 
er he  had  passed  a  gate,  or  intended  to  pass  one,  on  this  particular 
journey,  is  immaterial. 

2.  A  turnpike  is,  at  common  law,  a  public  highway,  which  the 
owners  are  bound  to  keep  in  repair.  Commonwealth  v.  Wilkinson, 
16  Pick.  177;  Goshen  $  Sharon  Turnpike  Co.  v.  Sears,  7  Conn. 
86;  Bartlett  v.  Crosur,  15  Johns.  250;  Townshendr.  Susqueham- 
nah  Turnpike  Co.,  6  Johns.  90. 

3.  The  fact,  that  they  erected  gates  and  collected  toll  upon  their 
road,  imposes  upon  them,  at  common  law,  a  duty  to  keep  their  road 
in  repair.  Riddle  v.  Prop,  of  Locks  and  Canals  on  Mer.  River, 
7  Mass.  169 ;  Randall  v.  Cheshire  Turnpike  Co.,  6  N.  H.  147. 

4.  The  defendants,  being  bound  to  keep  their  road  in  repair,  are 
liable,  at  common  law,  for  any  injury  caused  to  any  individual  from 
want  of  such  repairs.  The  provision  in  the  defendants'  charter,  that 
they  shall  be  liable,  is  only  cumulative.  Russell  v.  The  Men  of  De- 
von, 2  T.  R.  671.  Bartlett  v.  Crosur,  15  Johns.  250.  Towns- 
end,  v.  Susquehannah  Turnpike  Co.,  6  Johns.  90.  Russell  v.  Pro. 
of  Locks  and  Canals  fyc,  7  Mass.  169.     Goshen  <J*  Sharon  Turn 


DECEMBER  TERM,  1860.  107 

Browo  «.  Winooski  Turnpike  Co. 

pike  Co.  r.  Sears,  7  Conn.  86.     Commonwealth  v.  Wilkinson,  16 
Pick.  177. 

5.  The  legislature  have  the  right  to  pass  general  laws,  regulating 
the  conduct,  and  prescribing  the  duties  and  liabilities  of  corpora- 
tions, as  well  as  of  individuals.  They  have  made  all  turnpike  cor* 
porations  liable  to  pay  all  damage,  that  may  happen  to  any  person 
from  want  of  repair  of  their  road,  &c.  glade's  St.  161.  St  of 
Nov.  3,  1815.  Rev.  St  383,  §  15.  Suits  have  been  repeatedly 
brought  and  recoveries  had  against  these  defendants,  and  other  turn- 
pike companies,  whose  charters  are  precisely  like  this, — and  no  one 
before  ever  doubted  the  right  of  any  person  to  recover,  who  had  sus- 
tained an  injury  by  a  defect  in  their  road.  Halley  v.  Winooski 
Turnpike  Co.,  1  Aik.  74 ;  Baxter  v.  Winooski  Turnpike  Co.,  22 
Tt  114.  Richardson  v.  Roy  alt  on  St  Woodstock  Turnpike  Co.,  6  Vt. 
406.     Noyes  v.  White  River  Turnpike  Co.,  11  Vt.  531. 

The  opinion  of  the  court  was  delivered  by 

Rsofibld,  J.  This  is  an  action  for  damages  sustained  through ' 
the  insufficiency  of  the  defendants'  road.  The  plaintiff,  at  the  time 
the  injury  accrued,  was  not  intending  to  pass  one  of  the  gates  of  the 
company ;  and  the  charter  gives  the  right  to  recover  damages  only 
to  those,  of  whom  toll  is  demandable,  and  then  contains  a  provision 
in  regard  to  certain  persons,  who  shall  be  exempt  from  paying  toll 
under  certain  circumstances.*  And  the  question  to  be  determined 
is,  whether  the  plaintiff  was  one,  of  whom  toll  was  demandable, 
within  the  meaning  of  the  charter  giving  the  remedy  for  injuries ; 
and  we  think  he  must  be  so  considered. 

1.  It  appears  in  the  case,  that  the  company  had  actually  taken  a 
commutation  of  him,  for  passing  one  of  their  gates ;  and  there  is  no 
pretence  that  he  was  not  liable,  if  he  passed  the  other  gates  of  the 
company. 

2.  Then  we  think,  if  toll  was  demandable  of  him  upon  the  road 
at  all,  he  must  come  within  the  words  of  the  provision ;  and  the 

*  This  provision  is,  "  That  no  toll  shall  be  demandable  at  any  turnpike  gate, 
of  any  person,  beiof  a  citizen  of  this  state,  and  living  within  eight  miles  of  such 
gate  ;  bat  sacb  person  shall  at  all  times  pass  free,  with  his  horse,  carriage,  or 
team;  also,  at  any  greater  distance,  when  going  to  or  from  public  worship,  or  on 
military  doty,  or  to  or  from  any  grist  or  saw  mill." 
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most  that  can  be  said  is,  that  the  restriction  could,  at  most,  only  ex- 
tend to  those  persons,  who  were  injured  upon  a  use  of  the  road, 
which  came  within  the  exception, — which  the  use  of  the  plaintiff  at 
the  time  of  the  injury  did  not, — and  even  this  restriction  would  be 
almost  absurd,  for  he  must  use  the  road,  as  the  public  had  provided 
no  other. 

And  the  company,  by  taking  toll  of  the  plaintiff  for  a  gate  within 
Ave  miles  of  his  residence,  had  departed  from  the  exemption  as  to 
toll,  and  would  thereby  be  estopped  to  deny,  that  the  plaintiff  had  a 
claim  to  recover  damages,  when  they  had  actually  received  toll  of 
him.  Judgment  affirmed. 


Jacob  Haynes  v.  Franklin  J.  Sinclair. 
Seduction.     Evidence. 

In  an  action  for  seduction  of  the  plaintiff's  daughter,  the  plaintiff caunot,  in  the 
opening  of  his  case,  give  evidence  of  a  promise  of  marriage,  made  by  the  de- 
fendant to  the  daughter. 

And  if  such  evidence  were  properly  received,  it  is  error  for  the  county  coort  to 
instruct  the  jury,  that  it  has  a  tendency  to  prove  the  fact  of  seduction. 

Neither  can  the  plaintiff  give  evidence  of  the  general  good  character  of  his  daagh* 
ter,  and  of  himself  and  his  family,  in  the  absence  of  any  impeaching  testimony 
on  the  part  of  the  defence. 

Neither  can  the  plaintiff  give  evidence  of  the  probable  expense  of  supporting  the 
illegitemate  child,  of  which  hie  daughter  had  been  delivered. 

Trespass  for  the  seduction  of  the  plaintiff's  daughter.  Plea,  the 
general  issue,  and  trial  by  jury,  March  Term,  1849,— Bennett.  J., 
presiding. 

On  trial,  the  plaintiff,  having  given  evidence  tending  to  prove, 
that  his  daughter  was  seduced  by  the  defendant,  in  1840  while  the 
defendant  was  boarding  in  the  plaintiff's  family,  and  that  she  was 
delivered  of  a  child  in  March,  1847,  of  which  the  defendant  was  the 
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father,  and  the  consequent  expenses  and  loss  of  service,  offered  evi- 
dence tending  to  prove  a  promise  of  marriage,  made*  by  the  defend- 
ant to  the  plaintiff's  daughter  in  1846,  and  also  evidence  tending  to 
prove,  that  the  plaintiff's  daughter  sustained  a  good  character,  pre- 
vious to  the  result  of  her  connection  with  the  defendant  being  known, 
and  that  the  moral  character  and  reputation  in  society  of  the  plain- 
tiff and  all  the  members  of  his  family  was  good,  and  also  evidence 
tending  to  prove  the  probable  expense  of  supporting  the  illegitemate 
child,  of  which  his  daughter  had  been  delivered, — all  which  was  ob- 
jected to  by  the  defendant,  but  admitted  by  the  court  It  appeared, 
that  the  plaintiff's  daughter  was  twenty  one  years  of  age  the  twelfth 
day  of  August,  1847.  The  defendant  introduced  no  testimony; 
and  there  was  no  evidence  tending  to  impeach  the  character  of  the 
plaintiff's  daughter,  either  for  chastity,  or  in  any  other  particular. 

The  defendant  insisted,  that,  upon  this  evidence,  the  action  of 
trespass  could  not  be  maintained ;  that  the  loss  of  reputation  of  the 
the  plaintiff's  daughter  could  not  be  taken  into  the  account,  in  esti- 
mating the  damages,  nor  the  injury  to  the  reputation  of  the  father,— 
as  it  was  not  alleged  in  the  declaration ;  that  the  loss  of  service  of 
the  daughter,  after  she  was  of  full  age,  was  not  a  proper  subject 
matter  of  damages ;  and  that  the  promise  of  marriage  by  the  defend- 
ant should  have  no  influence  in  the  assessment  of  damages. 

Bat  the  court  charged  the  jury,  that  the  gist  of  this  action  is  the 
loss  of  service  of  the  daughter  by  the  plaintiff;  but  that  in  this  case 
the  plaintiff's  claim  for  damages  for  the  loss  of  service  could  be  but 
nominal,  the  daughter  being  of  age ;  and  that,  so  far  as  it  respects 
the  right  of  the  father  to  maintain  the  action,  it  was  of  no  impor- 
tance, provided  the  relation  of  master  and  servant  existed  in  point  of 
fact,  whether  the  daughter  was  of  age,  or  not. 

In  regard  to  the  damages,  the  court  instructed  the  jury,  that  in 
this  case  the  plaintiff,  at  all  events,  should  recover  merely  for  the 
loss  of  service,  but  a  nominal  sum ;  but  that,  if  he  recovered  at  all,  he 
should  recover  all  the  expenses,  to  which  he  had  necessarily  been 
subjected  in  maintaining  and  taking  care  of  the  daughter  during  the 
time  of  her  lying  in  sickness,  and  also  for  such  expenses  in  main- 
taining her  in  sickness  previous  to  the  birth  of  her  child,  as  he  ne- 
cessarily incurred,  provided  they  should  find,  that  such  sickness  was 
occasioned  by  the  seduction  by  the  defendant 
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In  regard  to  the  promise  of  marriage,  the  jury  were  told,  that  it 
was  competent  evidence  to  be  submitted  to  them  in  this  action,  but 
that  they  could  not  give  damage  for  the  breach  of  such  contract ; 
and  that  the  daughter  alone  had  the  right  to  bring  an  action  for  the 
breach  of  such  promise ;  and  that,  if  such  damages  were  allowed  in 
this  action,  it  would  not  bar  the  daughter's  right  to  sue  and  recover 
for  a  breach  of  promise  of  marriage ;  but  that  such  evidence  might 
be  competent  for  the  jury  to  lake  into  account  in  determining  the 
plaintiff's  right  to  recover,  as  tending  to  prove  an  intimacy  between 
the  parties,  and  an  influence  which  the  defendant  might  have  ac- 
quired over  the  daughter  by  such  means,  and  thereby  render  a  se- 
duction more  probable,  than  it  might  be  under  other  circumstances ; 
but  that  probably  in  this  case  the  jury  would  not  have  reason  to  re- 
sort to  such  a  circumstance,  on  the  question  whether  the  action  is 
maintained ;  but  that  on  the  question  of  damages  it  was  proper  for 
them  to  consider  it,  as  tending  in  some  measure  to  give  character  to 
the  wrongful  act  of  the  defendant,  and  show  it  more  reprehensible 
and  wanton,  than  it  might  have  been,  if  no  such  confidence  had 
been  acquired ;  and  that,  in  actions  where  a  jury  can  give  exempla- 
ry damages,  as  in  this  case,  the  jury  may  take  into  account  the  wan- 
tonness of  the  act  of  which  complaint  is.made. 

The  jury  were  also  told,  that  they  might,  on  the  question  of  dam- 
ages, take  into  account  the  good  character  of  the  daughter,  in  re- 
gard to  chastity,  previous  to  the  seduction,  since  they  were  author- 
ized to  give  damages  for  the  mortification  and  wounded  feelings  of 
the  plaintiff,  occasioned  by  the  seduction,  which  it  might  well  be 
supposed  would  be  greater,  than  if  the  daughter  was  of  bad  charac- 
ter. The  jury  were  told,  that,  in  actions  like  the  present,  there 
could  be  no  certain  rule  of  damages,  but  that  every  case  must  stand 
upon  its  own  peculiar  circumstances;  and  that  they  must  take  the 
case,  and  do  as  they  would  be  done  by  unto  under  like  circumstances. 

Verdict  for  plaintiff.     Exceptions  by  defendant. 

A.  Peck  and  L.  Underwood  for  defendant. 

I.  The  court  erred,  in  admitting  evidence  of  a  promise  of  mar- 
riage by  the  defendant  to  the  plaintiff's  daughter. 

1.  The  promise  of  marriage  is  a  ground  for  a  distinct  action  at  the 
suit  of  the  daughter ;  and  it  is  a  fundamental  principle,  that  that,  which 
is  evidence  of  another  and  distinct  cause  of  action,  is  not  admissible. 
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2.  In  this  action  such  evidence  is  not  pertinent,  to  establish  any 
point  material  for  the  plaintiff  to  establish.  It  is  not  evidence  tend* 
ing  to  prove  the  fact  of  seduction  by  the  defendant,  as  illicit  inter- 
course is  neither  the  necessary,  justifiable,  or  even  probable  result 
of  a  promise  of  marriage.  Nor  is  it  evidence  in  aggravation  of 
damages, — as  one  cause  of  action  cannot  be  used  as  evidence  in  ag- 
gravation of  damages  in  another  suit  for  a  different  cause  of  action. 
If  permitted,  the  defendant  is  made  twice  answerable  for  the  same 
damages.  Dodd  v.  Norris,  3  Camp.  519.  Elliott  v.  NickHn,  5 
Price  443.  GiUett  v.  Mead,  7  Wend.  193.  Foster  v.  Schofitld,  I 
Johns.  399.  TuUige  v.  Wade,  3  Wils.  18.  The  true  principle  is 
this  : — Such  evidence  is  not  admitted  in  chief  for  the  plaintiff;  but 
when  the  deportment  of  the  daughter  is  relied  on  in  the  defence,  as 
being  calculated  to  induce  the  act  complained  of,  or  the  conduct  of 
the  plaintiff,  in  suffering  what  might  be  an  apparent  impropriety,  the 
defendant's  promise  of  marriage  may  sometimes  be  proved,  in  vindi- 
cation or  explanation  of  such  conduct, — but  even  then  can  be  used 
for  no  other  purpose,  than  to  repel  such  defence. 

II.  If  the  evidence  were  admissible,  the  cotirt  made  an  improper 
use  of  it  in  the  charge, — 1.  As  evidence  to  establish  the  act  of  se- 
duction, or  in  determining  the  plaintiff's  right  to  recover ; — 2.  By 
giving  it  effect  as  evidence  in  chief,  or  in  aggravation  of  damages  ;— 
3.  In  not  requiring  the  jury  to  find,  that  the  promise  was  made  be- 
fore the  seduction. 

III.  The  evidence  in  relation  to  the  expenses  of  lying  in,  d&c, 
and  of  taking  care  of  and  bringing  up  the  child  should  have  been 
excluded.    5  Cow.  106. 

IV.  The  evidence  in  relation  to  the  good  character  of  the  daugh- 
ter should  have  been  excluded, — as  no  attempt  was  made  to  impeach 
her.  Bamfield  v.  Massey,  1  Camp.  460.  Dodd  v.  Norris,  3  lb. 
519. 

L.  E.  Chittenden  for  plaintiff. 

The  evidence  of  the  promise  of  marriage  was  not  introduced  for 
any  other  purpose,  than  that  of  determining  the  character  of  defend- 
ant's act.  And  the  jury  were  expressly  told,  that  this  was  the  only 
point,  to  which  it  was  material  on  the  question  of  damages.  I 
Greenl.  Ev.  475.  Elliott  v.  Nicklin,  5.  Price  646.  Tullidge  v. 
Wade,  3  Wils.  18.    2  Stark.  Ev.  722. 
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Evidence  of  the  good  character  of  the  daughter  was  clearly  ad- 
missible. 1  Green).  Ev.,  579.  5  Price  641.  3  Wilt.  16.  3  Steph. 
N.  P.  2356.  The  damages  are  given,  not  only  for  the  loss  of  ser* 
vices,  but  for  all  the  parent  can  feel  from  the  nature  of  the  injury. 
The  character  of  the  seduced  is  directly  involved  in  the  issue.  1 
Greenl.  Ev.  577.  Bamfield  v.  Massey,  I  Camp.  460.  Dodd  v. 
Norris,  3  lb.  519.    Bate  v.  Hill,  1C.&P.  100. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  Upon  the  trial  several  exceptions  were  taken  to 
rulings  of  the  county  court,  which  have  been  argued  in  this  court 

1.  It  is  insisted  in  argument,  that  the  court  erred  in  receiving 
evidence  of  a  promise  of  marriage,  made  hy  the  defendant  to  the 
plaintiff's  daughter.  This  evidence,  though  objected  to,  was  admit- 
ted by  the  court  upon  the  opening  of  the  plaintiff's  case.  In  rela- 
tion to  the  admission  of  this- evidence,' the  authorities  are  somewhat 
conflicting.  The  ground  of  objection  seems  to  be,  that  it  is  the  in- 
troduction of  distinct  and  independent  matter,  which  is  cause  for  a 
separate  suit  in  favor  of  the  daughter,  and  that  the  reception  of  such 
evidence  would  be  of  dangerous  tendency.  It  is  said  by  Mr.  Green- 
leaf,  in  his  treatise  upon  evidence,  that  the  plaintiff  may  give  evi- 
dence of  the  terms  on  which  the  defendant  visited  bis  house,  and 
that  he  was  paying  his  addresses  to  the  daughter  upon  the  promise 
or  with  the  intentions  of  marriage ;"  and  he  cites  in  support  of  the 
proposition  Elliott  v.  NickUn,  5  Price  641,  and  TuUagt  v.  Wade, 
3  Wils.  18.  These  cases,  however,  we  think,  hardly  support  the 
doctrine  laid  down  in  the  text.  While  in  Dodd  v.  Norris,  3  Camp. 
519,  and  Legg  v.  Robinson,  7  Wend.  193,  and  in  Foster  v.  Scqfidd, 
1  Johns.  299  it  was  held,  that  evidence  of  a  promise  of  marriage  was 
inadmissible,  though  the  judge  instructed  the  jury  not  to  consider  the 
damages  arising  from  the  breach  of  the  promise  of  marriage,— and  that, 
where  such  evidence  is  received,  the  verdict  will  be  set  aside.  The 
utmost  extent,  to  which  the  inquiry  was  allowed  in  Dodd  v.  Norris, 
was,  whether  the  defendant  paid  his  addresses  in  an  honorable  way. 
And  this  was  permitted  for  the  purpose  of  accounting  for  and  ex- 
plaining certain  indelicacy  and  levity  of  conduct,  imputed  to  her  by 
the  defence.  I  think  the  weight  of  authority  is  against  the  admis- 
sion of  evidence  of  a  promise  of  marriage  in  this  action. 
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Bat  admitting  this  evidence  to  have  been  properly  received,  we 
think  the  county  court  erred  in  instructing  the  jury,  that  it  had  a 
tendency  to  prove  the  fact  of  seduction.  We  are  unable  to  perceive, 
that  it  had  any  tendency  to  prove  the  issue ;  but  if  it  had,  it  was 
quite  too  remote,  to  justify  its  reception  for  such  purpose.  No  au- 
thorities are  produced  to  sustain  the  position  assumed  by  the  court 
below  in  this  respect,  and  we  think  none  are  to  be  found,  that  go  to 
that  extent.  Indeed,  it  was  conceded  in  argument,  that  it  had  no 
direct  tendency  to  prove  the  seduction ;  but  it  was  said,  that  as  there 
was  other  evidence  sufficient  to  establish  the  fact,  the  case  ought 
not  to  be  opened.  This,  however,  is  entirely  unsatisfactory ;  for 
non  constat,  that  the  jury  would  have  found  the  issue  for  the  plain- 
tiff, independent  of  the  promise  to  marry. 

It  is  farther  objected,  that  the  court  erred  in  admitting  evidence 
of  the  general  character  and  standing  of  the  plaintiff  and  his  family ; 
and  it  seems  to  us  that  this  objection  is  well  founded.  It  does  not 
appear,  that  the  defendant  gave  any  evidence  to  impeach  the  char- 
acter of  the  daughter,  or  that  of  the  plaintiff  and  his  family ;  and  in 
the  absence  of  such  proof,  we  are  not  aware  of  any  rule  of  law,  that 
would  justify  the  introduction  of  the  evidence  objected  to.  It  is 
said,  that  the  character  of  the  daughter  for  chastity  is  involved  in 
the  issue  and  therefore  may  be  supported  by  general  evidence ;  but 
this,  we  apprehend,  is  only  allowable,  where  her  character  is  im- 
peached by  the  defence.  Until  this  is  done,  she  must  rely  upon  that 
general  good  character,  which  the  law  presumes  every  one  to  possess 
until  it  is  impeached.  In  the  action  for  slander,  the  plaintiff's  char- 
acter is  involved  in  the  issue ;  and  yet  he  is  never  allowed  to  give 
evidence  of  his  general  good  character,  until  it  is  impeached  by  the 
defendant's  testimony. 

It  appears,  that  evidence  was  given  to  the  jury,  though  objected 
to,  of  the  probable  expense  of  supporting  the  illegitimate  child. 
This  evidence  was  improperly  admitted.  If  the  plaintiff  should  re- 
cover for  this  item,  he  could  not  be  compelled  to  apply  it  to  the  sup- 
port of  the  child ;  nor  would  the  recovery  by  the  plaintiff  exonerate 
the  defendant  from  the  support  of  the  child,  if  called  upon.  5 
Cow.  106. 

For  these  reasons  the  judgment  of  the  county  court  must  be 
reversed. 

xxiii.        15 
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Cotton  Fletcher  v.  Morton  Cole. 
Sale.    Delivery  and  acceptance.    Rescinding  contract 

The  defendant  end  one  M.  entered  into  a  contract  for  the  sale  of  a  quantity  of 
pine  boards,  which  the  defendant  was  to  procure  to  be  8a wed  from  logs  be- 
longing to  him,  then  selected  and  marked  with  the  initials  of  M.'s  name,  and 
which  M.  was  to  receive  at  the  mill,  at  the  measurement  made  by  the  sawyer, 
and  for  which  he  was  to  pay  at  a  rate  agreed  apon  for  each  one  thousand  feet; 
and  it  was  understood,  that  M.  was  not  to  take  the  limber  from  the  mill  yard, 
until  he  paid  for  it.  Bat  from  time  to  time,  as  the  boards  were  sawed  and 
measured  by  the  sawyer,  M.  drew  them  from  the  mill  yard,  in  the  absence  of 
the  defendant,  and  piled  them  in  an  open  space  near  a  building  which  was  oc- 
cupied by  him ;  but  he  expressed  dissatisfaction  with  the  sawyer's  measure- 
ment, and  repeatedly  declared,  that  he  would  not  take  them  at  that  measure- 
ment;—and  it  was  held,  that  the  defendant  was  entitled  to  prove,  as  tending  to 
•how  that  the  boards  bad  never  been  delivered  and  accepted,  the  declaration 
of  M.,  made  when  he  was  called  upon  by  the  defendant's  clerk  for  payment  for 
the  boards,  that  when  the  defendant  "  furnished  lumber  according  to  contract, 
he  would  pay  for  it" 

It  is  not  essential  to  the  rescinding  ef  a  contract,  that  it  should  in  all  cases  be  by 
the  mutual  consent  of  the  parties.  If,  by  the  terms  of  the  contract,  concurrent 
acts  are  to  be  performed,  as  a  delivery  of  the  property  by  one  party  and  a  pay- 
ment of  the  price  by  the  other,  if  either  party  should  refuse  to  perform  his  part 
of  the  contract,  the  other  party  may  treat  it  as  an  abandonment  of  the  contract 
and  justify  a  rescision  of  h. 


Trespass  for  a  quantity  of  pine  boards.    Plea,  the  general 
and  trial  by  jury,  September  Term,  1849,— Bennett,  J.,  presiding. 

The  plaintiff,  as  constable  of  the  town  of  Colchester,  had  attached 
the  boards  in  question  as  the  property  of  one  Myers,  and  the  defend* 
ant,  alter  the  attachment,  had  taken  them  and  converted  them  to  his 
own  use.  It  appeared,  that  the  logs,  from  which  the  boards  were 
sawed,  were  drawn  by  the  defendant  to  the  saw  mill  at  Winooski 
Falls  in  March,  1647,  and  were  then  his  property ;  and  the  question 
was,  whether  the  lumber  had  been  sold  by  the  defendant  to  Myers, 
so  as  to  subject  it  to  attachment  upon  his  debts. 

It  appeared,  that  in  March,  1847,  the  defendant  and  Myers  bar* 
gained  for  the  sale  of  a  quantity  of  lumber  to  Myers,  and  went 
together  to  the  saw  mill,  where  the  logs  lay,  and  selected  certain 
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logs,  from  which  Myers  was  to  have  his  lumber,  and  they  were 
marked,  in  chalk,  with  the  initials  of  Myers9  name;  and  it  was 
agreed,  that  Myers  should  have  the  boards  sawed  from  these  logs,  at 
the  measurement  of  the  sawyer,  as  he  should  measure  them  after 
they  were  sawed,  at  $19,00  per  thousand  feet;  and  the  defendant 
directed  the  sawyer  to  saw  the  logs  as  Myers  should  direct ;  and 
they  were  to  be  sawed  at  the  defendant's  expense.  The  evidence 
on  the  part  of  the  defendant  tended  to  prove,  that  it  was  at  the  same 
time  agreed,  that  Myers  should  not  take  the  lumber  from  the  mill 
yard,  until  he  had  paid  for  it. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  prove,  that  the 
lumber  was  sawed,  by  the  procurement  and  at  the  expense  of  the 
defendant,  in  March,  or  early  in  April,  1847,  and  that,  while  the 
sawyer  was  sawing  it,  Myers,  in  the  absence  of  the  defendant,  re- 
moved the  principal  part  of  the  lumber  away  from  the  mill  yard, 
some  six  or  eight  rods,  and  piled  it  in  an  open  space  near  a  build- 
ing in  part  occupied  by  him ;  and  that  he  found  fault  with  the  mill 
measure,  saying  to  the  sawyer,  and  to  one  Talcott,  who  was  in  the 
employment  of  Cole,  after  he  had  removed  a  part  of  the  lumber,  that 
he  would  not  take  it  at  the  mill  measure,  as  he  was  dissatisfied  with 
the  manner  in  which  it  was  measured ;  and  that  be  at  the  same  time 
sent  word  by  the  sawyer  and  by  Talcott  to  the  defendant,  that  he 
would  not  take  it  at  the  mill  measure,  on  account  of  his  dissatisfac- 
tion with  the  measure ;  and  that  the  next  morning  after  he  had  sent 
such  word  to  the  defendant,  which  was  at  evening,  the  residue  of 
the  lumber,  consisting  of  one  or  two  logs,  was  sawed,  and  Myers  re- 
moved it  and  piled  it  with  the  other,  saying  at  the  same  time,  that 
he  would  not  take  it  at  the  mill  measure,  on  account  of  dissatisfac- 
tion with  the  measurement 

The  defendant's  testimony  tended  to  prove,  that  in  the  evening, 
when  Myers  sent  such  word  to  the  defendant,  who  lived  about  two 
miles  from  the  mill,  a  portion  of  the  lumber  lay  in  the  mill  and  by 
the  side  of  it,  as  it  had  been  thrown  out  by  the  sawyer,  and  that  the 
defendant,  the  same  evening,  sent  his  clerk  to  Myers  for  the  pay  for 
the  lumber;  that  Myers  refused  to  pay  for  it,  and  the  clerk  commu- 
nicated this  to  the  defendant  the  same  evening,  and  at  the  same  time 
Talcott  informed  the  defendant,  that  Myers  had  told  him  he  would 
not  take  the  lumber  at  the  mill  measure;  that  the  defendant  there- 
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-upon  directed  Talcott  to  go  to  the  mill  the  next  morning  and  remove 
and  pile  up  the  lumber,  and  to  tell  Myers,  that  he  could  not  have  it; 
that  Talcott  did  so  inform  Myers, — but  that  when  he  arrived  at  the 
mill  Myers  had  removed  a  part  of  the  lumber  and  piled  it  at  the 
place  where  it  was,  when  attached  by  the  plaintiff,  and  was  then 
moving  the  residue,  and  said  at  the  same  time,  that  he  would  not 
take  it  at  the  sawyer's  measure ;  and  that  Talcott,  after  this,  assisted 
Myers  in  loading  some  of  the  lumber,  and  Myers  removed  it  and 
placed  it  with  the  other,  where  the  whole  remained  until  attached 
by  the  plaintiff  in  July,  1847. 

The  defendant  offered  to  prove,  that  when  his  clerk  called  upon 
Myers  for  the  pay  for  the  lumber,  as  above  stated,  Myers  said  to 
him,  that  when  the  defendant  "  furnished  lumber  according  to  con- 
tract, he  would  pay  for  it."  To  this  evidence  the  plaintiff  objected, 
and  it  was  excluded  by  the  court. 

The  plaintiff  gave  evidence  tending  to  prove,  that  all  the  lumber  in 
question  had  been  measured  by  the  sawyer,  at  the  mill,  before  it  was 
removed,  and  the  mill  measure  marked  upon  the  boards,  and  that 
the  defendant  had  been  furnished  with  the  sawyer's  measurement, 
and  had  charged  the  amount  upon  his  book  to  the  defendant,  at  the 
price  agreed  upon,  and  that  the  charge  continued  thus  upon  his 
books  until  some  time  after  September  9,  1847,  when  it  was  altered 
and  the  words  "  not  delivered  "  written  under  it  The  defendant 
took  and  sold  the  lumber  September  8,  1847. 

The  defendant  requested  the  court  to  charge  the  jury,  that  in  or- 
der to  have  the  removal  by  Myers  operate  as  a  delivery,  to  vest  the 
property  in  Myers,  it  must  have  been  done  with  an  intention  on  the 
part  of  Myers  to  accept  it  at  the  measurement,  as  it  had  been  mea- 
sured by  the  sawyer ;  and  that  if  any  thing  remained  to  be  done,  to 
ascertain  the  quantity,  the  property  did  not  vest  in  Myers ;  and  that 
if  it  was  the  intention  of  Myers,  at  the  time  he  removed  the  lumber, 
to  have  it  measured  before  he  accepted  it,  no  property  vested  in  him 
by  such  removal;  that  if  the  jury  should  find,  that  the  contract  was, 
that  Myers  should  not  have  the  lumber,  until  it  was  paid  for,  or  if 
they  did  not  find,  that  any  agreement  was  made  as  to  the  time  of 
payment,  the  removal  by  Myers,  before  payment,  was  tortious,  and 
no  property  thereby  vested  in  Myers;  that  as  the  property  was  con- 
ceded to  have  been  the  defendant's,  it  was  necessary  for  the  plaintiff 
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to  show  a  complete  sale  and  delivery  to  Myers, — and  that  there 
most  have  been  a  possession  taken  by  Myers,  with  the  knowledge 
and  consent  of  the  defendant ;  that  if  the  jury  should  find,  that 
Myers  objected  to  receiving  the  lumber  at  the  measure,  at  which 
the  defendant  claimed  be  should  receive  it,  and  the  parties  never 
came  to  an  agreement  upon  this  point,  and  disagreed  as  to  it  after 
the  lumber  was  removed,  no  property  vested  in  Myers ;  that  it  was 
competent  for  the  defendant,  if  the  lumber  was  not  sold  in  the 
log,  but  was  to  be  measured  and  delivered  after  it  was  sawed,  to 
object  to  its  delivery,  even  though  Myers  claimed  the  lumber  ac- 
cording to  the  contract, — and  that  in  that  event  no  property  passed, 
and  the  defendant  would  only  be  liable  for  breach  of  contract  to 
Myers ;  or,  if  they  should  find  the  contract  rescinded,  the  plaintiff 
could  not  recover. 

The  court  charged  the  jury,  that  if  the  original  contract  between 
Myers  and  the  defendant,  for  the  sale  of  the  lumber,  had  been  re- 
scinded by  the  parties  to  it,  the  plaintiff  could  not  recover ;  that  it 
was  competent  for  the  parties  to  the  contract  to  put  an  end  to  it  at 
any  time  before  the  attachment,  if  it  were  done  by  their  mutual  un- 
derstanding and  consent ;  but  that  H  was  not  competent  for  either 
one  of  the  parties  to  do  it  without  the  consent  of  the  other ;  and  that 
it  was  for  the  jury  to  inquire,  from  the  whole  testimony  bearing  up- 
on this  point,  whether  in  fact  the  parties  did  rescind  the  contract. 

In  regard  to  the  delivery  of  the  lumber  the  court  instructed  the 
jury,  that  it  is  a  general  principle,  that  when  property  is  bargained 
and  sold,  but  not  on  time,  the  delivery  of  the  property  by  the  vendor 
and  the  payment  of  the  purchase  money  by  the  vendee  are  concur- 
rent acts;  and  that,  when  there  is  no  agreement  for  time,  it  is  of 
course  to  be  taken  as  a  cash  sale ; — that  in  the  present  case  it  ap- 
peared by  the  defendant's  evidence,  that  it  was  agreed,  in  express 
terms,  that  the  lumber  was  not  to  be  delivered,  until  paid  for ;  but 
that  the  defendant  might,  if  he  thought  proper,  waive  the  payment, 
and  deliver  the  lumber  without  exacting  payment  down,  and  if  he 
did  so,  he  could  not  afterwards  assert  such  right  and  urge  it  as  a 
reason,  why  the  property  did  not  pass  to  Myers,  so  as  to  subject  it 
to  attachment ;  and  that  if,  from  all  the  testimony  bearing  upon  this 
point, — the  court  referring  the  jury  to  it, — the  jury  found,  that  the 
defendant  bad  delivered  the  lumber  to  Myers,  waiving  his  right  to 
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demand  payment  at  the  time,  or,  after  Myers  had  taken  possession 
of  the  boards,  when  sawed,  and  removed  them  from  the  mill  yard, 
had  acquiesced  in  his  having  the  possession  without  having  paid  the 
purchase  money,  and  treated  the  lumber  as  being  in  Myers*  control, 
under  the  contract,  the  verdict  should  be  for  the  plaintiff,  but  other- 
wise for  the  defendant. 

In  regard  to  the  damages  the  court  charged  the  jury,  that,  if  they 
found  for  the  plaintiff,  the  rule  of  damages  would  be  the  value  of  the 
lumber  at  the  time  it  was  taken  by  the  defendant ;  and  that  they 
might,  in  their  discretion,  add  to  the  value  the  interest  upon  it  from 
the  time  it  was  taken  to  the  time  of  trial,  but  were  not  bound  to  do 
so. 

Verdict  for  plaintiff.     Exceptions  by  defendant 

A.  Peck  for  defendant 

B.  Rirford  and  Wires  4*  Ptck  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  plaintiff,  as  an  officer,  having  attached  the 
lumber  in  question  upon  legal  process  against  one  Myers,  and  the 
defendant  having  subsequently  taken  the  lumber  and  converted  it, 
this  suit  was  brought  to  recover  the  value  of  it.  It  being  conceded 
at  the  trial,  that  the  defendant  was  the  owner  of  the  lumber  in  ques- 
tion shortly  previous  to  the  attachment,  it  became  important  to  the 
plaintiff  to  show  a  sale  and  delivery  of  the  same  by  the  defendant  to 
Myers,  so  that  the  property  thereby  vested  in  Myers ;  and  testimony 
was  given  by  the  plaintiff,  tending  to  prove  that  fact.  The  defend- 
ant introduced  evidence  tending  to  show,  that  the  lumber  never  was 
delivered.  The  defendant  offered  to  prove  the  declaration  made  by 
Myers  to  the  clerk  of  the  defendant,  when  he  called  upon  him  to 
pay  for  the  lumber,  "  that  when  the  defendant  furnished  lumber  ac- 
cording to  the  contract,  he  would  pay  for  it,"  but  the  same  was  ex- 
cluded by  the  county  court ; — and  in  this  we  think  the  court  erred. 
The  proof  thus  offered  and  excluded,  in  connection  with  the  re- 
peated declarations  of  Myers,  while  removing  and  piling  the  boards, 
that  he  would  not  take  them  at  the  mill  measure,  which,  by  the  terms 
of  the  contract,  he  was  bound  to  do,  had  a  direct  tendency  to  show, 
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that  at  that  time  he  had  not  accepted  the  boards.  The  contract  re- 
specting the  lumber  was  executory,  and  of  course  so  remained,  until 
executed  by  a  delivery  and  acceptance  of  the  boards.  It  is  not  pre- 
tended, that  at  the  time  of  making  the  contract,  the  property  vested 
in  Myers.  The  logs  were  to  be  sawed  into  boards  by  the  defend- 
ant and  measured  by  the  sawyer,  before  a  delivery  was  contempla- 
ted. Until  a  consummation  of  the  contract  by  delivery  by  defend- 
ant and  acceptance  by  Myers,  the  title  to  the  lumber  would  remain 
in  the  defendant.     The  testimony  should  have  been  admitted. 

The  court  were  requested  to  instruct  the  jury,  that  if  they  found 
the  contract  was  rescinded,  the  plaintiff  could  not  recover.  In  an- 
swer to  this  request,  the  court  informed  the  jury,  that  if  they  found 
the  contract  was  rescinded,  the  plaintiff  could  not  recover,  but  their 
verdict  would  be  for  the  defendant;  that  it  was  competent  for  the 
parties  to  the  contract  to  put  an  end  to  it,  at  any  time  before  the  at* 
tachment,  if  it  was  done  by  their  mutual  understanding  and  consent ; 
but  that  neither  party  could  do  it  without  the  consent  of  the  other. 
This  charge  appears  to  us  to  be  erroneous.  Though  it  be  true,  that 
contracts  may  be  rescinded  by  the  mutual  consent  of  the  parties,  we 
think  it  equally  true,  that,  under  certain  circumstances,  one  of  the 
contracting  parties  may  rescind,  without  the  consent  of  the  other. 
For  instance,  where,  by  the  terms  of  the  contract,  concurrent  acts 
are  to  be  performed,  as  a  delivery  of  the  property  by  one  party  and 
a  payment  of  the  price  by  the  other,  if  either  party  should  refuse  to 
perform  his  part  of  the  contract,  the  other  party  would  be  at  liber- 
ty to  treat  it  as  an  abandonment  of  the  contract  and  justify  a  rescis- 
ion  of  it  In  the  case  at  bar,  the  evidence  tended  to  prove,  that  the 
defendant  was  entitled  to  the  purchase  money  upon  the  delivery  of 
the  lumber,  and  that,  when  the  lumber  was  in  a  condition  to  be  de- 
livered, Myers  refused  to  perform  bis  part  of  the  contract  by  receiv- 
ing the  boards  at  the  mill  measure  and  paying  the  purchase  money, 
and  that  thereupon  the  defendant  rescinded  the  contract  and  appro- 
priated the  lumber  to  his  own  use, — as  he  might  well  do  provided 
the  facts  were  as  his  evidence  tended  to  prove.  And  it  seems  to  us, 
that  the  county  court  should  have  so  instructed  the  jury. 

The  judgment  of  the  county  court  is  reversed,  and  the  case  re- 
manded for  a  farther  trial. 
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Levi  Underwood  v.  Moses  L.  Hart. 

Entry  of  action.  Presumption  of  regularity.  Alteration  of  Re 
turn.     Charge  to  jury.    Declarations  by  Attorney.    Res  gestae. 

It  is  necessary  for  a  justice  of  the  peace,  before  whom  a  writ  is  made  retainable, 
to  be  present  at  the  place  of  return,  within  two  hoars  from  the  time  set  in  the 
writ  for  its  return,  with  the  writ  in  his  possession,  or  at  his  control,  ready  to 
proceed  with  the  trial ;  bat  it  is  not  necessary,  that  he  should  remain  there  the 
whole  time,  or  that  he  should  call  the  action  within  the  two  hours,  or  make  any 
order  for  its  delay  ;  he  may  leave  the  place  and  return  again,  at  a  proper  time, 
to  call  the  case  and  try  it,  or  default  it,  if  there  is  no  appearance  on  the  part  of 
the  defendant. 

When  a  justice's  record  of  a  judgment  is  produced,  the  presumption  is  in  favor  of 
the  regularity  of  the  judgment ;  it  will  be  presumed,  that  all  things  were  right- 
ly done ;  and  a  party,  seeking  to  avoid  the  judgment  by  audita  querela,  must, 
by  his  evidence,  overcome  this  presumption. 

Evidence  that  the  officer,  by  the  procurement  of  the  attorney  for  the  plaintiff  in  the 
justice  suit,  more  than  two  hours  after  the  time  named  in  the  writ  for  its  re- 
turn, altered  his  return  upon  the  writ,  according  to  the  fact,  in  the  absence  of 
the  justice,  and  before  a  default  bad  been  entered  upon  the  writ,  has  no  tenden- 
cy to  prove,  that  the  justice  was  not  at  the  place  of  return  within  the  two 
hours. 

That  the  justice  went  to  the  place  of  return  after  the  expiration  of  the  two  hours 
and  entered  a  default  upon  the  writ  has  but  a  slight  tendency  to  piove,  that  he 
had  not  been  there  within  the  two  hours,  and  is  not  sufficient  to  overcome  the 
presumption  in  favor  of  the  regularity  of  the  proceedings. 

It  is  not  error  for  the  county  court  to  refuse  to  charge  the  jury  in  accordance  with 
a  request  by  the  party,  unless  the  request  be  sound  law  to  its  full  extent.  It  b 
sufficient,  that  the  charge  is  a  substantial  compliance  with  so  much  of  the  re- 
quest as  is  well  founded. 

The  attorney,  with  whom  a  demand  is  left  for  collection,  has  not  such  an  interest 
in  a  suit  brought  by  him  upon  it,  as  to  make  his  admissions  evidence,  upon  that 
ground,  in  favor  of  the  debtor,  who  seeks,  by  audita  querda,  to  avoid  the  judg- 
ment rendered  against  him  in  the  suit. 

Upon  the  trial  of  an  audita  quertlay  brought  to  set  aside  a  justice's  judgment  for 
the  alleged  reason,  that  the  justice  was  not  present  at  the  place  of  return  of  the 
writ  within  the  two  hours  after  the  time  set  for  its  return,  it  is  not  competent. 
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for  the  complainant,  after  proving  that  he  was  present  at  the  place  of  trial, 
within  the  two  hoars,  and  that  the  justice  was  not  there  after  that,  within  the 
two  hours,  to  prove  that  the  attorney  of  the  plaintiff"  in  that  suit,  at  whose 
office  the  writ  was  made  returnable,  then  said  to  him,  that  the  justice  had  not 
previously  been  there,— such  representation  not  being  alleged  as  a  substantive 
ground  of  complaint. 

Neither  is  it  competent /or  the  complainant  to  prove,  in  soch  case,  declarations  of 
the  attorney,  made  after  the  expiration  of  the  two  hours,  and  while  he  was 
searching  for  the  justice,  and  before  the  default  was  entered  by  the  justice  upon 
the  writ,  that  he  had  not  seen  the  justice  that  day. 

Soch  declarations  by  the  attorney  are  neither  admissible  as  admissions  for  the  pun- 
pose  of  a  trial  and  for  obviating'  the  necessity  of  proof,  nor  as  characterizing 
any  act  of  the  attorney,  and  so  constituting  part  of  the  res  gesta. 

Audita  Querela.  The  complainant  alleged,  that  the  defendant 
sued  out  a  writ  against  him,  in  an  action  upon  note,  returnable  be- 
fore Lyman  Cummings,  a  justice  of  the  peace,  at  the  office  of  Ly- 
man &  Chittenden,  in  Burlington,  on  the  twenty  first  day  of  Sep- 
tember, 1846,  at  nine  o'clock  in  the  forenoon,  and  caused  the  same 
to  be  served  by  attaching  the  complainant's  property,  and  that  the 
complainant  attended  at  the  place  of  trial  on  the  return  day  of  the 
writ,  but  the  justice  was  not  present  at  the  place  of  return  within 
two  hours  after  the  time  set  for  the  return,  but  afterwards,  by  the 
fraudulent  procurement  of  the  defendant,  entered  up  a  judgment  by 
default  against  the  complainant,  without  his  knowledge,  upon  which 
execution  had  issued.  Plea,  the  general  issue,*and  trial  by  jury, 
March  Term,  1849, — Bennett,  J.,  presiding. 

On  trial,  the  plaintfff  gave  in  evidence  certified  copies  of  the  jus- 
tice's record  of  the  judgment  in  question,  and  of  the  execution  is- 
sued thereon.  The  plaintiff  then  offered  the  deposition  of  one  Kel- 
logg, who  testified,  in  substance,  that  about  ten  o'clock  in  the  fore- 
noon of  September,  21,  1846,  at  the  request  of  the  complainant,  he 
went  to  the  office  of  Lyman  &  Chittenden,  to  see  whether  the  jus- 
tice, Lyman  Cummings,  was  there ;  that  Mr.  Lyman  was  there,  but 
the  justice  was  not  there ;  that  from  that  time  until  about  fifteen 
minutes  after  eleven  o'clock  he  kept  watch,  and  the  justice  did  hot 
enter  the  office ;  that  then  the  witness  went  with  the  complainant  to 
the  office,  and  the  complainant  inquired  of  Mr.  Lyman,  whether 
Cummings  had  been  there, — and  Lyman  replied,  that  he  had  not; 
xxin.         16 
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that  Lyman  then  inquired  of  the  complainant,  what  he  was  going  to 
do  with  the  suit  in  favor  of  Hart  against  him,  and  the  complainant 
replied,  that  he  did  not  know,  as  he  should  do  any  thing  about  it ; 
and  that  Lyman  then  said,  he  must,  or  would,  hunt  up  the  justice. 
To  so  much  of  this  deposition,  as  detailed  the  declarations  of  Ly- 
man, the  defendant  objected,  and  it  was  excluded  by  the  court  It 
was  conceded,  that  Lyman  was  an  attorney  at  law,  and  that  the  de- 
mand in  favor  of  Hart  against  the  complainant  was  left  with  him  and 
his  partner  for  collection.  The  complainant  farther  offered  to  prove, 
that,  about  half  past  eleven  o'clock  of  the  forenoon  of  the  same  day, 
Lyman,  while  he  was  searching  for  the  justice,  stated  that  he  had 
not  seen  him  that  day.  To  this  evidence  the  defendant  objected, 
and  it  was  excluded  by  the  court  The  plaintiff  also  gave  evidence 
tending  to  prove,  that  the  justice  went  to  the  office  of  Lyman  & 
Chittenden  about  twelve  o'clock,  noon,  of  that  day,  and  entered  a 
judgment  by  default,  in  the  absence  and  without  the  knowledge  of 
the  complainant.  The  plaintiff's  evidence  also  tended  to  prove,  that 
after  eleven  o'clock,  and  previous  to  the  default  being  entered,  Ly- 
man procured  the  officer,  who  served  the  writ,  to  goto  the  office  and 
alter  his  return, — which  then  showed  but  five  days'  notice  to  the 
complainant, — and  that  the  officer  did  go  with  Lyman  to  the  office, 
and,  in  the  absence  of  the  justice  and  of  the  complainant,  did  alter 
his  return,  according  to  the  fact,  so  as  to  show  six  days'  notice,— 
the  writ  then  being  upon  the  table  in  the  office.  There  was  no  ev- 
idence tending  to  show,  that  the  justice  had  been  to  the  office  of 
Lyman  &  Chittenden  before  eleven  o'clock,  except  the  copy  of  the 
justice's  record,  and  none  to  show  that  he  had  not  been  there,  ex- 
cept such  as  has  been  above  stated. 

The  plaintiff  requested  the  court  to  charge  the  jury, — 1.  That, 
unless  the  justice  was  present,  at  the  place  set  in  the  writ  for  trial, 
between  the  hours  of  nine  and  eleven  of  that  day,  with  the  writ  in 
his  possession,  ready  to  proceed  with  the  trial,  the  judgment  was  ir- 
regularly entered ; — 2.  That  if  the  justice  went  to  the  office  of  Ly- 
man &  Chittenden  after  the  lapse  of  two  hours  from  the  time  set  in 
the  writ  for  trial,  and  entered  judgment  by  default,  the  burden  of 
proof  would  be  upon  the  defendant,  to  show  that  the  justice  had, 
within  the  two  hours,  taken  jurisdiction  of  the  case ;  and  that,  un- 
less the  defendant  established*  that  fact  by  a  fair  balance  of  testimo- 
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ny,  the  plaintiff  was  entitled  to  a  verdict; — 3.  That  if  the  justice 
did  go  to  the  office  of  Lyman  d&  Chittenden  after  nine  o'clock,  but 
went  away  without  knowing  what  suite  he  had  before  him,  or  who 
the  parties  were,  and  made  no  order  for  the  suits  to  lie  open,  and 
did  not  continue  the  suit,  and  did  not  return,  until  after  the  expira- 
tion of  two  hours  from  the  time  set  in  the  writ  for  trial,  he  would 
have  no  jurisdiction. 

But  the  court  charged  the  jury,  that  it  was  necessary  for  the  jus* 
tice  to  be  at  the  place,  where  the  writ  was  returnable,  within  two 
hours  from  the  time  set  in  the  writ  for  its  return,  with  the  writ  in 
his  possession,  or  at  his  control,  ready  to  proceed  with  the  trial ;  and 
that,  if  he  was  so  present,  within  the  two  hours,  to  take  jurisdiction, 
it  was  sufficient ;  and  that  it  was  not  necessary  for  him  to  remain 
there  the  whole  time,  but  he  might  leave  the  place,  and  return  again, 
at  a  proper  time,  to  call  the  case,  and  try  it,  or  enter  a  default,  if 
there  was  no  appearance  on  the  part  of  the  defendant ; — that,  as  the 
evidence  tended  to  prove,  that  the  default  was  entered  at  about 
twelve  o'clock,  at  noon,  the  judgment  would  be  regular  and  valid,  if 
the  justice  was  at  Lyman  &  Chittenden's  office  within  the  two  hours, 
with  the  writ  at  his  control,  ready  to  proceed,— but  if  not,  then  the 
judgment  was  irregular  and  should  be  set  aside;  and  that  it  was  not 
necessary,  that  the  justice  should  in  fact  call  the  action  within  the 
two  hours,  or  make  any  order  for  delay  within  that  time ; — and  that 
the  fact,  that  the  sheriff  amended  his  return,  as  to  the  date  of  the 
service,  according  to  the  truth,  though  done  in  the  absence  of  the 
justice  and  of  the  complainant,  and  after  eleven  o'clock  on  the  re- 
turn day  of  the  writ,  would  make  no  difference  in  this  action.  The 
court  farther  instructed  the  jury,  that  the  presumption,  from  the  jus- 
tice's record,  was  in  favor  of  the  regularity  of  the  judgment,  and  that 
it  was  presumed,  that  all  things  were  rightly  done,  and  that  it  was 
incumbent  on  the  plaintiff,  in  order  to  succeed  upon  his  audita  que* 
rela,  to  overcome  by  his  evidence  this  presumption,  and  that  if  he 
had  so  done,  their  verdict  should  be  for  the  plaintiff, — but  if,  on  the 
other  hand,  the  plaintiff  had  not,  by  his  evidence,  overcome  the 
prima  facte  effect  of  the  record,  their  verdict  should  be  for  the  de- 
fendant 

Verdict  for  defendant     Exceptions  by  plaintiff. 
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L.  Underwood,  pro  se. 

The  declarations  and  admissions  of  Lyman,  who  was  the  attorney 
and  agent  of  the  defendant,  while  he  was  conducting  the  proseco- 
cation  of  the  claim  against  the  plaintiff,  should  have  been  admitted 
as  part  of  the  res  gesta.  It  was  his  duty  to  procure  the  attendance 
of  the  justice,  and  enter  the  suit  for  trial  within  two  hours  from  the 
time  set  in  the  writ.  The  declarations  were  therefore  in  relation  to 
the  duty  of  the  attorney  himself,  and  against  his  interest ;  for  if  the 
debt  is  lost  by  his  laches,  he  is  liable  to  his  client  for  the  amount. 
The  declarations  of  agents,  while  acting  within  the  scope  of  their 
authority,  are  evidence  against  their  principals.  Biggs  v.  Law- 
rence, 3  T.  R.  464.  Bauerman  v.  Rademius,  7  T.  R.  666.  1  Esp. 
R.  375.  Standage  v.  Creighton,  24  E.  C.  L.  383.  Wetherett  v. 
Bird,  32  E.  C.  L.  415.  Fenner  v.  Lewis,  10  Johns.  44.  ThalHmer 
v.  Brinckerhoff,  6  Cow.  98.  Helyear  v.  Hawke,  5  Esp.  R.  74. 
Peto  v.  Hague,  lb.  134.  Story  on  Agency,  §  134.  Elton  v.  Lor  kins, 
84  E.  C.  L.  372.     19  Pick.  220.   24  lb.  198.   Burlington  v.  Calais, 

1  Vt.  385.     Curtis  v.  Ingham,  2  lb.  287.     1 1  lb.  480.    2  Pet  358. 

2  Hall  482.  3  C.  fe  P.  532.  3M.&  P.  557.  2  N.  H.  520.  1 
M.&W.  508.  17  E.  C.L.  121.  21  lb.  439.  There  is  a  distinc- 
tion between  the  declarations  of  agents  as  to  their  performance  of 
their  own  duty,  and  as  to  the  acts  of  the  principal.    12  Mass.  163. 

1  Ld.  Raym.  190.     1  Camp.  165.    10  Johns.  478.    9S.&  R.390. 

2  Stark.  Ev.  23.  20  Vt.  349.  The  declarations  of  one  of  several 
plaintiffs  upon  the  record,  as  to  whether  the  justice  properly  rendered 
the  judgment,  would  be  evidence  against  all  the  plaintiffs,  for  the 
reason  that  he  is  the  agent  of  the  others ; — this  is  analogous  to  the 
case  at  bar ;  the  fact  of  the  agency  is  admitted.  2  C.  &  P.  232. 
12  Wheat.  460.  1  Greenl.  Ev.,  §  112.  5  Binn.  195.  2  C.  &  P. 
432.  4  Wend.  335.  The  attorney  was  authorized  to  find  the  jus- 
tice, and  while  performing  that  duty,  his  declarations  are  explanato- 
ry of  his  acts  and  admissible.  MagiU  v.  Kaufman,  4  S.  &  R.  317. 
The  admissions  of  a  party  in  interest,  though  not  a  party  of  record, 
are  admissible ; — an  attorney  is  a  party  in  interest ;  the  costs  for  the 
writ  fee.  belong  to  him,  and  he  has  a  lien  for  his  fees.  4  Johns. 
140.    1M.&M.410.    3C.  feP.623.    4  Wash.  C.  C.  92. 

To  exclude  the  declaration*  made  by  the  attorney  to  the  plaintiff, 
while  the  attorney  had  the  writ  in  his  possession  and  the  plaintiff 
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was  present  to  attend  to  the  suit,  and  after  the  expiration  of  the  two 
hoars,  that  the  justice  had  not  taken  jurisdiction,  would  open  the 
door  for  fraud  and  corruption.     Story  on  Agency,  §  127. 

The  fact,  that  the  sheriff  altered  his  return,  after  the  expiration  of 
the  two  hours,  accompanied  with  the  declaration  of  the  attorney  to 
the  officer,  that  he  had  not  seen  the  justice  that  day,  was  evidence, 
thai  the  justice  had  not  then  taken  jurisdiction  of  the  case.  If  the 
writ  had  been  entered  in  court,  the  attorney,  or  officer,  would  have 
no  right  to  alter  it  without  leave  of  court ;  but  they  might  do  that, 
before  it  was  returned ; — and  the  presumption  is,  that  they  acted  le- 
gtlly. 

The  fact,  that  the  justice  went  to  the  office  out  of  time  and  en- 
tered judgment,  is  at  least  sufficient  to  do  away  any  presumption, 
arising  upon  the  record,  in  favor  of  its  regularity. 

The  plaintiff  was  entitled  to  the  eharge,  as  requested  in  the  third 
point  in  his  request.  It  is  not  a  compliance  with  the  statute,  for  a 
justice  to  look  into  a  lawyer's  office,  and,  without  knowing  that  he 
has  a  suit  before  him,  and  making  no  order  for  it  to  lie  open,  go 
away,  and  return  at  his  convenience  and  enter  a  default 

L.  E.  Chittenden  and  E.  /.  Phelps  for  defendant 

1.  The  alteration  of  the  return  is  not  a  matter  in  issue ;  it  is  not 
stated  in  the  complaint,  as  a  ground  of  relief. 

2.  The  charge  of  the  court  was  correct ;  and  it  would  have  been 
error,  had  they  charged  as  requested.  Phelps  v.  Birge,  1]  Vt  163. 
Peach  v.  Mills,  13  Vt  501. 

3.  An  order  for  the  continuance  of  the  suit  was  unnecessary. 
Peach  v.  Mills,  13  Vt  501. 

4.  As  to  the  declarations  of  Lyman ; — at  common  law  the  attor- 
ney is  not  the  general  agent  of  his  client  Holker  v.  Parker,  7 
Cranch  436,  [  2  U.  S.  Cond.  R.  560.]  18  Mass.  319.  10  Johns. 
220.  8  Johns.  281.  Pcnniman  v.  Patchm,  5  Vt.  346.  And  an 
attorney,  with  whom  a  demand  is  left  for  collection,  is  but  a  special 
agent,  for  the  particular  purpose  of  prosecuting  the  demand  to  judg- 
ment, and  has  no  power  to  admit  any  thing,  to  the  prejudice  of  his 
client,  unless  in  open  court,  for  the  purpose  of  the  trial.  None  of  the 
reported  cases  in  Vermont  conflict  with  this.  5  Vt.  346.  10  Vt  68. 
14  Vt  474.     15  Vt  414.     10  Vt  471.    15  Vt  314.    20  Vt  371. 
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But  if  the  attorney  be  agent  in  the  most  general  sense,  his  declara- 
tions, of  the  character  of  those  under  consideration,  are  inadmissi- 
ble. 1.  Because  they  are  mere  acknowledgments.  Wood  v.  Clark, 
24  Pick.  35.  Haynes  v.  Rutter,  lb.  242.  2.  Because  it  is  a 
mere  matter  of  conversation  with  the  attorney.  Parkins  v.  Hawk- 
show,  3  E.  C.  L.  332.  Young  v.  Wright,  1  Camp.  141.  3.  Be- 
cause the  admission  of  the  attorney  is  not  evidence,  unless  made  in 
open  court,  and  for  the  purposes  of  the  trial.  Wetherell  v.  Bird,  32 
E.  C.  L.  415.  Colledge  v.  Horn,  11  lb.  59.  In  order  to  make  the 
admission  of  the  agent  testimony,  the  fact,  that  the  admission  itself 
is  the  ultimate  fact  to  be  proved,  must  appear.  1  Greenl.  Ev.  $  113, 
1 14.  Story  on  Ag.  §  135-137.  The  leading  case  on  this  subject 
is  Fairlee  v.  Hastings,  10  Ves.  123 ;  and  its  authority  has  never 
been  questioned.  1  Phil.  Ev.  99.  Bauerman  v.  Radenius,  7  T. 
R.  665.  1  Cow.  &  H.  Notes  to  Phil.  Ev.  180,  181.  Subsequent 
declarations  of  an  agent,  as  to  what  happened,  are  never  admissible. 
6  Cow.  90.  4  Wend.  394.  The  declarations  must  be  within  the 
scope  of  the  agency ;  to  bind  the  principal,  the  agent  must  have  au- 
thority to  make  the  statement.  Betham  v.  Benson,  5  E.  C.  L.  454. 
17  lb.  133.     Garth  v.  Howard,  28  E.  C.  L.  273. 

These  declarations  form  no  part  of  the  res  gesta.  The  judgment 
is  the  res  gesta,  and  that  is  the  act  of  the  court.  The  gravamen 
charged  is,  that  it  was  made  up,  after  the  jurisdiction  had  elapsed. 
The  argument  is,  that  one  of  the  attorneys  had  not  seen  the  justice, 
and  therefore  the  judgment  is  invalid. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  1.  We  think  the  charge  of  the  court  to  the  jury, 
as  to  what  constituted  an  entry  of  an  action  in  a  justice  court,  was 
substantially  in  accordance  with  the  decisions  of  Phelps  v.  Birgef 
11  Vt  161,  and  Peach  v.  Mills,  13  Vt.  501,  and  was  so  expressed, 
as  not  to  mislead  the  jury. 

2.  The  charge  in  regard  to  the  presumption  in  favor  of  the  regu- 
larity of  the  proceedings,  and  that  some  proof  was  necessary  to  over- 
come this,  was  correct ;  and  we  do  not  perceive,  that  there  was  any 
such  proof  in  the  case,  as  to  change  the  burden  of  proof. 

3.  The  alteration  of  the  sheriff's  return,  after  the  expiration  of 
two  hours  from  the  time  at  which  the  writ  was  returnable,  and  in 
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the  absence  of  the  justice,  is  not  made  a  ground  of  complaint  by  the 
plaintiff;  and  in  our  judgment  it  had  no  tendency  to  prove  the  main 
feet,  that  the  justice  had  not  been  there  before  that  time. 

4.  We  do  not  perceive,  that  there  was  error  in  the  refusal  to 
charge  as  requested.  As  to  the  first  request,  the  charge  was  a  sub- 
stantial compliance.  The  justice's  going  to  the  office  and  entering 
the  default  after  the  two  hours  is  very  slight  ground,  indeed,  for  pres- 
uming against  his  having  been  there  before,  and  not  sufficient  to 
change  the  balance  of  proof.  As  to  the  third  request, — it  is  certain, 
that  the  plaintiff  was  not  entitled  to  a  charge  to  the  full  extent  of  that 
request,  and  therefore  the  mere  refusal  so  to  charge  is  not  error. 
Some  portion  of  the  request  is  in  express  contravention  of  the  decis- 
ion in  Peach  v.  Mills, — that  is,  that  an  order  to  have  the  case  lie 
open  was  necessary ;  and  so  far  as  any  law  is  embraced  within  its 
scope,  the  charge  is  a  substantial  compliance. 

5.  We  do  not  think  Mr.  Lyman  had  any  such  interest  in  the  suit, 
as  to  make  his  admissions  evidence  upon  that  ground  alone.  To 
effect  that,  he  should  be  the  real  party,  like  a  cestui  que  trust,  or  an 
under  sheriff 

6.  We  do  not  think  Mr.  Lyman's  declarations  to  Underwood,  that 
the  justice  had  not  been  there,  are  to  be  received  as  evidence 
on  the  ground  that  he  might  have  acted  on  them  and  been  there- 
by misled.  This  is  not  alleged,  as  the  ground  of  setting  aside 
the  judgment ;  it  is  therefore  immaterial  to  prove  it, — as  the  party 
can  derive  no  benefit  by  proving  more  than  his  case  on  paper.  If 
that  had  been  alleged,  as  a  ground  of  complaint,  the  proof  might 
very  properly  have  been  admissible,  and  without  regard  to  its  truth, 
or  falsity,  it  tending  to  show  a  fraud  in  obtaining  the  judgment, 
which  would  become  the  fraud  of  the  party  by  adoption,  if  he 
claimed  to  enforce  the  judgment. 

7.  We  cannot  see  how  the  other  declarations  of  Lyman,  as  to 
whether  the  justice  had  been  at  the  office  that  morning,  or  he  had 
seen  him  that  morning,  were  properly  admissible,  upon  principle. 
They  may  come  within  the  analogy  of  some  of  the  cases, — very  near, 
perhaps,  to  that  of  Burlington  v.  Calais,  1  Vt.  385 ;  but  in  princi- 
ple it  seems  to  us  they  are  not  admissible. 

They  were  not  an  admission  by  an  attorney,  for  the  purpose  of 
the  trial,  and  to  obviate  the  necessity  of  proof.    This  is  a  matter 
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coming  within  the  authority  of  an  attorney,  and  in  these  matters  his 
admission  will  bind  the  principal,  or  party.  Many  of  the  cases  re- 
ferred to  in  the  argument  are  of  this  character,  and  are  clearly 
inapplicable  to  this  case. 

It  does  not  seem  to  us,  that  they  can  be  regarded  as  made  to  give 
character  to  any  act  of  Lyman,  or  that  they  can  be  regarded  as  in 
any  sense  a  part  of  the  res  geste, — certainly  not  in  such  a  sense,  as 
to  make  them  admissible  upon  this  issue.  They  were  mere  decla- 
rations as  to  past  events,  affecting,  to  be  sure,  the  interests  of  the 
client,  but  not  qualifying  any  act  of  Lyman,  either  past,  present,  or 
future. 

The  usual  test  applied  in  such  cases  will  show  clearly,  that  they 
are  not  admissible.  Is  the  ultimate  inquiry,  whether  the  attorney 
made  the  admissions  ?  does  this  end  the  matter  ?  or  are  they  but 
media  of  proof  of  some  other  ultimate  truth  1  and  does  their  force 
depend  mainly  upon  the  veracity  and  means  of  knowledge  of  Mr. 
Lyman?  If  so,  they  are  not  evidence.  And  that  this  is  the  case  is 
very  obvious.  It  is  not  pretended,  that,  if  ten  witnesses  should 
swear,  that  Mr.  Lyman  said,  or  it  could  be  shown,  that  Mr.  Lyman 
stated  in  writing,  that  no  justice  had  been  there  that  day,  upon  this 
issue,  it  might  not  still  be  shown,  that  the  fact  was  otherwise,  and 
this,  too,  by  Lyman  himself. 

But  this  could  not  be  done  in  the  case  of  an  admission  made  by 
the  attorney,  as  a  matter  of  proof  to  be  used  in  a  trial.  If  the  ad- 
mission were  made,  no  matter  how  false,  the  party  is  bound  by  it 
So,  too,  of  any  declaration,  which  the  other  party  had  relied  upon. 
But  these  declarations  could  not  be  given  in  evidence  to  show  the 
fact  in  any  future  trial,  when  the  written  admission  had  become 
functus  officio. 

This  whole  subject  is  somewhat  illustrated  by  the  case  of  a  servant 
sent  out  to  sell  a  horse.  He  may  affirm,  that  the  horse  is  unsound, 
and  has  been  so  for  a  long  time,  and  his  master  bought  him  for  an 
unsound  horse ;  and  if  his  master  be  sued  for  fraud,  this  may  be 
shown,  to  defeat  the  action.  But  if  his  master  be  sued  by  the  ven- 
dee, on  a  false  warranty,  none  of  these  declarations  of  the  servant 
can  be  shown  against  the  master,  to  establish  the  fact  of  the  horse 
having  been  bought  as  unsound,  nor,  if  he  sell  the  same  horse  the 
same  day  to  another,  without  making  these  disclosures,  can  these 
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facts  be  shown  by  the  declarations  of  the  servant,  in  regard  to 
another  sale. 

The  agent  not  only  cannot  make  admissions  to  bind  his  principal, 
after  the  transaction  is  closed,  but  the  same  is  true  of  its  several 
stages.  The  moment  any  portion  of  the  agency  is  closed,  it  is  be- 
yond the  power  of  the  agent  to  affect  its  validity  by  mere  admissions. 
If  a  servant  sell,  on  account  of  his  principal,  it  is  not  competent  for 
him,  while  he  is  collecting  the  note  given  for  the  price,  to  implicate 
his  principal  in  a  fraud,  by  admitting  that  he,  or  his  master,  obtained 
the  note  by  fraud.  There  is  no  end  to  the  cases  or  illustrations  of 
this  principle ;  the  very  case  in  hand  is  as  good  as  any  other. 

As  to  the  cases  cited : — Bauer  man  v.  Radenius,  7  T.  R.  659, 
merely  establishes  the  point,  that  the  admissions  of  the  party  of  re- 
cord are  evidence,  notwithstanding  he  is  a  mere  trustee.  Wetherell 
v.  Bird,  32  E.  C.  L.  415,  is  the  admission  of  the  attorney,  for  the 
purpose  of  the  trial,  made  at  a  former  term,  and  held  binding. 
Standage  v.  Cr  eight  on,  24  E.  C.  L.  383,  merely  puts  the  client  on 
the  basis  of  the  attorney,  and  then  admits  his  offers  for  a  settlement, 
and  very  properly  refuses  to  act  upon  them.  It  is  a  nisi  prius  de- 
cision, of  about  as  much  weight  as  the  one  in  this  case, — not  more, 
certainly.  Elton  v.  Larkins,  24  E.  C.  L.  273,  merely  shows,  that 
admissions  at  a  former  trial  may  be  used,  until  the  case  is  ended. 
Bayley  v.  Bryant,  24  Pick.  198,  is  merely  giving  in  evidence  the 
sayings  of  the  real  party  in  interest,  though  not  the  party  of  record. 
The  case  of  the  Am.  Fur  Co.  v.  United  States,  2  Pet.  358,  only  de- 
cides the  general  point,  or  question,  that  the  acts  of  the  agent,  within 
the  scope  of  his  authority,  and  his  declarations  in  relation  to  the  acts 
he  is  then  doing,  are  competent  evidence  against  his  principal.  This 
was  virtually  the  case  of  a  conspiracy  to  violate  the  custom  laws  of 
the  United  States.  Alton  v.  Gilmanton,  2  N.  H.  520,  is  the  case  of 
an  admission  for  the  purpose  of  the  suit,  like  the  English  cases. 
Holt  v.  Squire,  21  E.  G.  L.  439,  is  a  nisi  prius  case  of  two  lines, 
where  the  attorney,  in  giving  notice  to  produce  papers  on  the  trial 
of  an  action  against  his  client,  as  acceptor,  describes  the  bill,  as 
"  accepted  by  defendant,"  and  the  court  held,  that  this  was  prima 
facie  evidence  of  the  acceptance.  I  should,  for  one,  doubt  the 
soundness  of  the  case.     It  seems  to  me  giving  in  evidence  the  mere 

loose  conversations  of  the  attorney ;  whereas  nothing  but  solemn  ad- 
xzm.  17 
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missions  of  the  attorney,  made  for  the  purpose  of  the  trial,  are  com- 
petent. Curtis  v.  Ingham,  2  Vt  287,  is  put  expressly  upon  the 
ground,  that  the  declarations  of  the  wife  were  a  part  of  the  transac- 
tion. Truslovt  ▼.  Burton,  17  E.  C.  L.  121,  is  an  admission  for  the 
trial.  The  case  of  Burlington  v.  Calais,  1  Vt.  385,  is  put  upon  the 
ground,  that  it  was  a  part  of  the  business  of  the  agent  to  agree  upon 
the  evidence  to  be  produced,  and  that  this  was  an  admission  made 
for  the  purpose  of  the  trial.  It  seems  to  me,  the  case  is  rather  an 
overstrained  one, — as  much  so  as  would  be  the  present,  to  admit  the 
testimony  objected  to.  Judgment  affirmed. 
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Treasurer  of  Chittenden  County  0.  Henry  H.  Mitchell. 

License  Law.     Recognizance. 

A  recognizance,  entered  into  by  one  bound  op  to  the  county  court,  by  a  justice  of 
the  peace,  for  a  violation  of  the  provisions  of  the  license  law  of  1846,  must  be 
taken  to  the  treasurer  of  the  state.  If  taken  to  the  treasurer  of  the  county,  no 
action  can  be  sustained  upon  it. 

Scire  Facias  upon  a  recognizance  to  the  treasurer  of  the  county 
of  Chittenden,  by  one  Samuel  P.  French  as  principal  and  the  de- 
fendant as  surety,  conditioned,  in  the  form  required  by  the  statute, 
that  French,  who  was  bound  up  to  the  county  court,  by  a  justice  of 
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the  peace,  for  a  violation  of  the  provisions  of  the  license  law  of  1846, 
should  make  his  personal  appearance  before  the  county  court  and 
abide  such  order  as  should  be  there  made  against  him.  The  defend- 
ant demurred.  The  county  court  adjudged  the  declaration  sufficient ; 
to  which  decision  the  defendant  excepted. 

L.  E.  Chittenden  for  defendant. 

The  recognizance  is  taken  to  a  person,  who  has  no  power  to  pros- 
ecute for  any  breach  of  it,  and  in  direct  violation  of  the  provision  of 
the  statute ;  Rev.  St.  468,  $  15.     We  submit,  that  it  is  void. 

J.  G.  Saze,  state's  attorney. 

The  defendant  was  entitled  to  bail,  as  a  matter  of  common  right ; 
and  the  bond  should  run  to  the  treasurer  of  the  treasury,  into  which 
the  penalty  goes.  It  is  clearly  an  omission  in  the  statute,  which  the 
court  will  supply. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  case  comes  into  this  court  on  a  demurrer  to 
the  declaration,  which  is  upon  a  recognizance  taken  in  a  criminal 
case,  to  the  county  treasurer,  for  the  appearance  of  the  person  ac- 
cused before  the  county  court.  The  offence  was  a  violation  of  the 
license  law  of  1846,  and  the  penalty  goes  into  the  county  treasury. 
There  is  no  special  provision,  to  whom  the  recognizance  shall  be 
taken.  The  general  law,  Rev.  St.  468,  sec.  15  of  chap.  106,  pro- 
vides, that,  "  Every  recognizance,  given  by  a  person  charged  with 
a  criminal  offence,— conditioned  for  the  appearance  of  such  person 
before  any  county  court,  shall  be  taken  to  the  treasurer  of  the  state." 

This  seems  to  be  sufficiently  explicit,  and  it  is  impossible  to  say, 
the  statute  was  not  intended  to  effect  just  what  its  words  import,  a 
general  rule  upon  the  subject.  There  is  no  more  inconvenience  in 
having  all  recognizances  taken  in  the  name  of  the  state  treasurer, 
than  in  having  all  cases  prosecuted  in  the  name  of  the  state.  It  would 
be  just  as  well,  if  the  law  so  provided,  that  all  recognizances  should 
be  taken  in  the  name  of  any  other  officer,  as  the  treasurer. 
•  The  judgment  below  must  be  reversed,  and  judgment  that  the  de- 
claration is  insufficient. 
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Benjamin  B.  Hatch  v.  Harmon  S.  Barnum. 

Payment  by  note.     Fraud.     Laches  of  holder. 

The  plaintiff  sold  certain  property  to  the  defendant,  and  directed  his  agent  to  call 
upon  the  defendant  and  receive  the  pay,  or  obtain  the  defendant's  note  for  the 
amount.  The  defendant  wrote  a  note,  for  leas  than  the  amount  doe  from  him, 
and  signed  it  as  agent  for  a  third  person, — to  whom  the  property  had  been  de- 
livered by  the  plaintiff,  by  direction  of  the  defendant, — and  delivered  the  note 
to  the  plaintiff's  agent,  who  conld  not  read,  saying  to  him,  that  it  was  his  own 
note  and  for  the  proper  amount  And  the  agent  received  the  note  and  deliv* 
ered  it  to  the  plaintiff.  And  it  was  held,  that  the  receiving  of  the.  note  by  the 
plaintiff,  under  these  circumstances,  was  no  bar  to  an  action  by  him  for  goods 
sold  and  delivered,  to  recover  the  price  of  the  property. 

And  it  was  also  held,  that  the  rights  of  the  plaintiff,  in  this  respect,  were  not 
affected  by  the  fact,  that  he  retained  the  note,  until  the  commencement  of  this 
suit,  without  notice  to  the  defendant  that  he  did  not  rely  upon  it,  or  of  its  non- 
payment, and  without  any  offer  to  return  it, — the  note  not  having  been  de- 
manded of  him  by  the  defendant. 

Indebitatus  assumpsit  for  goods  sold  and  delivered.  Plea,  the 
general  issue,  and  trial  by  jury,  September  Term,  1850, — Bennett, 
J.,  presiding. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove,  that  in  the 
early  part  of  May,  1846,  he  authorized  one  Chase  to  sell  to  the  de- 
fendant, for  him,  a  quantity  of  potatoes,  and  to  sell  to  no  one  else ; 
that  Chase  accordingly  bargained  with  the  defendant,  who  was  then 
buying  potatoes  for  himself,  to  sell  to  him  a  quantity  at  fifty  cents 
per  bushel,  and  soon  after,  as  agent  for  the  plaintiff,  delivered  to  him 
forty  eight  bushels ;  that  Chase,  by  direction  of  the  defendant,  deliv- 
ered the  potatoes  at  the  store  of  H.  N.  Smith  &  Co., — the  defend- 
ant then  saying,  that  he  had  not  room  for  them,  and  that  Smith  & 
Co.  would  want  them,  to  sell  out ;  that  the  defendant  understood, 
that  Chase  was  acting  in  the  business  as  the  agent  of  the  plaintiff; 
that  soon  after  the  delivery  of  the  forty  eight  bushels,  Chase,  having 
been  informed  by  the  defendant,  that  he  should  not  want  any  more 
potatoes  upon  the  contract,  was  directed  by  the  plaintiff  to  call  upon 
the  defendant  and  obtain  payment  for  what  had  been  delivered,  or, 
if  he  could  not  get  the  pay,  to  take  his  note ;  that  Chase  called  upon 
the  defendant,  and,  the  defendant  not  paying  the  money,  informed 
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him  that  he  would  take  his  note ;  that  the  defendant  then  wrote  a 
note  for  918,90,  dated  May  2,  1846,  and  made  payable  June  15, 
1846,  and  signed  it  in  these  words, — "  For  H.  N.  Smith  &  Co., 
H.  S.  Barnum,"  and  delivered  it  to  Chase,  representing  to  him  that 
it  was  the  defendant's  note  for  the  amount  of  the  potatoes;  and  that 
Chase  could  not  read  writing,  but  supposed  the  note  to  be  as  repre- 
sented by  the  defendant,  and  received  it,  and  soon  after  delivered  it 
to  the  plaintiff; — and  the  plaintiff  produced  the  note  upon  the  trial, 
and  offered  to  surrender  it  to  the  defendant ;  but  the  defendant  did 
not  receive  it. 

The  only  testimony  on  the  part  of  the  defendant  tended  to  prove, 
that  H.  N.  Smith  &  Co.  failed  and  became  insolvent  the  twenty  sixth 
or  twenty  seventh  of  June,  1846. 

The  defendant  insisted,  that  the  receiving  of  the  note  by  Chase 
and  the  delivery  of  it,  by  him,  to  the  plaintiff,  operated  as  a  bar  to 
this  action  of  indebitatus  assumpsit  for  the  price  of  the  potatoes,  and 
claimed,  that  the  court  should  direct  a  verdict  for  the  defendant 

But  the  court  charged  the  jury,  that  if  the  defendant  represented 
to  Chase,  the  agent  of  the  plaintiff,  that  the  note  in  question  was  his 
own  individual  note,  and  Chase  received  it  upon  that  supposition, 
not  knowing  to  the  contrary,  it  was  not  a  payment  of  the  plaintiff's 
claim  for  the  potatoes,  and  would  not  preclude  the  right  to  maintain 
this  general  action ;  but  that,  if  the  plaintiff  was  aware  of  the  repre- 
sentations made  by  the  defendant  to  his  agent,  at  the  time  the  agent 
delivered  him  the  note,  and  then  consented  to  receive  the  note,  as  a 
note  against  Smith  &  Co.,  on  his  claim  for  the  price  of  the  pota- 
toes, it  was  a  bar  to  this  action ;  and  that  whether  he  did  so  consent 
was  a  question  of  fact,  for  them  to  find  from  all  the  testimony  bear- 
ing upon  the  point.  The  jury  were  farther  instructed,  that  the  mere 
fact,  that  the  note  was  delivered  to  the  plaintiff  by  Chase  and  re- 
tained by  him  until  this  time,  without  any  proof,  that  he  had  at  any 
previous  time  offered  to  return  it,  would  not,  as  matter  of  law,  bar 
this  action ;  but  that  if  the  plaintiff  with  notice  of  the  facts  in  rela- 
tion to  the  giving  of  the  note,  received  it  on  his  claim,  understand- 
ing it  to  be  the  note  of  Smith  &  Co.,  and  not  the  note  of  the  defend- 
ant, he  could  not,  after  their  failure,  repudiate  it  and  pursue  the  de- 
fendant upon  his  original  cause  of  action. 

Verdict  for  plaintiff.    Exceptions  by  defendant 


MAY  ADJOURNED  TERM,  1851.  136 

Hatch  v.  Baronm. 

&  Wires  and  W.  W.  Peck  for  defendant 

1.  Assuming  the  note  to  be  that  of  Smith  &  Co.,  the  taking  of 
it,  without  objection,  operated  as  a  payment,  if  the  defendant's  exe- 
cution of  it  was  genuine ;  and  if  not  genuine,  the  plaintiff  should 
hare  proved  it 

2.  At  least,  the  taking  without  objection  would  operate  as  pay- 
ment, after  a  reasonable  time  to  inquire  and  return. 

3.  If  the  note  was  that  of  the  defendant,  the  only  remedy  would 
be  by  action  upon  it 

Maynard  4°  Edmunds  for  plaintiff. 

A  promissory  note  will  not  discharge  an  existing  debt,  unless 
given  and  received  bona  fide,  with  that  intention.  Gibnan  v.  Peck, 
11  Vt  516.  Tarrey  v.  Baxter,  13  Vt  452.  Hutchinson  v.  Olcott, 
4  Vt  549.     Keyes  v.  Carpenter,  3  Vt  209. 

The  plaintiff  has  been  guilty  of  no  laches, — first,  because  he  never 
agreed  to  look  to  Smith  &  Co.  for  payment ;  second,  because  the 
defendant  having  executed  the  note  himself,  in  the  name  of  Smith 
6l  Co.,  and  fraudulently  passed  it  upon  the  plaintiff,  as  his  own  note, 
the  plaintiff  was  not  bound  to  exercise  any  diligence  to  consummate 
the  fraud,  or  avert  the  consequences  of  the  failure.  Chandler  v. 
Mason,  2  Vt  196.     Bickerdicke  v.  Bolivian,  1  T.  R.  396. 

The  charge  of  the  court,  leaving  the  case  to  the  jury  upon  the 
question,  whether  the  plaintiff  took  the  note,  knowing  it  to  be  the 
note  of  Smith  &  Co.,  or  whether  he  was  defrauded  in  the  transac- 
tion, was  correct  FoOett  et  al.  v.  Steele,  16  Vt  30.  Porter  r. 
Tahott  et  al.,  1  Cow.  359.    Curtis  et  al  v.  Hubbard,  9  Met  322. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  That  the  defendant  was  not  entitled  to  the  charge 
requested,  upon  the  case  presented  by  the  exceptions,  we  think  is  ~ 
very  clear.  The  note  of  Smith  &  Co.,  which  the  defendant  passed 
to  the  agent  of  the  plaintiff,  was  not  the  note,  which  the  agent  was 
authorized  to  receive,  and  which  he  had  reason  to  suppose  he  was 
receiving ;  for  the  defendant  assured  him,  it  was  his,  the  defendant's, 
note,  and  that  it  was  for  the  amount  of  the  plaintiff's  demand, — 
which  was  untrue,  not  only  as  to  its  being  the  note  of  the  defendant, 
but  also  as  to  its  amount;  and  this  the  defendant  must  have  known. 
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The  agent  was  illiterate  and  could  not  read  writing,  and  the  conduct 
of  the  defendant  was  an  imposition.  It  was,  if  correctly  stated  by 
the  witness,  a  gross  fraud,  from  which  the  defendant  ought  not  to 
be  allowed  to  derive  advantage,  or  the  plaintiff  to  sustain  injury. 

Nor  can  laches  be  imputed  to  the  plaintiff,  by  reason  of  his  retain- 
ing the  note  for  the  period  he  did,  without  taking  any  measures  to 
enforce  collection;  for  the  circumstances,  under  which  the  note 
came  to  the  hands  of  the  plaintiff,  imposed  upon  him  no  duty  or  ob- 
ligation to  look  to  Smith  &  Co.  for  payment,  or  to  give  any  notice 
to  the  defendant  of  its  non-payment,  or  even  to  return  the  note,  ex- 
cept, perhaps,  upon  the  defendant's  request  Such  reception  of  the 
note  by  the  agent,  under  the  circumstances  attending  it,  can  be  no 
bar  to  this  action. 

The  plaintiff,  when  the  note  came  to  his  hands,  might  have  con- 
sented to  accept  it  in  payment;  and  in  that  event  he  would  have 
been  bound  by  the  act,  and  in  this  respect  the  case  seems  to  have 
been  properly  submitted  to  the  jury.  Indeed,  the  entire  charge  ap- 
pears to  us  to  be  well  adapted  to  the  case,  and  to  be  unexceptiona- 
ble. It  was  all  that  the  defendant  could  claim,  and  aH  that  the  case 
demanded. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Horace  Ferris  v.  Victor  Adams. 

Promissory  note.     Consideration.     Sale  of  office*. 

A  promissory  note,  given  for  a  gross  sum,  agreed  to  be  paid  by  a  deputy  sheriff 
to  the  sheriff,  as  the  price  of  his  appointment  to  his  office  as  deputy,  is  illegal, 
and  no  action  can  be  sustained  upon  it. 

Assumpsit  upon  a  promissory  note  for  thirty  dollars,  dated  De- 
cember 1,  1846,  executed  by  the  defendant,  and  made  payable  to 
the  plaintiff  in  one  year.  Plea,  the  general  issue,  and  trial  by  the 
court,  September  Term,  1849, — Bennett,  J.,  presiding. 

On  trial,  it  appeared,  that  the  note  was  given  in  consideration  that 
the  plaintiff,  who  was  then  sheriff  of  the  county  of  Chittenden,  had 


MAY  ADJOURNED  TERM,  1851.  197 

Ftrrisv.  Adra* 

appointed  the  defendant,  at  bw  request,  deputy  sheriff  of  said  county 
for  the  year  next  ensuing  the  date  of  the  note.  The  defendant 
claimed,  that  a  note  given  for  such  consideration  was  void  iu  law ; 
but  the  court  held  the  consideration  good,  and  rendered  judgment 
for  the  plaintiff  for  the  amount  of  the  note  and  interest.  Exceptions 
by  defendant. 

&  Wires  and  W.  W.  Peck  for  defendant 

The  note  is  void ;  it  having  been  given  for  the  sale  of  a  public, 
office,  which  concerns  the  execution  of  justice.  1  Hawk.  P.  C, 
ch.  67.  Bac.  Abr.,  Tit.  Offices  and  Officers.  Godolphin  v.  Tudor^ 
2  Salk.  468.    Rex  v.  Vaughan,  4  Burr.  2494.     Rex  v.  Plympton, 

2  Ld.  Raym.  1377.     Rex  v.  Poleman,  2  Camp.  230.     Law  v.  Law, 

3  P.  Wins.  391.  Stackpole  v.  Earle,  2  Wils.  133.  Harrington  v. 
Du  Chattel,  1  Bro.  C.  C.  124.  Garfarth  v.  Fearon,  1  H.  Bl.  327. 
Parsons  v.  Thompson,  lb.  322.  Barwick  v.  Reade,  lb.  625.  Thomp- 
son v.  Thompson,  7  Yes.  470.  Richardson  v.  MeUish,  2  Bing.  229. 
Meredith  v.  Laid,  2  N.  H.  57.  Carkion  v.  Whitcher,  5  N.  H.  196. 
Cardigan  v.  Page,  6  N.  EL  182.  Groton  v.  Waldoborough,  2 
Fairf.  306.  Lewis  v.  Knox,  2  Bibb  453.  Love  v.  Buckner,  4  Bibb 
506.  3  A.  K.  Marsh.  132.  Baldwin  v.  Bridges,  2  J.  J.  Marsh. 
110.     Board  of  Com'rs  v.  Milttkin,  7  Blackf.  307. 

A.  Peck  and  L.  Underwood  for  plaintiff 

The  deputy  is  the  mere  servant  of  the  sheriff,  who  alone  is  respon- 
sible for  all  the  official  acts  of  the  deputy.  The  sheriff  may  hire  the 
deputy  by  the  month,  or  year,  or  pay  him  a  portion  of  the  fees;  and 
so  he  may  reserve  a  portion  of  the  fees  to  himself.  The  liability^ 
which  the  sheriff  incurs  for  the  deputy,  is  a  good  consideration  for 
the  promise.  The  note  is  not  void  as  against  public  policy.  The 
sheriff  may  take  a  bond  of  indemnity,  founded  on  the  appointment 
of  the  deputy,  or  make  any  other  contract  to  secure  himself  against 
liability,  and  these  contracts  will  be  enforced  by  the  court.  It  is  not 
the  sale  of  an  office ;  the  sheriff  retains  all  his  powers,  as  such,  and 
may  revoke  the  deputation  at  will.  Such  contracts  have  been  sus- 
tained in  De  Forest  v.  Brainard,  2  Day  528 ;  Matoon  v.  Kidd,  7 
xxiii.         18 
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Mass.  33,  and  Farrar  t.  Barton,  5  Mass.  395.  The  legislature 
have  given  countenance  to  contracts  of  a  similar  nature,  by  author- 
izing towns  to  make  agreements  with  constables  in  relation  to  their 
appointment ;  and  under  that  statute  towns  are  in  the  habit  of  re- 
ceiving the  consideration.  SI.  St.  411,  $  6.  Rev.  St.  93,  $  63. 
1  Tol.  St.  410.  It  is  a  common  custom,  known  to  every  one,  for 
sheriffs  to  receive  a  consideration  from  deputies  for  the  liability  they 
incur  by  the  appointment.  The  court  will  not  declare,  that  a  con- 
tract, free  from  fraud,  is  void  as  against  public  policy,  unless  there 
is  strong  reason  to  interfere  and  do  that,  which  is  a  proper  subject 
for  the  fegislature.  Richardson  v.  MclUsh,  9  E.  C.  L.  391.  The 
only  ground,  that  can  be  suggested,  is,  that  it  leads  to  extortion. 
No  such  reason  can  be  valid, — as  the  statute  regulates  the  fee  bill, 
and  makes  the  taking  of  more  than  legal  fees  penal. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  an  action  upon  a  promissory  note  for  $30, 
executed  by  the  defendant  to  the  plaintiff,  while  sheriff  of  the  county 
of  Chittenden,  upon  the  occasion  of  appointing  the  defendant  his 
deputy,  for  the  ensuing  year. 

The  leading  inquiry  in  the  case  is,  whether  such  a  consideration 
is  one  upon  which  the  law  will  uphold  an  assumpsit.  It  could 
scarcely  be  doubted  at  this  day,  we  think,  that  the  appointment  of 
sheriff's  deputy  is  a  public  office,  and.  one  which  very  considerably 
concerns  the  administration  of  justice.  And  it  seems  to  be  conceded 
in  all  the  cases,  that  the  sale  of  offices  of  that  character,  or  of  one's 
influence  in  obtaining  appointments  to  them,  is  a  transaction  of  so 
vicious  a  character,  that  it  is  no  sufficient  consideration  for  a  promise. 
This  is  distinctly  admitted,  in  terms,  in  Richardson  v.  Mellish,  2 
Bing.  299 ;  [9  E.  C.  L.  391 ,]  which  is  the  case  most  relied  upon  in 
argument  for  the  defendant,  and  which,  undoubtedly,  is  the  strongest 
case  in  the  English  books,  against  holding  contracts  void,  upon  any 
supposed  grounds  of  public  policy.  The  court,  in  this  case,  which 
concerned  the  appointment  of  certain  persons  to  the  command  of 
merchant  ships  in  the  East  India  Company's  service,  hold,  that  such 
an  appointment  is  not  a  public  office.  But  Best,  Ch.  J.,  says,  "  I 
have  never  doubted ,  that  it  is  an  offence  at  common  law,  to  sell 
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"  If  a  man  sell  an  office,  he  cannot  maintain  an  action 
growing  out  of  such  a  contract."  This  is  the  general  current  of  aH 
the  English  cases,  and  of  all  the  English  books  upon  this  subject 
7  Bac.  Ab.,  Tit.  Offices  and  Officers,  F.  13. 

It  is  said  to  be  legal  for  the  principal,  in  appointing  a  deputy,  to 
reserve  a  portion  of  the  fees,  for  services  performed  by  the  deputy, 
to  himself,  on  the  ground  that  all  the  fees  belong  to  the  principal. 
But,  so  far  as  we  can  learn,  it  is  every  where,  at  common  law,  held 
to  be  illegal  for  the  principal  to  stipulate  with  his  deputy  for  a  gross 
sum,  to  be  paid  by  the  deputy  as  the  price  of  his  spppotntment. 
The  case  of  Godolphin  v.  Tudor,  2  Salk.  468,  maintains  this  dis» 
tinction. 

The  case  Rex  v.  Vaughan,  4  Burr.  2494,  is  the  case  of  an  infor- 
mation against  one,  for  attempting  to  bribe  a  privy  counsellor  to  pro» 
cure  a  patent  for  a  public  office  in  the  gift  of  the  King.  And  this 
was  held  to  be  an  indictable  offence,  at  common  law.  Lord  Mans- 
field, in  giving  judgment  against  the  respondent,  in  reply  to  the  ar- 
gument attempted  to  be  drawn  from  the  frequency  of  similar  trans- 
actions, says,  "  If  these  transactions  are  believed  to  be  frequent,  it  is 
time  to  put  a  stop  to  them*"  The  case  of  King  v«  Plimpton,  2  Ld. 
Raym.  1377,  is  a  public  prosecution  against  one,  for  attempting  to 
bribe  a  corporator  to  vote  for  a  particular  candidate,  for  a  cor- 
porate office,  and  is  not  important  to  the  present  question.  Law  v. 
Law,  3  P.  Wan.  391 ,  is  the  case  of  brokerage  of  office,  as  it  is 
termed,  where  the  procurer  took  a  bond  of  the  incumbent  for  an  an- 
nual stipend  of  «£10.  The  court  of  chancery  relieved  against  the 
bond.  The  Lord  Chancellor  held,  that  giving  money  to  one  to  in* 
.fluence  the  commissioners,  in  whose  gift  the  appointment  is,  was  al- 
together as  bad  as  giving  money  to  the  commissioners  themselves,  to 
secure  the  appointment.  Gtackpok  v.  Earl,  2  Wils,  133,  is  assump- 
sit upon  a  promise  to  pay  the  plaintiff  j£2  to  find  a  purchaser  for  the 
defendant's  office  of  the  port  of  London.  It  was  held  an  illegal  con- 
tract, at  common  law.  Justice  Olive  said,  "  he  thought  the  safetf 
offices  malum  in  se,  at  common  law."  Qarfortk  v.  Fear§t^  1  H.  BL 
327,  is  where  one  man  allowed  his  name  to  be  used,  to  obtain  an 
office  in  the  customs,  which  it  was  agreed  should  he  executed  by 
the  plaintiff,  and  he  receive  the  profits;  but  after  the  appointment 
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•the  defendant  declined  to  do  so.  The  court  held,  that  no  tetion 
win  lie  upon  such  a  contract,  it  being  void,  both  at  common  law, 
and  under  the  statute,  Harrington  v.  Du  Ckatel,  1  Br.  C.  C.  124, 
ifl  where  one  held  the  nomination  of  certain  officers  in  the  King's 
household,  and  nominated  the  defendant  for  one,  taking  from  him  a 
bond  for  100/.  therefor.  Lord  Thuelow  granted  a  perpetual  in- 
junction against  the  bond,  although  he  did  not  regard  the  ease,  as 
coming  within  the  statute  of  Edw.  VI.,  but  treated  it  as  a  matter  of 
public  policy  of  the  law. 

Many  other  English  cases  might  be  cited,  to  show  that,  at  com- 
mon law,  the  sale  of  an  office,  or  of  any  agency  or  influence  in  the 
procuring  of  one,  is  illegal,  and  that  any  contract,  made  upon  any 
each  consideration,  is  void.  And  it  seems  to  us,  that  the  appoint- 
ment of  a  deputy,  reserving  a  portion  of  the  fees,  although  objection- 
able on  many  accounts,  is  less  so  than  the  sale  of  the  office  for  a  gross 
sum.  This  distinction  is  strictly  maintained  in  the  English  statute, 
3  Geo.  I.,  in  relation  to  the  sale  of  the  office  of  under  sheriff. 

Such  a  course  affords,  perhaps,  less  temptation  to  needless  increase 
of  the  number  of  deputies,  or  to  the  appointment  of  unsuitable  per- 
sons. It  involves  no  stipulations  either  express  or  implied,  on  the 
part  of  the  sheriff,  inconsistent  with  the  general  obligations  of  his 
office ;  and  it  seems  to  us,  that  taking  a  gross  sum  does.  It  seems 
to  imply  that  the  office  shall  not  be  revoked  during  the  term.  And 
this  power  of  revoking  the  office  of  a  deputy  sheriff,  is  given  partly 
for  the  public  security,  as  well  as  for  that  of  the  sheriff.  And  it  is 
an  absolute  power,  vested  in  the  sheriff,  to  be  exercised  without  con- 
trol or  responsibility.  And  we  think  the  sheriff  ought  not  to  be  al- 
lowed to  abridge  or  embarrass  this  power,  or  its  exercise,  by  any 
collateral  contracts  growing  out  of  the  terms  of  the  appointment. 
Whoever  is  appointed  should  be  appointed  freely,  and  the  sheriff 
should  remain  at  liberty  freely  to  remove  them.  But  if  all  sheriffs' 
deputies  were  appointed  in  the  mode  which  the  present  contract  con- 
templates, they  oould  never  be  removed,  without  immediately  raising 
questions  in  regard  to  the  sufficiency  oTthe.  reasons  for  such  removal, 
which  is  not  what  the  statute  contemplates.  The  deputy,  who  pays 
a  portion  of  the  fees,  has  not  perhaps  the  same  temptation  towards 
extortion  in  office,  as  if  he  gave  a  gross  sum. 
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The  American  eases,  and  the  general  opinion  of  the  profession, 
certainly  favor  the  view  we  have  taken  of  this  case.  The  opinion  of 
Woodbury,  J.,  in  Meredith  v.  Ladd,  2  N.  H.  517,  recognizee  this 
distinction  as  valid  and  important.  The  learned  Judge  says,  "  But 
should  even  a  deputy  sheriff  agree  to  pay  the  high  sheriff  a  gross 
sum,  at  all  events,  the  contract  would  be  void."  The  same  principle 
is  virtually  confirmed  in  Carleton  v.  Whitcher,  5  N.  H.  196,  and  in 
Cardigan  v.  Page,  6  lb.  182.  The  same  rule  is  recognized  in 
Groion  v.  Waldoborough,2  Fairf.  306.  The  case  of  Love  v.  Buck- 
nor,  4  Bibb  506,  is  the  very  case  before  this  court ;  and  the  court 
held  the  bond,  given  to  indemnify  the  sheriff  against  the  defaults  of 
the  deputy,  void.  We  should  not  perhaps  be  prepared  to  go  that 
length.  The  case  of  Lewis  v.  Knox,  2  Bibb  453,  is  much  like  the 
last  case.  And  the  cases  of  Overton  v.  Rhodes,  3  A.  K.  Marsh.  205, 
and  Baldwin  v.  Bridges,  2  J.  J.  Marsh.  7,  are  to  the  same  effect 

The  cases  cited  by  the  plaintiff's  counsel,  Farrar  v.  Barton,  5 
Mass.  395,  and  Matoon  v.  Kidd,  7  Mass.  33,  do  not  seem  to  afford 
them  much  support.  They  were  decided  exclusively  upon  the  stat- 
ute of  that  state,  by  which  the  sheriff  is  prohibited  from  taking  more 
than  one  fourth  of  the  fees  earned  by  the  deputy.  In  those  cases  it 
was  held,  that  a  contract  stipulating  for  more  was  void.  And  so, 
undoubtedly,  in  that  state,  would  be  a  contract  recovering  a  gross 
sum. 

The  case  of  De  Forrest  v.  Brainerd,  2  Day  528,  seems  to  stand 
altogether  alone,  and  is  the  only  case  which  would  justify  a  judgment 
in  this  case  for  the  plaintiff.  Aside  from  the  current  of  authority 
against  the  case,  there  are  other  reasons,  why  it  is  entitled  to  very 
little  consideration  out  of  that  state*  Indeed,  the  decisions  of  that 
court,  when  the  court  was  divided,  have  been  very  little  regarded, 
even  by  their  own  courts. 

This  being,  in  oar  judgment,  the  state  of  the  law  upon  this  sub* 
ject,  k  is  impossible  to  regard  the  contract  as  valid  and  legal.  We 
have  been  urged  to  uphold  the  present  contract,  upon  the  ground  of 
the  long  continued  practice*  of  this  kind.  In  answer  to  that,  we  can 
only  say,  that  we  know  of  no  such  practice,  and  if  it  do  exist,  it  can 
make  no  difference.  A  party,  who  takes  a  contract  against  the  es- 
tablished policy,  must  be  content  to  trust  the  honor  of  his  debtor  and 
his  sense  of  justice,  and  has  no  right  to  expect  the  aid  of  the  law  in 
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his  favor.     We  might,  perhaps,  with  some  propriety,  adopt  the  lan- 
guage of  Lord  Manspied  in  Rex  v.  Vaughan,  supra. 

Any  argument  attempted  to  be  drawn  from  the  statute,  allowing 
towns  to  sell  the  office  of  constable,  it  seems  to  us,  makes  more  in 
favor  of  the  defendant  than  the  plaintiff. 

Judgment  reversed  and  case  remanded. 


Lewis  D.  Tlrrill  v.  B.  &  H.  Boynton  and  H.  C.  &  N.  B. 

Flanagan. 

Promissory  note.     Usury.     Discharge  of  surety. 

An  agreement  between  the  payee  of  a  promiisory  note  and  the  principal  of  the 
signers,  made  upon  sufficient  consideration,  to  extend  the  time  of  payment,  will 
discbarge  the  sureties,  if  made  without  their  knowledge  and  consent,  notwith- 
standing the  note  is  overdue  at  the  time  such  agreement  is  made. 

The  payment  of  usurious  interest  by  the  principal  to  the  payee,  in  such  case,  is  a 
sufficient  consideration  to  sustain  a  promise  to  give  farther  time  for  the  pay- 
ment of  the  note ;  and  an  agreement  for  forbearance  for  a  specified  time, 
founded  upon  such  consideration,  and  made  without  the  consent  of  the  sureties, 
operates  as  a  discharge  of  the  sureties. 

Assumpsit  upon  a  promissory  note  for  9400,00,  dated  March  20, 
1847,  payable  to  the  plaintiff,  on  demand,  and  signed  by  the  defend- 
ants, and  by  Jedediah  Boynton.  Plea,  the  general  issue,  and  trial 
by  jury,  March  Term,  1850, — Bennett,  J.,  presiding. 

On  trial,  the  plaintiff  gave  in  evidence  the  note  declared  upon. 
The  defendants  H.  C.  &  N.  B.  Flanagan  claimed,  that  they  were 
but  sureties  upon  the  note,  and  that  they  had  been  released  from 
their  liability  by  the  act  of  the  plaintiff;— and  the  defendants  gare 
evidence  tending  to  prove,  that,  previous  to  the  execution  of  this 
note,  the  plaintiff  had  lent  about  9600,00  to  Boynton  &  Burritt,  on 
a  usurious  contract,  all  of  which  had  been  paid,  except  about  9160, 
for  which  the  plaintiff  held  the  note  of  Boynton  &  Burritt,  which 
included  about  965,00  usurious  interest  upon  the  original  note ;  that 
the  plaintiff  assigned  that  note,  for  9163,00,  to  the  defendants  B.  & 
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H.  Boynton,  and  let  them  have  other  money,  sufficient  to  make  op 
the  sum  for  which  the  note  in  suit  was  given,  and  they  procured  the 
cither  defendants  to  sign  this  note,  as  sureties  merely, — which  was 
known  to  the  plaintiff;  that  Boynton  &  Barritt,  to  secure  their  note 
for  $100,00  to  B.  &  H.  Boynton,  delivered  to  them  sundry  notes, 
against  third  persons,  which  B.  &  H.  Boynton  held,  until  the  agree* 
ment  hereafter  stated ;  that  in  July,  1848,  the  plaintiff,  the  defend* 
ant  Henry  Boynton,  and  Noble  Boynton  and  Burritt,  of  the  firm  of 
Boynton  &  Burritt,  met  together, — and  Noble  Boynton  claimed,  that 
the  plaintiff  should  repay  to  his  firm  the  965,00,  extra  interest, 
above  mentioned, — and  Henry  Boynton,  for  B.  &  H.  Boynton,  the 
principals  on  the  note  in  suit,  wished  the  plaintiff  to  suspend  collect* 
ing  this  note ;  that  it  was  then  finally  agreed  between  the  three,  that 
B.  &  H.  Boynton  should  pay  to  Boynton  &  Burritt  the  said  sum  of 
165,00,  extra  interest,  by  indorsing  that  amount  upon  the  9160,00 
note,  and  should  surrender  to  Boynton  &  Burritt  that  amount  of  the 
demands  turned  out  by  them  to  secure  the  9160,00  note,  and  should 
pay  to  the  plaintiff  one  dollar,  and  the  plaintiff  should  extend  the 
time  of  payment  of  the  note  in  suit  for  one  year,  or  until  the  estate 
of  Jedediah  Boynton,  who  had  deceased,  should  be  settled ;  and  that 
B.  &  H.  Boynton  did  accordingly  then  pay  to  the  plaintiff  one  dol- 
lar, and  Boynton  &  Barritt,  by  a  parol  agreement,  then  discharged 
the  plaintiff  from  all  liability  to  them  for  said  usurious  interest,  and 
in  consideration  thereof  the  plaintiff  then  made  the  agreement  for 
forbearance  above  stated,  and  B.  &  H.  Boynton  soon  after  indorsed 
upon  the  9160,00  note  the  amount  of  usurious  interest,  and  surren- 
dered to  Boynton  &  Burritt  the  same  amount  of  notes,  previously 
pledged  by  them  to  secure  the  9160,00  note.  There  was  no  evi- 
dence, that  the  defendants  H.  C.  &  N.  B.  Flanagan  had  any  knowl- 
edge of  this  agreement,  or  in  any  way  consented  to  it.  It  appeared, 
that  Jedediah  Boynton's  estate  had  not  been  settled,  at  the  time  of 
trial. 

The  court  held,  that  as  the  note  in  suit  was  overdue,  at  the  time 
the  agreement  for  forbearance  was  made,  as  claimed  by  the  defend- 
ants, there  was  no  evidence  tending  to  prove  such  an  agreement,  as 
would  discharge  the  sureties, — and  directed  the  jury  to  return  a  ver- 
dict for  the  plaintiff,  for  the  amount  due  upon  the  note.  Exceptions 
by  defendants. 
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C.  D.  Kasson  and  A.  Peck  for  defendants. 

The  only  question  is,  whether  an  agreement,  in  other  respects 
valid,  to  extend  the  time  of  payment  on  a  note,  so  as  to  discharge 
the  sureties,  is  void  at  law,  because  it  was  made  after  the  note  was 
due.  Promise  for  promise  is  a  good  consideration.  A  bonus  of,  in 
this  case,  $66,00  is  a  good  consideration  to  support  a  contract  to 
forbear.  Austin  v.  Dorm*,  21  Vt  38.  Miller  v.  McCan,  7  Paige 
451.  The  consideration  consists  in  the  966,00  paid,  and  the  mutual 
promises  to  delay  and  pay  interest ;  and  these  have  no  reference  to 
whether  the  note  is  due,  or  not.  In  the  following  cases  the  agree- 
ments were  made  after  the  debt  was'  due.  Rees  v.  Berrington, 
2  Ves:  540.  King  v.  Baldwin,  17  Johns.  Nisbett  v.  Smith,  2 
Brp.  C.  C.  579.  Hayes  v.  Ward,  4  Johns.  Ch.  R.  123.  Samuel 
v.  Howarth,3  Meriv.  272.  Mller  v.  McCan,  7  Paige  451.  Bailey 
v.  Adams,  10  N.  H.  162.  Grafton  Bank  v.  Woodward,  5  N.  H.  90. 
Bank  of  U.  S.  v.  Hatch,  6  Pet.  250.  Wheat  v.  Kendall,  6  N.  H. 
504.  And  the  following  cases  recognize  the  doctrine,  that  what 
would  avail  the  surety  as  a  discharge  in  equity  will  also  be  a  defence 
at  law.  Austin  v.  Dorwin,  21  Vt  38.  Hayes  v.  Ward,  4  Johns. 
Ch.  R.  123.  Rees  v.  Berrington,  2  Yes.  540.  Miller  v.  McCan, 
7  Paige  451.  Bailey  v.  Adams,  10  N.  H.  162.  Grafton  Bank  v. 
Woodward,  5  N.  H.  301.  Wheat  v.  Kendall,  6  N.  H.  504.  Rath- 
home  v.  Warren,  10  Johns.  605.     People  v.  Jansen,  7  Johns.  332. 

It  is  laid  down  in  the  books,  that  an  agreement  to  extend  the  time 
to  a  specific  day,  or  a  reasonable  time,  is  sufficient  Chit  on  Cont 
31-35.  We  think  an  agreement  to  extend,  as  in  this  case,  for  a 
specified  time,  or  until  the  happening  of  an  event,  is  clearly  good, 
and  binds  the  holder  to  wait  until  one  alternative  has  arrived,  and 
also  binds  the  principal  to  pay  the  interest,  until  the  same  period ; 
and  he  cannot  compel  an  acceptance  of  pay  until  the  time  expires ; 
and  on  this  it  is,  that  mutual  promises  to  forbear  for  some  fixed  pe- 
riod and  to  pay  interest  for  the  same  time  constitutes  a  binding  con- 
tract to  discharge  the  surety.  The  cases  in  New  Hampshire,  above 
cited,  rest  on  that  ground.  It  will  be  found,  that,  where  the  court 
hold,  that  a  new  promise  to  pay  usurious  interest  is  void,  the  statute 
declares  the  entire  contract  void.  But  where,  as  in  New  Hampshire 
and  Vermont,  the  contract  is  only  void  for  the  excess,  the  promise 
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including  legal  interest  is  good  and  the  surety  is  discharged.  A 
contract,  that  is  usurious,  is  only  void  at  the  election  of  the  debtor ; 
the  creditor  cannot  set  up  such  illegality,  when  the  contract  has  not 
been  avoided  by  the  debtor. 

D.  A.  SmaUey  for  plaintiff. 

An  agreement  between  the  creditor  and  principal  debtor,  to  ex- 
tend the  time  of  payment  of  a  note,  without  the  oonsent  of  the  surety, 
must,  in  order  to  discharge  the  surety,  be  based  upon  a  good  and 
legal  consideration,  and  be  such  a  valid  contract,  as  ties  the  hands 
of  the  creditor,  so  that  he  cannot  sue,  if  be  would.  Ormes  v.  Young, 
3  £.  C.  L.  35.  McLemore  v.  Powell,  12  Wheat.  554,  [6  U.  S. 
Cond.  R.  636.]  Hogaboom  v.  Her  rick,  4  Vt.  131.  Bank  of  Mont* 
peUer  v.  Dixon,  4  Vt.  599.  Vilas  v.  Jones,  10  Paige  79.  Oxford 
Bank  v.  Loots,  8  Pick.  458.  Blackstont  Bank  v.  Hill,  10  lb.  129. 
Nichols  v.  Norris,  23  E.  C.  L.  28.  Bailey  v.  Adams,  10  N.  H.  162. 
/Woman's  Bank  v.  Rollins,  1  Shep.  203.  Gilden  v.  Ieter,  11  Ala. 
256.  Birge  on  Sur.  203.  As  the  965,00  was  not  paid,  when  the 
agreement  to  wait  is  said  to  have  been  made,  there  is  no  authority, 
which  makes  it  such  an  agreement,  as  will  discharge  the  surety.  If, 
however,  the  payment  of  the  one  dollar  to  the  plaintiff  and  the  satis- 
faction of  the  965,00  of  his  debt  to  Boynton  &  Burritt  be  treated  as 
a  payment  of  966,00  in  advance,  we  insist,  that,  in  effect,  it  was  a 
payment  of  that  amount  upon  B.  &  H.  Boynton's  debt  to  the  plain- 
tiff, of  which  they,  or  their  sureties,  were  entitled  to  avail  themselves. 
Vilas  v.  Jones,  1  Corns.  274. 

The  cases,  upon  which  the  defendants  rely,  may  all  be  arranged 
under  five  classes,  1.  Those  where  there  was  part  payment  of  the 
debt  before  it  was  due,  in  consideration  of  which  the  residue  was  to 
be  extended;  of  this  class  are  Greely  v.  Dean,  2  Met  176,  and 
Austin  v.  Domain,  21  Vt.  38.  In  Austin  v.  Darwin  an  obiter  dic- 
tum of  the  judge,  who  delivered  the  opinion  of  the  court,  goes  far- 
ther. But  that  question  was  not  raised  by  the  defendants'  counsel, 
nor  passed  upon  by  the  court.  2.  Where  there  has  been  a  deed, 
under  seal,  covenanting  to  extend  the  time.  Oifford  v.  Allen,  3 
Met.  255.  3.  Where  an  usurious  sum  of  money  has  been  paid  in 
advance,  and  in  consideration  thereof,  an  agreement  made  to  extend 
the  time ;  which  is  Miller  v.  MeCan,  on  the  authority  of  which  the 
xxiii.        19 
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dictum  in  Austin  v.  Darwin  was  founded.  Bat  the  question  as  to 
the  consideration  or  binding  character  of  the  contract  was  not  dis- 
cussed on  either  side.  In  Vilas  v.  Jones,  10  Paige  76,  the  case 
turned  upon  other  grounds,  and  the  bill  was  dismissed.  The  same 
case  went  to  the  court  of  appeals,  1  Corns.  274,  and  the  doctrine 
laid  down  in  Miller  v.  McCan  was  fully  examined  and  overruled. 
4.  When  there  has  been  an  agreement  on  the  part  of  the  principal 
to  pay  the  interest  for  a  given  time,  in  consideration  of  which  the 
creditor  agrees  to  extend  the  payment  to  such  time, — which  are  the 
New  Hampshire  cases.  Wheat  v.  Kendall,  6  N.  H.  504.  Bailey 
v.  Adams i  10  lb.  162.  But  these  cases  are  opposed  to  all  the  Eng- 
lish and  American  authorities.  Even  Chancellor  Walworth  repu- 
diates it  in  Vilas  v.  Janes,  10  Paige  79.  8.  C,  1  Corns.  274.  5 
Wend.  504.  Nason  v.  Peters,  4  Vt.  101.  Chit,  on  Bills  446. 
Philpot  v.  Bryant,  15  E.  C.  L.  126.  5.  When  the  principal  has 
paid  the  interest  in  advance,  and  the  creditor  has,  in  pursuance 
thereof,  agreed  to  give  farther  time,  to  the  period  for  which  interest 
has  been  paid, — which  are  the  New  Hampshire  cases  only ;  Grafton 
Bank  v.  Woodward,  5  N.  H.  99 ;  Crosby  v.  Wyatt,  10  N.  H.  324 ; 
and  which  are  opposed  to  the  cases  in  Maine  and  Massachusetts ; 
8  Pick.  458;  10  Pick.  129;  1  Sbep.  203. 

The  note  being  overdue,  when  the  pretended  agreement  was 
made,  the  agreement  did  not  prevent  the  plaintiff  from  suing  and  re- 
covering on  the  note,  nor  did  it  prevent  the  sureties  paying  the  note 
and  suing  the  principal  thereon,  or  for  money  paid.  2  Saund.  R. 
48,  n.  a.  Mason  v.  Peters,  4  Vt.  101.  Ahff  v.  Scrimshaw,  2  SaJk. 
572.     Nichols  v.  Norris,  23  E.  C.  L.  28. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  1.  The  first  question  presented  by  the  bill  of  ex- 
ceptions is,  whether  the  agreement  made  by  the  plaintiff  and  the 
principals  to  the  note,  to  extend  the  payment  of  the  same,  supposing 
it  a  valid  agreement,  founded  upon  sufficient  considerations  does  in 
law  discharge  the  sureties, — the  agreement  being  made  without  the 
knowledge  and  consent  of  the  sureties,  and  the  note  being  at  the  time 
overdue. 

That  such  an  agreement,  if  made  before  the  note  comes  to  matu- 
rity, is  sufficient  to  discharge  the  sureties,  it  is  believed  all  the  au- 
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tborities  agree.  We  find  it  laid  down  in  the  elementary  works  and 
in  many  reported  cases,  in  general  terms  and  without  any  qualifica- 
tion as  to  whether  the  note  is  doe,  or  not,  that  an  agreement,  founded 
upon  sufficient  consideration,  and  entered  into  between  the  payee 
and  principal,  without  the  assent  of  the  surety,  extending  the  time 
of  payment  beyond  the  time  limited  by  the  original  contract,  does, 
in  law,  operate  as  a  discharge  and  release  of  the  surety.  Some  of 
the  cases,  however,  seem  to  attach  some  importance  to  the  question 
of  whether  the  agreement  for  delay  is  made  before  the  contract  falls 
due,  and  appear  to  countenance  the  idea,  that  there  is  a  distinction 
between  such  agreements  made  before  and  those  made  after  the  con- 
tract becomes  due.  While  in  the  former  they  regard  its  effect  to  be 
a  discharge  of  the  surety,  in  the  latter  they  hold  it  to  be  inoperative, 
at  least  not  a  release  of  the  surety. 

There  are  howevever,  numerous  authorities,  of  the  highest  re- 
spectability, where  no  such  distinction  is  taken,  or  even  suggested, 
which  we  can  hardly  suppose  would  hare  escaped  the  observation  of 
courts  and  counsel,  if  such  a  distinction  were  well  founded.  Nor 
can  we  discover  any  sound  principle,  upon  which  the  distinction 
can  be  maintained.  It  is  indeed  said,  that  where  the  agreement 
for  delay  is  made  after  the  note  becomes  due,  it  does  not  suspend 
the  creditor's  right  of  action;  and  that  consequently  the  agreement 
does  not  operate  to  the  prejudice  of  the  surety.  This  is  assuming, 
that  the  agreement  is  inoperative,  for  all  the  purposes,  for  which  it 
was  made.  Without  stopping  to  discuss  the  question,  whether  such 
an  agreement  can  be  pleaded  as  a  temporary  bar  to  a  suit  brought 
in  violation  of  it,  (which  we  are  inclined  lo think  may  well  be  done,) 
can  it  be  doubted,  that,  upon  proper  application  to  a  court  of  chan- 
cery, the  suit  would  be  enjoined  2  That  such  would  be  the  result 
we  apprehend  there  can  be  no  doubt.  If  we  are  right  in  this  con- 
clusion, it  is  equally  prejudicial  to  the  surety*  whether  the  extension 
of  payment  be  given  upon  an  agreement  made  before  or  after  the 
note  comes  to  maturity. 

2.  The  second  question  raised  by  the  exceptions  involves  an  en- 
quiry as  to  the  validity  of  the  agreement,  by  force  of  which  the  sure- 
ties claim,  that  they  are  released  from  their  liability  upon  the  note. 
It  is  said,  that  the  agreement  is  void  for  want  of  sufficient  consider- 
ation,— that  the  consideration  for  the  promise  of  forbearance  by  the 


148  CHITTENDEN  COUNTY. 

TurrUI  v.  Boy n ton  et  al. 

plaintiff  is  usurious,  and  that  such  consideration  is  insufficient  to  up- 
hold the  promise. 

We  do  not  see,  but  the  consideration  must  be  conceded  to  be 
usurious.  It  is  true,  that  the  payment  of  the  sixty  five  dollars  was 
to  Boynton  and  Burritt,  who  are  not  parties  to  the  note  in  suit;  but 
the  payment  was  by  the  procurement  of  the  plaintiff,  for  his  ben- 
efit, and  to  discharge  his  liability  to  them ;  and  the  only  considera- 
tion for  this  payment  was  the  promise  of  the  plaintiff  togive  farther 
time  for  the  payment  of  the  note  in  suit.  It  was  therefore  the  same 
as  a  payment  of  the  sixty  Ave  dollars  to  the  plaintiff.  The  payment 
of  one  dollar  to  the  plaintiff  at  the  time  the  agreement  was  made 
was  of  the  same  character  and  for  the  same  object, — to  obtain  an 
extension  of  time  for  paying  the  note  of  four  hundred  dollars.  Does 
this  render  the  agreement  invalid  f 

Upon  this  point  it  must  be  admitted,  that  the  adjudged  cases  are 
somewhat  conflicting.  The  recent  cases  in  New  York  hold  such 
contracts  void,  not  only  while  they  remain  executory,  but  after  they 
are  executed.  Such  is  the  doctrine  laid  down  in  Vilas  et  al.  v.  Jones 
et  al,  1  Comst  286.  It  seems,  that  the  same  has  been  held  in  Ken- 
tucky, 1  B.  Munro,  to  this  extent,  that  a  promise  to  pay  usury  was 
void,  and  therefore  was  no  consideration  for  a  promise  of  the  cred- 
itor to  forbear,  and  that  the  surety  was  not  by  such  agreement  re- 
leased. In  a  subsequent  case,  in  the  same  volume,  the  same  court 
held,  that  where  the  usury  was  paid  at  the  time  the  creditor  prom- 
ised to  forbear,  it  discharged  the  surety.  Kenningham  v.  Bedford, 
1  B.  Munro,  325.  It  would  seem,  from  the  cases  above  referred  to, 
that  in  Kentucky  the  law  is  settled  thus, — while  the  contract  is  exe- 
cutory, it  is  void  and  does  not  discharge  the  surety;  but  when 
executed,  by  the  debtor,  by  payment  of  the  usury  at  the  time  of  the 
promise  to  forbear,  it  is  binding  on  the  creditor  and  discharges  the 
surety,  and  is  like  the  case  of  Austin  v.  Dorwin,  21  Vt.  88. 

The  cases  of  Oxford  Bank  v.  Lewis,  8  Pick.  458,  and  Bhckstone 
Bank  v.  Hill,  10  Pick.  129,  can  have  no  bearing  upon  the  question ; 
for  it  does  not  appear  in  either  of  the  cases,  that  there  was  any  prom- 
ise by  the  creditor  to  forbear.  The  court  held,  that  mere  delay  to 
collect  the  note  when  due,  did  not  discharge  the  surety,  and  that  the 
payment  of  interest  in  advance,  and  beyond  the  time  limited  in  the 
note  for  payment,  was  not  evidence  of  an  agreement  to  forbear.    To 


MAT  ADJOURNED  TERM,  1851.  140 

TorriU  «.  Beyatoo  ot  «L 

the  same  effect  is  the  case  of  Freeman's  Bank  v.  RMns,  1  ShepL 
206.  It  is  an  adoption  of  the  law,  as  laid  down  in  the  above  oases 
in  Pick.  The  court,  however,  say,  in  the  last  case,  that  they  do  not 
intend  to  overrule  the  case  of  Kemnebeck  Bank  v.  Tuckerman,  in 
which  they  say,  "  there  was  a  direct  affirmative  agreement  to  give 
tether  credit ;"  and  in  which  case  I  infer,  that  they  held  the  surety 
was  discharged.  The  case  of  Reynolds  v.  Ward,  5  Wend.,  is  cited 
to  show,  that  a  promise  to  pay  interest  upon  the  demand  daring  the 
time  of  forbearance  is  no  sufficient  consideration  for  an  agreement 
to  forbear.  The  converse  of  this,  however,  is  held  in  Bailey  v. 
Adams,  10  N.  H.  162. 

In  Grafton  Bank  v.  Woodward,  5  N.  H.  99,  and  Wheat  v.  Ken- 
dall, 6  N.  H.  504,  it  is  expressly  held,  that  the  payment  of  usurious 
interesTis  a  sufficient  consideration  to  sustain  a  promise  to  forbear, 
or  give  farther  credit;  and  that  an  agreement  for  forbearance  for  a 
specified  time,  founded  upon  such  consideration,  and  entered  into 
by  the  creditor  without  the  consent  of  the  surety,  is  binding  upon 
the  creditor  and  operates  as  a  discharge  of  the  surety.  The  same 
doctrine  is  held  in  Austin  v.  Darwin,  21  Vt.  38,  and  the  New 
Hampshire  cases  are  there  cited  with  approbation. 

It  is  to  be  borne  in  mind,  that  the  agreement  in  the  case  at  bar, 
so  far  as  the  interest  of  the  plaintiff  was  concerned,  was  fully  execu- 
ted by  the  defendants  B.  &  H.  Boynton,  at  the  time  the  agreement 
was  made.  The  one  dollar  was  paid  to  and  accepted  by  the  plain- 
tiff, and,  upon  the  principals  undertaking  to  pay  the  sixty  five  dollars 
to  Boynton  and  Burrett,  the  latter  then  discharged  the  plaintiff  of  all 
liability  by  reason  of  his  having  before  received  that  amount,  as 
usurious  interest,  of  Boynton  and  Burrett  And  although  the  sixty 
five  dollars  was  not  endorsed  upon  the  note,  which  B.  &  H.  Boyn- 
ton held  against  Boynton  and  Burrett,  until  some  short  time  after 
the  agreement  was  made,  yet  we  do  not  see,  that  this  circumstance 
can  affect  the  liability  of  the  plaintiff;  for  the  sixty  five  dollars  was 
made  available  to  him  by  the  discharge  of  Boynton  and  Burrett 
Nor  do  we  see,  how  B.  &  H.  Boynton  could  avoid  performing  their 
undertaking  to  Boynton  and  Burrett  The  latter  had  a  just  and 
legal  claim  against  the  plaintiff,  which  they  were  induced  to  release 
upon  the  promise  of  payment  of  the  amount  by  B.  &  H.  Boynton. 
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They  had  relied  upon  that  promise,  and  the  defendants  could  not 
have  avoided  performing  it,  had  they  been  disposed. 

It  is  said,  that  the  authority  of  Austin  v.  Dorwin  is  somewhat  im- 
paired by  the  fact,  that  the  case  of  Miller  v.  Me  Can,  7  Paige,  451. 
Vilas  v.  Jones,  10  Paige  76,  which  are  supposed  in  some  measure 
to  have  influenced  the  decision,  have  since  been  overruled  by  the 
court  of  appeals  in  New  York.  1  Comst  274.  How  much  influ- 
ence those  cases  had  upon  the  decision  in  Austin  v.  Darwin  it  is 
impossible  to  say.  Those  cases,  as  also  the  case  in  Comstock  over- 
ruling them,  were  decided  by  able  courts,  for  whom  we  entertain  the 
highest  respect.  It  is  not  to  be  denied,  that  the  question  is  one  of 
some  difficulty,  and  upon  which  eminent  jurists  have  differed  in 
opinion.  The  case  in  Comstock  is  elaborately  discussed  and  with 
great  ability.  The  ground,  upon  which  the  cases  proceed,  that  hold 
agreements  for  extending  the  time  of  payment,  founded  on  an  usuri- 
ous consideration,  to  be  invalid  is,  that  such  contracts  are  void;  and 
stress  is  laid  upon  the  fact,  that  the  statute  declares  them  void,— 
that  while  the  contract  remains  executory,  the  creditor  cannot  en- 
force it, — and  if  it  is  executed  by  the  debtor,  by  payment  of  the  usu- 
rious consideration,  he  can  recover  it  back ;  and  so  the  creditor  in 
no  event  can  derive  any  benefit  from  the  contract ;  and  consequently 
that  he  ought  not  to  be  bound  by  it '  Such  is  the  reasoning  of  the 
court  in  the  case  cited  from  Comstock. 

It  is  said  that  this  provision  of  the  law,  which  enables  debtors, 
who  have  paid  usurious  interest,  to  recover  it  back,  is  for  the  benefit 
and  protection  of  debtors.  But  certainly  the  debtor  is  not  bound  to 
avail  himself  of  this  privilege.  He  may  waive  or  release  it.  In  this 
case,  certainly  none  but  the  defendants  can  recover  back  the  usuri- 
ous interest,  which  was  paid,  and  if  they  do  not  see  fit  to  avail  them- 
selves of  that  privilege,  but  by  their  acts  and  conduct  place  it  be- 
yond their  power  to  recall  the  payment  thus  made,  is  it  the  right  of 
the  creditor,  after  having  received  and  appropriated  to  his  use  the 
consideration  of  the  contract,  to  repudiate  it  ?  We  think  not.  The 
defendants  B.  &  H.  Boynton  cannot  recover  of  Boynton  and  Bur- 
rett  the  amount  paid,  for,  so  far  as  Ihey  were  concerned,  the  con- 
tract was  not  tainted  with  usury.  If,  then,  the  defendants  can  re- 
cover it  at  all,  it  must  be  from  the  plaintiff.  But  do  not  the  defend- 
ants, by  causing  the  agreement  to  be  set  up  and  established  as  a  de- 
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fence  to  this  suit,  deprive  themselves  of  the  right  to  recover  back  the 
consideration,  upon  which  the  agreement  was  founded?  Under 
such  circumstances,  it  seems  to  us,  that  the  defendants  would  be  es- 
topped from  claiming  the  usurious  interest,  which  was  paid  as  con* 
adoration  for  the  agreement  to  delay  payment  of  the  note. 

But  however  that  may  be,  we  think  the  question  of  the  sufficiency 
of  the  consideration,  upon  which  this  agreement  rests,  was  virtually 
decided  in  Austin  v.  Dorwin,  and  we  are  not  disposed  to  depart 
from  the  doctrine  of  that  case. 

The  judgment  of  the  county  court  is  reversed  and  new  trial  gran- 
ted. 


Oscar  A.  Burton  v.  James  8.  Blin. 

Promissory  note.      Surety.     Waiver.     Burden  of  proof .     Usury. 
Commission.     Custom. 

The  defendant,  as  surety,  executed  two  promissory  notes  to  the  plaintiff,  amount- 
ing to  $600,00,  with  the  understanding,  that  the  principal  debtor  upon  the  note 
was  indebted  to  the  plaintiff,  upon  account,  fo  an  amount  which  could  not  then 
be  conveniently  ascertained,  and  that  the  note  was  to  stand  as  security  to  the 
plaintiff  Tor  the  amount  of  that  indebtedness,  as  it  should  be  subsequently  ascer- 
tained upon  settlement.  The  principal  was  indebted  to  the  plaintiff  individ- 
ually and  also  to  a  firm,  of  which  the  plaintiff  was  a  member;  and  the  plaintiff, 
when  be  received  the  note,  understood,  that  it  was  to  stand  as  security  for  both 
classes  of  indebtedness;  and  the  principal,  being  aware  of  this  understanding  on 
the  part  of  the  plaintiff,  made  no  objection.  And  it  was  held,  that  if  the  plain- 
tiff, when  he  received  the  note,  believed,  that  the  defendant  understood,  that 
the  note  was  to  be  good  for  both  claims,  the  defendant  was  liable  to  that  extent; 
but  that  otherwise  the  defendant,  as  surety,  would  be  liable  only  for  the  amount 
of  the  plaintiff's  individual  account. 

And  it  appearing,  that  the  defendant,  when  called  upon  by  the  attorney  of  the 
plaintiff  for  payment  of  the  first  note,  before  the  second  note  fell  due,  asked  for 
delay,  and  said  he  would  pay  it  as  soon  as  he  could,  and  subsequently, — which 
was  also  before  the  second  note  fell  due,"  made  a  partial  payment,  and  prom- 
ised to  pay  the  rest  soon,  and  said  nothing  about  any  defence,  it  was  held,  that 
the  county  conn  erred  hi  instructing  the  jury,  that  this  was  in  effect  saying,  that 
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there  wm  do  defence,  and  acknowledging  the  notes  valid  to  the  foil  amount,— 
it  alto  appearing,  that  the  amount  of  deduction  claimed  by  the  defendant  wee 
leaa  than  the  amount  of  the  second  note. 

If  a  party  would  avoid  the  effect  of  a  promise  made  by  him,  by  insisting  that  it 
was  made  in  ignorance  of  material  facts,  the  harden  rests  upon  htm  of  proving 
that  he  was  thus  ignorant. 

A  contract  between  a  commission  merchant  and  the  owner  of  property  intrusted  to 
him  to  sell,  which  provides,  that  the  commission  merchant  shall  make  advances 
of  cash  to  the  owner  from  time  to  time,  as  the  property  is  delivered,  and  shall 
he  allowed  a  specified  commission  for  effecting  sales,  and  legal  interest  for  the 
money  advanced,  and  also  five  per  cent,  for  the  money  so  advanced,  is  usurious 
and  void  to  the  extent  of  the  five  per  cent. 

Where  goods  are  consigned  to  a  merchant  to  sell,  and  he  consigns  them  to  an- 
other merchant  to  sell,  a  custom,  for  each  merchant  to  charge  the  commission 
usually  charged  for  a  sale,  is  void,  as  being  against  common  reason  and  com- 
mon justice.    Spear  v.  Newell,  Rutland  Co.,  cited  by  Rsdnkxd,  J. 

Assumpsit  upon  two  promissory  notes,  for  $300,00  each,  dated 
August  21,  1848,  signed  by  BJin  &  Barstow  and  by  the  defendant, 
and  by  which  they  became,  in  terms,  jointly  and  severally  liable,  and 
made  payable  to  the  plaintiff,  one  in  six  months,  and  the  other  in 
one  year,  from  date,  with  interest.  Plea,  the  general  issue,  and  trial 
by  jury,  September  Term,  1850,— Bennett,  J.,  presiding. 

On  trial,  the  plaintiff  having  given  in  evidence  the  notes  declared 
upon,  the  defendant  gave  evidence  tending  to  prove,  that  the  defend- 
ant was  surety  upon  the  notes,  and  that  Almon  Blin  and  Barstow, 
who  constituted  the  firm  of  Blin  &  Barstow,  were  the  principals ; 
that  the  plaintiff  claimed,  that  there  was  a  balance  due  to  him  from 
Blin  &  Barstow  upon  account,  which  was  then  open  and  unad- 
justed ;  and  that  the  notes  in  suit  were  executed  by  the  defendant, 
under  an  agreement  made  between  the  plaintiff,  the  defendant  and 
the  principals,  that  the  only  consideration  for  the  notes  was  whatever 
balance  there  was  then  due  to  the  plaintiff  individually,  and  that,  on 
an  adjustment  of  the  account,  which  it  was  agreed  should  be  made 
at  some  future  time,  the  notes  were  to  stand  as  security  only  for  the 
amount  of  such  indebtedness  to  the  plaintiff,  as  existed  at  the  time 
of  such  agreement  and  the  execution  of  the  notes.  The  defendant 
also  gave  in  evidence  a  written  contract,  executed  by  Blin  &  Bar- 
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stow,  and  by  Nichols,  Barton  &  Co.,  a  firm  of  which  the  plaintiff 
was  a  member,  dated  December  22,  1847,  by  which  it  was  agreed 
between  them,  that  Blin  &  Barstow  should  deliver,  at  a  wharf  in 
Georgia,  all  the  lumber  of  a  certain  description,  which  they  should 
manufacture  within  a  specified  time,  and  might  draw  upon  Nichols, 
Barton  &  Co.,  from  time  to  time,  as  the  lumber  was  delivered,  for 
eight  dollars  for  each  one  hundred  pieces  delivered,  and  that  Nichols, 
Burton  &  Co.  should  sell  the  lumber,  and  be  entitled  to  eight  per 
cent,  commission,  and  to  charge,  in  addition  to  the  commission, 
"  the  interest  for  all  money  advanced,  till  sold,  and  five  per  cent  for 
the  money  so  advanced."  The  defendant  also  gave  in  evidence  a 
note  for  $500,00,  dated  December  31, 1847,  and  a  note  for  $300,00, 
dated  December  8,  1847,  both  signed  by  Blin  &  Barstow  and  made 
payable  to  the  plaintiff;  and  it  appeared,  by  an  indorsement  upon 
the  contract  above  mentioned,  that  the  consideration  of  these  notes 
was  treated  as  an  advance  under  the  contract.  The  defendant  also 
gave  in  evidence  a  note  for  $246,36,  dated  June  24,  1848,  signed 
by  Blin  &  Barstow,  and  made  payable  to  Nichols,  Burton  &  Co.,  or 
order,  in  three  months  after  date, — which  it  appeared  was  given  at 
its  date  by  Blin  &  Barstow  in  settlement  and  payment  of  an  account, 
which  Nichols,  Burton  &  Co.  had  against  them.  The  evidence 
tended  to  show,  that  soon  after  the  execution  of  the  contract  of  De- 
cember 22,  1847,  above  recited,  and  before  any  thing  had  been 
done  under  it,  or  any  advance  made  upon  it,  the  plaintiff,  by  some 
arrangement  between  himself  and  his  co-partners,  assumed  individ- 
ually the  whole  contract,  and  the  firm  retained  no  interest  in  it, — 
of  which  Blin  &  Barstow  received  immediate  notice.  The  evidence 
on  the  part  of  the  defendant  tended  to  show,  that  the  amount  of  the 
plaintiff's  claims  against  Blin  &  Barstow,  at  the  date  and  delivery 
of  the  notes  in  suit,  was  less  than  the  amount  of  the  notes. 

The  evidence  farther  tended  to  prove,  that,  under  the  agreement 
between  the  plaintiff,  the  defendant  and  Blin  &  Barstow,  above  men- 
tioned, in  reference  to  the  giving  of  these  notes,  the  notes  were 
written  by  the  plaintiff,  in  the  presence  of  Almon  Blin,  and  that 
Almon  Blin  took  the  notes  to  the  defendant,  who  was  temporarily  at 
St.  Albans  Bay,  and  a  few  rods  distant  from  where  the  notes  were 
written,  to  be  signed ;  that  the  defendant  signed  the  notes,  and 

Almon  Blin  then  carried  them  back  and  delivered  them  to  the  piain- 
xxiii.        20 
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tiff,  expecting  that  the  plaintiff's  claims  against  Blin  &  Barstow 
were  to  he  examined  and  the  amount  ascertained  at  some  future 
day ;  but  that  the  plaintiff  thereupon  delivered  to  Almon  Blin  a  bill 
of  his  account  against  Blin  &  Barstow,— in  which  Blin  &  Barstow 
were  debited  by  the  advances  made  upon  the  contract  of  December 
22,  1847,  with  interest  computed  to  September  1,  1848,  and  by  the 
amount  of  the  five  per  cent  upon  the  advances,  provided  for  by  the 
contract,  amounting  to  $49,00,  and  by  the  amount  of  the  note  to 
Nichols,  Burton  &  Co.,  for  $246,36,  and  were  credited  by  the 
amount  of  the  two  notes  in  suit,  $600,00,  and  showing  a  balance 
still  due  to  the  plaintiff  of  $40,39, — and  also  delivered  to  him  the 
note  for  $246,36,  above  mentioned, — which  had  not  then  become 
due, — and  at  the  same  time  said  to  him,  that  he  might  take  the  pa- 
pers and  examine  them,  and  if  there  was  any  thing  wrong,  the 
plaintiff  would  make  it  right ;  that  Almon  Blin  took  the  papers,  and 
did  not  examine  the  items,  but  looked  at  the  amount,  and  also  saw, 
that  the  plaintiff  had  delivered  back  the  note  to  Nichols,  Burton  & 
Co.  and  had  charged  it  in  the  account, — and  he  thereupon  executed 
his  note  to  the  plaintiff  for  the  balance  shown  by  the  account, 
$40,39,  and  immediately  left  for  home  \  that  this  statement  of  the 
account  had  not,  at  any  of  the  previous  interviews,  been  exhibited 
by  the  plaintiff,  or  read  by  the  defendant,  or  by  Blin  &  Barstow ; 
and  that  the  defendant  was  not  present  at  this  delivery  of  the  notes 
and  papers,  but  returned  the  next  morning  to  Shelburne,  where  he 
resided,  and  did  not  see  Almon  Blin  for  some  months,  and  had  no 
knowledge,  until  after  the  commencement  of  this  suit,  of  what  took 
place  between  Almon  Blin  and  the  plaintiff  upon  the  delivery  of  the 
notes,  or  that  any  adjustment  had  been  made  of  Blin  &  Barstow's 
account  with  the  plaintiff. 

The  plaintiff  called  as  a  witness  L.  E.  Chittenden,  the  attorney 
with  whom  he  had  left  for  collection  the  notes  now  in  suit, — who 
testified,  in  substance,  that  in  July,  1849,  previous  to  July  19th,  he 
applied  to  the  defendant,  "  and  asked  him  to  pay  the  note  ;"  that 
the  defendant  wanted  some  delay,  and  said  he  would  pay  it  as  soon 
as  he  sold  his  wool ;  and  that  on  the  19th  of  July  he  paid  the  wit- 
ness $200,00,  and  said  he  would  pay  the  rest  soon, — but  said  noth- 
ing about  any  defence. 

The  defendant  claimed,  that  he  was  not  liable  for  the  whole. 


MAY  ADJOURNED  TERM,  1851.  iflf 

Barton  ».  Btin* 

amount  of  the  notes,  and  that  the  amoant  of  the  Nichols,  Barton  & 
Co.  debt,  in  the  bill  delivered  by  the  plaintiff,  ought  to  be  deducted 
from  the  notes,  on  the  ground,  that  it  was  not  a  debt,  for  which  the 
notes  were  given, — and  that  the  item  for  five  per  cent,  for  advances, 
stipulated  in  the  contract  of  December  22,  1847,  and  stated  in  the 
account,  ought  to  be  deducted,  on  the  ground  that  it  was  usury  and 
did  not  constitute  a  valid  claim, — and  requested  the  court  so  to  in* 
struct  the  jury. 

But  the  court  charged  the  jury,  that  the  liability  of  the  surety 
could  not  be  more,  but  might  be  lees,  than  that  of  the  principal; 
that  although  the  agreement  might  have  been,  as  claimed  by  the  de- 
fendant, that  the  notes  should  stand  as  security  for  what  was  due  to 
Barton  individually,  yet  if  Almon  Burton  made  no  objection,  when 
the  bill  of  the  account  and  the  note  to  Nichols,  Burton  &  Co.  were 
delivered  to  him,  and  when  he  saw,  that  the  note  to  Nichols,  Burton 
&  Co.  was  included  in  the  account,  this  would  be  such  an  acquies- 
cence and  change  of  the  agreement,  as  would  bind  the  principals, 
and  would  render  the  notes  valid  against  them  for  the  full  amount ; 
— but  that  if  the  defendant  was  surety  merely,  and,  at  the  time  he 
executed  these  notes,  did  it  with  the  agreement,  that  it  was  to  be 
only  for  Burton's  individual  debt,  and  Burton  knew  it,  the  defend- 
ant's liability  cannot  be  extended,  if  he  has  not  done  any  aet  since 
to  vary  it ;  but  that  it  must  also  appear,  that  the  plaintiff  understood, 
at  the  time  he  received  the  notes,  that  the  surety  so  understood  it; 
and  that,  if  the  plaintiff  did  not  so  understand  it,  he  could  not  be 
affected  by  the  agreement, — but  if  he  took  the  notes  with  notice  of 
such  agreement,  he  is  bound  by  k,  and  cannot  hold  the  surety  be- 
yond the  agreement 

The  court  farther  charged  the  jury,  that  although  it  did  not  ap- 
pear from  Chittenden's  testimony,  that  the  defendant  said  in  terms, 
that  there  was  no  defence  to  the  notes,  yet  that  he  promised  to  pay 
the  whole,  without  objection ;  and  that  this  was  in  effect  saying,  that 
there  was  no  defence,  and  acknowledging  the  notes  valid  to  the  full 
amount ; — and  that,  if  the  defendant,  after  knowing  the  facts,  did 
promise  to  pay  the  notes,  it  bound  him  to  their  full  amount;  but 
that,  if  this  promise  were  made  in  ignorance  of  the  facts,  it  would 
not  bind  him ;  but  that  it  was  for  the  defendant  to  show,  that  he 
made  this  promise  in  ignorance  of  the  facts.    The  court  farther 
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charged  the  jury,  that  if  the  five  per  cent,  was  charged  at  usury,  and 
as  a  corer  for  usury,  and  mot  for  any  expense  the  plaintiff  might  in- 
cur in  raising  the  money,  it  would  be  usury. 

The  jury  returned  a  verdict  for  the  plaintiff,  for  the  whole  amount 
of  the  notes  and  interest,  deducting  the  payment  of  $200,00.  Ex- 
ceptions by  defendant 

A.  Peck  and  L.  Underwood  for  defendant. 

There  was  no  consideration  for  the  notes,  beyond  the  amount  due 
at  the  time  of  their  execution  upon  the  plaintiff's  individual  ac- 
count; and  it  was  not  competent  for  the  plaintiff  and  the  principals 
to  extend  the  liability  of  the  surety.  The  item  of  $49,00,  for  five 
per  cent,  for  advances,  and  the  overcharge  of  interest,  and  the  item 
for  the  Nichols,  Burton  &  Co.  debt,  should  have  been  deducted  from 
the  notes.  The  agreement  in  reference  to  the  five  per  cent,  is  an 
agreement  for  usury,  upon  the  force  of  the  contract.  The  charge 
of  the  court  in  reference  to  this  item  was  erroneous ; — 1.  Because 
it  was  usury  upon  the  face  of  it ; — 2.  Because  expense  for  raising 
money  to  loan  at  interest  is  usury ; — 3.  Because  there  was  no  evi- 
dence, that  the  five  per  cent,  was  for  any  such  expense,  or  that  any 
was  incurred ;  but  the  whole  evidence  is,  that  it  was  for  the  use  of 
the  money.  Meagoe  v.  Simmons,  22  E.  C.  L.  266.  Parker  v. 
Ramsbottom,  10  E.  C.  L.  69.  White  v.  Wright,  lb.  75.  Fanning 
v.  Dunham,  5  Johns.  Ch.  R.  122.  Steele  v.  Whipple,  21  Wend. 
103.  Harris  et  al.  v.  Boston,  2  Camp.  346.  Dunham  v.  Day,  13 
Johns.  20.     Hine  v.  Handy,  1  Johns.  Ch.  R.  6. 

This  want  of  consideration  is  not  supplied  by  the  testimony  of 
Chittenden.  A  promise  never  supplies  the  want  of  a  consideration, 
nor  cures  an  illegal  consideration.  The  promise  in  writing,  con- 
tained in  a  promissory  note,  does  not  cut  off  the  defence  of  usury ; 
and  a  parol  promise  cannot  be  more  binding. 

The  court  erred  in  charging  the  jury,  that  the  burden  was  upon 
the  defendant,  to  show  that  he  made  the  promise  to  Chittenden  in 
ignorance  of  the  facts.  Blesard  v.  Hirst  et  al.,  5.  Burr.  2670. 
Grain  v.  CohoeU,  8  Johns.  384.  Duryea  v.  Dennison,  5  lb.  248. 
Agar  v.  McManus,  11  lb.  187.  Griffin  v.  Goff,  12  lb.  453.  Trim- 
ble v.  Thorn,  16  lb.  152.  Miller  v.  Hockley,  5  lb.  375.  Sue  v.  Ctoi* 
wmgham,  1  Cow.  397.    May  v.  Coffin,  4  Mass.  341.    Berkshire 
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Bank  v.  Janes,  6  lb.  524.  Garland  v.  Safest  Bank,  9  lb.  406. 
Farrington  v.  Brown,  7  N.  H.  271 .  Merrimack  Co.  Bank  v.  Brawn, 
12  lb.  321.  Carter  v.  Bur  ley,  9  lb.  559.  Woodman  v.  Eastman, 
10  lb.  359.     Ofw  v.  tft<55cy,  3  lb.  347. 

The  court  erred  in  charging  the  jury,  that  the  principals  were 
liable  upon  the  notes,  as  matter  of  law,  to  their  full  amount. 

C  D.  Kasson  and  L.  E.  Chittenden  for  plaintiff. 

The  charge  as  to  the  five  per  cent,  commissions  was  correct  It 
is  necessary,  that  there  should  be  a  corrupt  intent  to  avoid  the 
statute,  to  make  it  usury.  The  plaintiff  computed  the  five  per  cent. 
upon  the  money  paid  for  the  lumber,  instead  of  the  money  received 
for  it  Suydam  v.  Westfall,  4  Hill  211.  HaU  t.  Daggett,  %  Cow. 
653.  Bartlett  v.  Williams,  1  Pick.  288.  Trotter  v.  Curtis,  19 
Johns.  160. 

It  does  not  appear,  that  the  plaintiff  knew  that  the  defendant 
signed  the  note  with  any  understanding,  that  it  was  to  secure  the 
private  debt  of  the  plaintiff;  and  unless  he  knew  of  this,  the  defend- 
ant, having  placed  his  name  in  the  hands  of  the  principal,  therewith 
conferred  an  implied  authority  upon  him  to  pass  the  note  on  such 
consideration  as  he  chose,  and  the  plaintiff  had  a  right  to  so  take  it. 
Hence  the  surety  cannot  set  up  any  right  here,  which  the  principal 
cannot ;  and*  as  the  case  shows,  that  the  items  of  charge  were  made 
and  delivered  to  the  principal  at  the  time  of  the  delivery  of  the  note, 
and  always  acquiesced  in,  it  would  bind  the  principal,  as  matter  of 
law ;  and  the  subsequent  promise  of  the  defendant  to  pay  was  wholly 
immaterial,  and  any  decision  on  that  point  cannot  affect  the  verdict 
The  charge  as  to  the  effect  of  the  testimony  of  Chittenden  was  cor- 
rect   Chit  on  Bills  500.     Lundie  v.  Robertson,  7  East  231. 

The  charge  of  the  court  in  reference  to  the  onus  probandi  was  in 
accordance  with  the  rule  of  law.  Chit  on  Bills  500.  7  East  231. 
Solamans  v.  Bank  of  England,  13  East  135.  Munroe  v.  Cooper,  5 
Pick.  412.  WoodhuU  v.  Hohnes,  10  Johns.  231.  Owen  v.  Bar- 
tholomew, 9  Pick.  521.    Mercer  v.  Chase,  43  E.  C.  L.  415. 

The  opinion  of  the  court  was  delivered  by 
Redfikld,  J.    The  testimony  on  the  part  of  the  defendant,  as 
stated  in  the  bill  of  exceptions,  is,  that  the  note  was  executed  by  the 
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defendant,  as  surety  for  Blin  &  Barstow,  tinder  an  agreement  be- 
tween the  plaintiff,  the  defendant  and  the  principals,  that  the  only 
consideration  for  the  note  was  whatever  balance  there  was  then  due 
to  the  plaintiff  individually,  and  that,  on  a  farther  adjustment  of  the 
dealings,  the  note  was  to  stand  good  for  the  amount  of  this  indebted- 
ness. 

The  plaintiff,  soon  after  the  making  of  the  contract  between 
Nichols,  Burton  &  Co.  and  Blin  &  Barstow,  assumed  the  contract 
on  the  part  of  his  firm,  and  they  had  no  interest  in  it  after  that  as- 
sumption. The  defendant's  testimony  tended  to  show,  that  Blin  & 
Barstow's  indebtedness  to  Burton  alone,  at  the  date  of  the  notes, 
was  less  than  the  amount  of  the  notes.  The  testimony  also  showed, 
that,  under  the  contract,  above  recited,  between  the  plaintiff,  the  de- 
fendant and  Blin  &  Barstow,  the  notes  were  written,  and  were  signed 
by  the  defendant,  and  were  handed  to  Blin,  of  the  firm  of  Blin  & 
Barstow,  who  gave  them  to  the  plaintiff,  with  the  same  understand- 
ing ;  but  that,  after  the  note  was  delivered,  and  at  the  same  inter- 
view, the  plaintiff  delivered  to  Blin  the  bill  of  the  account, — which 
included  the  account  in  favor  of  Nichols,  Burton  &  Co.,  and  Blin 
&  Barstow's  note  to  Nichols,  Burton  &  Co.,  given  on  settlement 
of  account.  The  plaintiff  said,  that  if  the  account  was  not  correct, 
it  should  be  made  so ;  and  Blin  did  not  examine  it,  farther  than  to 
see,  that  it  included  Nichols,  Burton  &  Co.'s  note  against  Blin  & 
Barstow ;  and  the  account  had  not  been  exhibited  to  the  defendant 
before  that,  at  the  negotiations  between  the  parties.  Blin  gave  his 
note  for  the  balance,  $40,39,  at  the  time.  The  defendant  was  not 
present,  at  the  time  the  notes  were  delivered  to  the  plaintiff,  and 
knew  nothing  of  the  circumstances  for  several  months. 

The  charge  of  the  court,  in  regard  to  this  portion  of  the  case, 
seems  to  be  correct.  If  Burton  took  the  note,  supposing  the  de- 
fendant expected  it  to  be  good  both  for  his  claim  and  for  that  in 
favor  of  the  company,  or  for  what  Almon  Blin  passed  it  for,  the  de- 
fendant is  liable.  But  if  the  plaintiff,  at  the  time  he  took  the  note, 
knew  that  the  defendant  signed  it  with  the  expectation,  that  he 
should  only  be  holden  for  the  plaintiff's  individual  claim,  then  he  is 
only  liable  to  that  extent. 

The  court  think,  that  the  five  per  cent.,  charged  upon  money  ad- 
vanced, in  addition  to  the  interest,  is  usury,  and  that  it  is  not  com- 
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petent  to  submit  it  to  a  jury  to  purge  that  portion  of  the  contract  from 
its  illegality,  by  presuming,  in  the  absence  of  all  proof  or  probability, 
that  it  might  hare  been  something  else. 

It  was  decided  by  this  court,  many  years  ago,  in  the  county  of 
Rutland,  in  the  case  of  Spear  v.  Newell,  not  reported,  that  a  custom 
of  merchants  in  New  York,  when  goods  were  consigned  to  mer- 
chants for  sale  and  they  again  consigned  them  to  others  to  sell,  for 
each  house  to  charge  a  commission  of  two  and  a  half  per  cent,  the 
usual  commission  for  selling  goods,  was  void,  as  against  common 
reason  and  common  justice.  Probably  the  same  reply  might,  with 
propriety,  be  made  to  the  pretence  of  calling  this  fire  per  cent,  a 
commission  for  receiving  the  money. 

It  seems  to  us,  also,  that  too  much  importance  was  given  to  the 
testimony  of  Chittenden.  That  was  upon  the  nineteenth  day  of  « 
July,  1849, — before  the  second  note  fell  due.  The  conversation 
then  could  not  with  fairness  have  been  extended  beyond  the  note 
then  demanded,  and  which  was  then  due.  The  deduction  now 
claimed  would  more  than  be  covered  by  the  other  note ;  and  the  de- 
fendant might  have  omitted  to  make  this  claim  for  deduction  upon 
the  ground,  that  it  could  with  more  propriety  have  been  claimed  out 
of  the  last  note. 

It  is  very  questionable,  whether,  if  the  defendant  made  out  a  de- 
fect of  original  consideration,  a  mere  naked  promise  to  pay  the  note 
would  supply  the  defect.  But  under  the  circumstances  it  must 
amount  to  the  same ;  for  it  would  show,  if  made  with  a  full  knowl- 
edge of  the  facts,  that  sueh  had  at  some  former  time  been  the  un- 
derstanding of  the  defendant, — and  if  of  him,  a  fortiori  of  Blin  & 
Barstow. 

As  to  the  burden  of  proof,  it  does  not  seem  to  have  been  of  any 
importance.  But,  as  a  general  rule,  it  is  fair  to  say,  that  the  burden 
of  proof  rests  upon  both  parties,  to  make  out  their  own  part  of  the 
case ;  and  as  the  defendant  claimed  the  benefit  of  his  own  ignorance 
of  the  facts,  we  do  not  see  very  clearly,  why  the  charge  was  not  cor- 
rect But  the  two  facts  are  so  intimately  connected,  that  we  do  not 
comprehend,  how  they  could  very  well  be  separated  in  the  mind  of 
the  jury.  It  is  not  common  to  separate  the  same  proposition  into  its 
elements,  in  order  to  shift  the  burden  of  proof. 

Judgment  reversed  and  case  remanded. 
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there  waa  no  deface,  and  acknowledging  Um  note*  valid  to  the  foil  amount,— 
it  alto  appearing,  that  the  amount  of  deduction  claimed  by  the  defendant  was 
leaa  than  the  amount  of  the  aecond  note. 

If  a  party  would  avoid  the  effect  of  a  promise  made  by  him,  by  insisting  that  it 
was  made  in  ignorance  of  material  tacts,  the  burden  reata  upon  him  of  proving 
that  he  wee  thus  ignorant. 

A  contract  between  a  commission  merchant  and  the  owner  of  property  intrusted  to 
him  to  sell,  which  provides,  that  the  commission  merchant  shall  make  advances 
of  cash  to  the  owner  from  time  to  time,  as  the  property  is  delivered,  and  shall 
he  allowed  a  specified  commission  for  effecting  sales,  and  legal  interest  for  the 
money  advanced,  and  also  five  per  cent,  for  the  money  so  advanced,  is  nsariona 
and  void  to  the  extent  of  the  five  per  cent. 

Where  goods  are  consigned  to  a  merchant  to  sell,  and  he  consigns  them  to  an- 
other merchant  to  sell,  a  custom,  for  each  merchant  to  charge  the  commission 
usually  charged  for  a  sale,  is  void,  aa  being  against  common  reason  and  com- 
mon justice.    Spear  v.  JVetoetf,  Rutland  Co.,  cited  by  BsorisLD,  J. 

Assumpsit  upon  two  promissory  notes,  for  $300,00  each,  dated 
August  21 ,  1848,  signed  by  Bliu  &  Barstow  and  by  the  defendant, 
and  by  which  they  became,  in  terms,  jointly  and  severally  liable,  and 
made  payable  to  the  plaintiff,  one  in  six  months,  and  the  other  in 
one  year,  from  date,  with  interest.  Plea,  the  general  issue,  and  trial 
by  jury,  September  Term,  1850,— Bennett,  J.,  presiding. 

On  trial,  the  plaintiff  having  given  in  evidence  the  notes  declared 
upon,  the  defendant  gave  evidence  tending  to  prove,  that  the  defend- 
ant was  surety  upon  the  notes,  and  that  Almon  Blin  and  Barstow, 
who  constituted  the  firm  of  Blin  &  Barstow,  were  the  principals ; 
that  the  plaintiff  claimed,  that  there  was  a  balance  due  to  him  from 
Blin  &  Barstow  upon  account,  which  was  then  open  and  unad- 
justed ;  and  that  the  notes  in  suit  were  executed  by  the  defendant, 
under  an  agreement  made  between  the  plaintiff,  the  defendant  and 
the  principals,  that  the  only  consideration  for  the  notes  was  whatever 
balance  there  was  then  due  to  the  plaintiff  individually,  and  that,  on 
an  adjustment  of  the  account,  which  it  was  agreed  should  be  made 
at  some  future  time,  the  notes  were  to  stand  as  security  only  for  the 
amount  of  such  indebtedness  to  the  plaintiff,  as  existed  at  the  time 
of  such  agreement  and  the  execution  of  the  notes.  The  defendant 
also  gave  in  evidence  a  written  contract,  executed  by  Blin  &  Bar- 
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stow,  and  by  Nichols,  Barton  &  Co.,  a  firm  of  which  the  plaintiff 
was  a  member,  dated  December  22,  1847,  by  which  it  was  agreed 
between  them,  that  Blin  &  Barstow  should  deliver,  at  a  wharf  in 
Georgia,  all  the  lumber  of  a  certain  description,  which  they  should 
manufacture  within  a  specified  time,  and  might  draw  upon  Nichols, 
Burton  &  Co.,  from  time  to  time,  as  the  lumber  was  delivered,  for 
eight  dollars  for  each  one  hundred  pieces  delivered,  and  that  Nichols, 
Burton  &  Co.  should  sell  the  lumber,  and  be  entitled  to  eight  per 
tent,  commission,  and  to  charge,  in  addition  to  the  commission, 
"  the  interest  for  all  money  advanced,  till  sold,  and  five  per  cent  for 
the  money  so  advanced."  The  defendant  also  gave  in  evidence  a 
note  for  $500,00,  dated  December  31, 1847,  and  a  note  for  $300,00, 
dated  December  8,  1847,  both  signed  by  Blin  &  Barstow  and  made 
payable  to  the  plaintiff;  and  it  appeared,  by  an  indorsement  upon 
the  contract  above  mentioned,  that  the  consideration  of  these  notes 
was  treated  as  an  advance  under  the  contract.  The  defendant  also 
gave  in  evidence  a  note  for  $246,36,  dated  June  24,  1848,  signed 
by  Blin  &  Barstow,  and  made  payable  to  Nichols,  Burton  &  Co.,  or 
order,  in  three  months  after  date, — which  it  appeared  was  given  at 
its  date  by  Blin  &,  Barstow  in  settlement  and  payment  of  an  account, 
which  Nichols,  Burton  &  Co.  had  against  them.  The  evidence 
tended  to  show,  that  soon  after  the  execution  of  the  contract  of  De- 
cember 22,  1847,  above  recited,  and  before  any  thing  had  been 
done  under  it,  or  any  advance  made  upon  it,  the  plaintiff,  by  some 
arrangement  between  himself  and  his  co-partners,  assumed  individ- 
ually the  whole  contract,  and  the  firm  retained  no  interest  in  it, — 
of  which  Blin  &  Barstow  received  immediate  notice.  The  evidence 
on  the  part  of  the  defendant  tended  to  show,  that  the  amount  of  the 
plaintiff's  claims  against  Blin  &  Barstow,  at  the  date  and  delivery 
of  the  notes  in  suit,  was  less  than  the  amount  of  the  notes. 

The  evidence  farther  tended  to  prove,  that,  under  the  agreement 
between  the  plaintiff,  the  defendant  and  Blin  &  Barstow,  above  men- 
tioned, in  reference  to  the  giving  of  these  notes,  the  notes  were 
written  by  the  plaintiff,  in  the  presence  of  Almon  Blin,  and  that 
Almon  Blin  took  the  notes  to  the  defendant,  who  was  temporarily  at 
St  Albans  Bay,  and  a  few  rods  distant  from  where  the  notes  were 
written,  to  be  signed ;  that  the  defendant  signed  the  notes,  and 
Almon  Blin  then  carried  them  back  and  delivered  them  to  the  plain- 
xxiii.        20 
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tiff,  expecting  that  the  plaintiff's  claims  against  Blin  &  Barstow 
were  to  be  examined  and  the  amount  ascertained  at  some  future 
day ;  but  that  the  plaintiff  thereupon  delivered  to  Almon  Blin  a  bill 
of  his  account  against  Blin  &  Barstow, — in  which  Blin  &  Barstow 
were  debited  by  the  advances  made  upon  the  contract  of  December 
22,  1847,  with  interest  computed  to  September  1,  1848,  and  by  the 
amount  of  the  five  per  cent,  upon  the  advances,  provided  for  by  the 
contract,  amounting  to  $49,00,  and  by  the  amount  of  the  note  to 
Nichols,  Burton  &>  Co.,  for  $246,36,  and  were  credited  by  the 
amount  of  the  two  notes  in  suit,  $600,00,  and  showing  a  balance 
still  due  to  the  plaintiff  of  $40,39, — and  also  delivered  to  him  the 
note  for  $246,36,  above  mentioned, — which  had  not  then  become 
due, — and  at  the  same  time  said  to  him,  that  he  might  take  the  pa- 
pers and  examine  them,  and  if  there  was  any  thing  wrong,  the 
plaintiff  would  make  it  right ;  that  Almon  Blin  took  the  papers,  and 
did  not  examine  the  items,  but  looked  at  the  amount,  and  also  saw, 
that  the  plaintiff  had  delivered  back  the  note  to  Nichols,  Burton  & 
Co.  and  had  charged  it  in  the  account, — and  he  thereupon  executed 
his  note  to  the  plaintiff  for  the  balance  shown  by  the  account, 
$40,39,  and  immediately  left  for  home ;  that  this  statement  of  the 
account  had  not,  at  any  of  the  previous  interviews,  been  exhibited 
by  the  plaintiff,  or  read  by  the  defendant,  or  by  Blin  &  Barstow ; 
and  that  the  defendant  was  not  present  at  this  delivery  of  the  notes 
and  papers,  but  returned  the  next  morning  to  Shelburne,  where  he 
resided,  and  did  not  see  Almon  Blin  for  some  months,  and  had  no 
knowledge,  until  after  the  commencement  of  this  suit,  of  what  took 
place  between  Almon  Blin  and  the  plaintiff  upon  the  delivery  of  the 
notes,  or  that  any  adjustment  had  been  made  of  Blin  &  Barstow's 
account  with  the  plaintiff. 

The  plaintiff  called  as  a  witness  L.  E.  Chittenden,  the  attorney 
with  whom  he  had  left  for  collection  the  notes  now  in  suit, — who 
testified,  in  substance,  that  in  July,  1849,  previous  to  July  1 9th,  he 
applied  to  the  defendant,  "  and  asked  him  to  pay  the  note ;"  that 
the  defendant  wanted  some  delay,  and  said  he  would  pay  it  as  soon 
as  he  sold  his  wool ;  and  that  on  the  19th  of  July  he  paid  the  wit* 
ness  $200,00,  and  said  he  would  pay  the  rest  soon, — but  said  noth- 
ing about  any  defence. 

The  defendant  claimed,  that  he  was  not  liable  for  the  whole. 
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amount  of  the  notes,  and  that  the  amount  of  the  Nichols,  Burton  & 
Co.  debt,  in  the  bill  delivered  by  the  plaintiff  ought  to  be  deducted 
from  the  notes,  on  the  ground,  that  it  was  not  a  debt,  for  which  the 
notes  were  given, — and  that  the  item  for  five  per  cent,  for  advances, 
stipulated  in  the  contract  of  December  22,  1847,  and  stated  in  the 
account,  ought  to  be  deducted,  on  the  ground  that  it  was  usury  and 
did  not  constitute  a  valid  claim, — and  requested  the  court  so  to  in- 
struct the  jury. 

But  the  court  charged  the  jury,  that  the  liability  of  the  surety 
could  not  be  more,  but  might  be  less,  than  that  ef  the  principal ; 
that  although  the  agreement  might  have  been,  as  claimed  by  the  de- 
fendant, that  the  notes  should  stand  as  security  for  what  was  due  to 
Burton  individually,  yet  if  Almon  Burton  made  no  objection,  when 
the  bill  of  the  account  and  the  note  to  Nichols,  Burton  &  Co.  were 
delivered  to  him,  and  when  he  saw,  that  the  note  to  jNichols,  Burton 
&  Co.  was  included  in  the  account,  this  would  be  such  an  acquies- 
cence and  change  of  the  agreement,  as  would  bind  the  principals, 
and  would  render  the  notes  valid  against  them  for  the  full  amount ; 
—but  that  if  the  defendant  was  surety  merely,  and,  at  the  time  he 
executed  these  notes,  did  k  with  the  agreement,  that  it  was  to  be 
only  for  Burton's  individual  debt,  and  Burton  knew  it,  the  defend* 
ant's  liability  cannot  be  extended,  if  he  has  not  done  any  act  since 
to  vary  it ;  but  that  it  must  also  appear,  that  (he  plaintiff  understood, 
at  the  time  he  received  the  notes,  that  the  surety  so  understood  it ; 
and  that,  if  the  plaintiff  did  not  so  understand  it,  he  could  not  be 
affected  by  the  agreement, — but  if  he  took  the  notes  with  notice  of 
such  agreement,  he  is  bound  by  k,  and  cannot  hold  the  surety  be- 
yond the  agreement 

The  court  farther  charged  the  jury,  that  although  it  did  not  ap- 
pear from  Chittenden's  testimony,  that  the  defendant  said  in  terms, 
that  there  was  no  defence  to  the  notes,  yet  that  he  promised  to  pay 
the  whole,  without  objection ;  and  that  this  was  in  effect  saying,  that 
there  was  no  defence,  and  acknowledging  the  notes  valid  to  the  full 
amount; — and  that,  if  the  defendant,  after  knowing  the  facts,  did 
promise  to  pay  the  notes,  it  bound  him  to  their  full  amount;  but 
that,  if  this  promise  were  made  in  ignorance  of  the  facts,  it  would 
not  bind  him ;  but  that  it  was  for  the  defendant  to  show,  that  he 
made  this  promise  in  ignorance  of  the  facts.    The  court  farther 
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v.  N*rUnr  14  Vt.  228,  and  cases  cited  Upon  the  question,  whether 
•he  facts,  which  appear  in  the  present  case,  in  their  natural  bearing, 
aside  from  any  artificial  weight  which  the  law  may  give  them,  show 
a  case  of  joint  suretyship  or  not,  we  feel  constrained  to  say,  that  the 
case  is  altogether  clearer,  in  oar  judgment,  in  favor  of  that  construc- 
tion against  the  plaintiff,  than  is  the  case  of  FHnt  v.  Day,  9  Vt.  345, 
where  the  defendant  was  held  liable  to  contribution  as  co-surety. 

There  are  many  cases  in  the  books,  where  one  has  signed  as 
surety  after  other  sureties  had  signed,  where  he  has  been  held  not 
liable  to  contribution.  That  must  always  be  the  case,  where  it  is  so 
agreed  between  him  and  the  other  sureties,  either  expressly  or  by 
reasonable  implication.  And  some  of  the  New  York  cases  allow  of 
such  a  construction  upon  slight  evidence,  if  we  recollect  correctly. 
In  Harris  v.  Warner,  13  Wend.  400,  where  the  last  surety  upon  a 
note  signed  "  as  surety  for  the  above  names,'1  he  was  held  not  liable 
to  contribute  to  a  prior  surety.  And  in  Longley  v.  Griggs,  10 
Pick.  121,  one  who  guaranteed  the  sufficiency  of  a  note  signed  by 
sureties  was  held  not  liable  to  contribution.  But  the  case  of  FHnt 
▼.  Day  would  seem  to  require  the  consent  of  the  other  sureties  to 
such  an  arrangement,  in  order  to  give  a  surety  a  right  to  go  for  the 
whole  debt  against  a  prior  surety.  Lapham  v.  Barnes,  2  Vt.  213. 
But  some  of  the  cases  seem  to  hold,  that  if  the  last  surety  limit  his 
liability  to  the  default  of  the  principal  and  all  the  other  sureties,  he 
has  a  claim  for  full  indemnity  against  them  all  jointly.  Craythame 
v.  Swinburne,  14  Ves.  160,  and  other  cases  cited  in  the  note  to 
Deering  v.  Eart  of  Wmchehea,  in  White  &  Tudor's  Leading  Cases- 
in  Equity. 

y  The  present  transaction,  in  its  natural  import,  was  nothing  more 
than  B.  &  H.  Boynton  obtaining  a  discount  at  the  Bank  of  Burling- 
/  ton,  and  applying  the  money  to  pay  a  debt  they  owed  the  plaintiff, 
by  his  signing  for  them,  together  with  the  defendants,  both  signing 
at  tile  request  of  the  principals,  and  without  any  communicatipjiwithy 
each  other./  The  case,  in  its  facts,  is  identical  with  that  of  FHnt  v. 
f~  Aty,  except  that  Day  signed  without  any  express  request  from  any 
one,  and  expressly  declared  at  the  time  that  he  did  it  upon  the  credit 
and  for  the  honor  of  Flint  I  have  thought  for  many  years,  that  that 
case  might,  with  great  propriety,  have  been  ruled  for  the  defendant 
upon  the  facts. 
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But  in  the  present  case  nothing  of  the  kind  appears,  unless  th*^*. 
law  gives  some  artificial  force  to  the  mere  order  of  indorsement  IfS  / 
this  were  a  settled  rule  of  the  law  merchant,  we  should  of  course  S 
presume  the  parties  acted  upon  such  an  expectation.  And  whether^, 
the  rule  were  known  to  the  court  or  not,  if  h  were  clearly  shown  to^ 
be  a  settled  rule  among  merchants  and  business  men,  it  could  be 
proved  as  a  matter  of  fact  to  the  jury,  and  would  have  the  force  of 
law.  Most  of  the  rules  of  the  law  merchant  have  grown  up  in  that 
way,  by  the  course  of  business  and  the  practice  of  merchants,  and 
when  the  rule  becomes,  by  common  consent,  altogether  uniform,  h 
acquires  the  force  of  law,  and  is  adopted  by  the  courts, — through  the 
agency  of  special  juries  of  merchants,  in  England,  more  often  per- 
haps. "~  :-. 

But  that  is  not  claimed  in  the  present  case./ But  it  is  claimed,  / 
that  the  decisions  of  the  courts  show  such  an  inclination  in  that  di- 
rection, that  it  should  be  regarded  as  law,  that  successive  indorse-  • 
ments,  made  at  the  same  time,  before  the  paper  ever  goes  into  cir- 
culation, and  for  the  purpose  of  giving  k  its  first  start,  so  to  spetfk, 
and  all  for  the  accommodation  of  the  drawer,  are  to  be  regarded  in 
the  same  light  as  if  they  had  been  made  in  the  due  course  of  busi-  ■ 
ness,  the  bill  actually  passing,  from  hand  to  hand,  for  value ;— that  ; 
is,  in  the  same  light  as  to  the  rights  of  these  several  indorsers  among  : 
themselves.    Now,  since'  it  is  admitted, «tbat  a  different  rule  does  ob-  / 
tain  in  some  of  the  states,  and  no  such  rule  has  ever  been  adopted  .' 
in  this  state,  or  at  common  law,  it  would  be  wonderful,  if  all  the  • 
parties  to  this  bill  so  understood  the  matter  among  themselves,  at  the  - 
time  of  its  discount;  for  it  is,  after  all,  mere  paper  for  discount  at 
the  bank. 

But  it  must  be  admitted,  we  think,  that  had  the  plaintiff  taken  the 
hill  and  paid  the  money  for  it,  when  the  bank  refused  to  discount  it, 
and  indorsed  it  in  order  to  obtain  the  money  upon  it,  he  could,  upon 
being  compelled  to  take  it  up,  have  gone  against  the  defendants  for 
the  full  amount.  That  was  the  legal  import  of  the  defendants'  un- 
dertaking. And  the  bank  refusing  to  take  it,  and  the  plaintiff 
knowing  the  defendants  were  mere  accommodation  indorsers,  it 
would  not  have  precluded  him  from  the  common  rights  of  an  indor- 
ser,  had  he  taken  the  bill  and  passed  it  in  the  ordinary  way.  This 
;  be  regarded  as  undeniable,  I  think,  upon  common  principles, 
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and  expressly  within  the  principle  of  the  case  of  Bank  of  Burling- 
ton v.  Beach,  1  Aik.  02.     And  it  is  claimed,  upon  the  American 
decisions,  that  the  court  should  so  hold  in  the  present  case. 
It  is  admitted,  that  the  case  of  Douglass  v.  Waddle,  1  Ham.  413, 
,y -9  Ohio  R.,  is  an  authority,  or  a  decision,  in  favor  of  holding  the 
fu  .  •  ^  ""        plaintiff  and  defendants  as  co-sureties. 

Upon  the  other  side,  Brown  v.  Mott,  7  Johns.  301,  is  relied  upon ; 
and  it  seems  to  me  to  be  very  much  the  same  case  as  the  present. 
The  court  seem  to  beg  the  question,  however,  in  the  opinion,  tak- 
ing it  for  granted,  that  the  plaintiff's  rights  are  the  same,  as  if  he 
had  himself  taken  the  bill  and  paid  the  value  of  it  in  the  due  course 
of  business.  They  then  ask,  whether  he  could  recover  against  a 
prior  indorser,  whom  he  knew  to  have  indorsed  for  the  accommo- 
dation of  the  drawer,  which,  in  my  judgment,  is  not  the  question, 
and  is  in  fact  no  question  at  all.  The  question  of  co-suretyship 
does  not  seem  to  be  raised  in  the  case. 

McDonald  v.  McCfruder,  3  Pet.  470,  seems  in  principle  much  the 
.  same  case  as  the  present ;  and  Ch.  J.  Marshall  discusses  the  ques- 
tion of  co-suretyship,  but  seems  to  consider,  that  there  should  have 
been  some  communication  between  the  parties,  to  constitute  that  re- 
lation under  the  circumstances.  Ch.  J.  Marshall  says,  if  such^is 
the  contract,  the  parties,  although  signing  as  successive  indorsers, 
will  be  regarded  as  co-sureties ;  thus  treating  the  obligation  as  rest- 
ing in  oral  proof.  But  he  considers,  that,  in  the  absence  of  proof, 
it  is  to  be  considered,  that  the  second  indorser  has  the  same  righto 
against  the  first,  as  if  he  took  the  bill  in  the  due  course  of  business. 
But  that  is  the  question ;  and  we  can  see  no  good  reason  for  that 
rule  in  this  case  more  than  in  every  other  case,  where  the  parties, 
for  convenience,  consent  to  change  positions  with  each  other,  to  en- 
able the  party  accommodated  to  gain  credit, — as  is  very  common, 
where  the  real  surety  assumes  the  position  of  the  debtor,  and  gives 
the  principal  debtor  the  benefit  of  appearing  as  a  mere  surety.  We 
think  it  better  to  call  things  by  their  right  names.  Such  indorsers 
are  in  fact  mere  sureties,  and  any  number  of  them,  who  sign  for  the 
same  object,  without  much  regard  to  priority,  perhaps,  should  be  re- 
garded as  co-sureties.  And  none  of  the  recent  cases  regard  it  as  of 
any  importance,  that  there  should  have  been  any  communication  be- 
tween the  sureties.    All  that  is  necessary  is,  that  they  should  have 
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undertaken  for  the  same  thing,  either  by  the  same  or  separate  in- 
struments. In  the  present  case  the  undertaking  was,  that  the  Boyn- 
tons  should  pay  the  money. 

Church  y.  Barlow,  9  Pick.  547,  seems  to  me  to  be  the  very  case 
before  the  court,  and  was  decided  upon  the  ground,  that  such  a 
note,  or  bill,  is  entitled  to  be  treated,  in  all  respects,  as  a  business 
note,  even  between  the  successive  indorsers,  who  signed  at  the  same 
time,  and  before  the  note  took  effect  virtually.  And  so  also  the  case 
of  McDonald  v.  McGruder,  with  this  difference,  that  McGruder  was 
all  along  upon  Turner's  paper,  until  his  co-indorser  had  left  and  the 
paper  been  protested,  and  then  McDonald  comes  in  as  a  second  in- 
dorser,  to  obtain  an  accommodation  for  McGruder's  relief, — which 
last  note  was  in  the  same  manner  renewed  several  times,  McGruder 
always  signing  first.  These  circumstances  tend  very  strongly  to 
show  an  understanding,  that  McDonald  should  only  stand  as  a  guaran- 
tor of  the  sufficiency  of  all  the  prior  parties.  But  here  the  relative 
position  is  reversed,  and  the  one  who  takes  the  real  benefit  of  the 
discount  is  the  last  indorser,  and  claims  to  recover  the  whole  amount 
of  a  mere  surety,  who  indorsed  for  mere  accommodation,  and  de- 
rived no  benefit  whatever  from  the  discount.  If  the  defendants  had 
been  the  second  indorsers  in  this  case,  it  would  alter  the  case,  in  its 
equitable  aspect,  very  materially. 

And  in  none  of  the  cases  cited,  which  we  have  had  an  oppor- 
tunity of  examining,  has  the  person  ultimately  benefitted  by  the  dis- 
count stood  as  last  indorser,  and  claimed  and  obtained  indemnity 
against  the  prior  mere  accommodation  indorsers,  upon  the  ground 
only  ofc juxtaposition  upon  the  paper.  And  without  some  communi- 
cation between  the  parties,  or  some  facts  in  the  case,  making  a  show 
of  justice  in  the  plaintiff's  claim,  we  think  he  can,  at  most,  only 
claim  to  stand  as  co-surety.  The  case  of  Brown  v.  Mott  is  most 
like  the  present  in  regard  to  the  equitable  rights  of  the  plaintiff. 
And  while  we  admit,  that  one,  who,  under  similar  circumstances, 
takes  a  bill  and  advances  the  money  in  the  due  course  of  business, 
or  passes  it  to  the  credit  of  the  holder,  may  go  against  all  the  prior 
parties,  and  also  that  one  who  indorses  a  bill,  after  it  is  in  circula- 
tion, for  the  honor  of  the  drawer,  must  be  entitled  to  indemnity 
against  the  prior  parties,  as  a  general  rule,  perhaps, — yet  it  seems  to 
us,  that  where  different  persons  successively  indorse  paper  of  this 
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character,  for  the  mere  purpose  of  obtaining  a  discount  for  one  of 

[  the  parties,  and  before  the  paper  ever  goes  into  circulation,  they 

l  should  prima  facie  be  held  to  have  undertaken  for  the  same  thing ; 

that  is,  that  the  person  obtaining  the  discount  shall  repay  it,  and  if 

not,  that,  upon  proper  demand  and  notice,  they  will  undertake  either 

jointly  or  severally  that  they  will  pay  it.     In  either  case,  as  among 

themselves,  they  will  be  hoiden  as  co-sureties  only.    Of  course,  it  is 

i  understood,  that  any  bona  fide  holder  of  the  bill,  or  note,  may  go 

,  against  the  prior  parties,  in  the  order  in  which  they  stand,  without 

'  regard  to  the  mode  in  which  the  paper  was  put  in  existence;  and  his 

knowing  these  facts  before  he  takes  the  paper  will  make  no  differ* 

'  ence.    The  undertaking  of  the  parties  is,  that,  as  to  any  holder  of 

the  paper  for  value,  they  will  stand  liable,  the  same  as  upon  paper 

negotiated  in  the  due  course  of  business.     But  this  implication  does 

not  necessarily  control  their  relations  to  each  other.     And  under  the 

circumstances  of  this  case,  unless  it  can  be  shown  very  clearly,  that 

the  defendants  consented  to  assume  the  entire  burden  of  prior  in- 

dorsers,  as  between  themselves  and  the  plaintiff,  the  plaintiff  ought 

to  be  content  to  stand  on  the  same  footing  with  them. 

I  should  infer,  from  the  note  of  cases  in  the  United  States'  Digest," 
that  the  rule  contended  for  by  the  plaintiff  has  been  adopted  in  most 
of  the  American  states,  where  the  question  has  arisen ;  but  under 
what  circumstances  it  is  impossible  to  say,  without  a  full  examina- 
tion of  the  reported  cases,  which  we  have  not  seen.  But  all  the 
cases,  where  the  question  has  been  raised,  seem  to  recognize  the 
rule,  that  oral  evidence  may  be  introduced  to  show  the  understand* 
ing  of  the  parties,  as  to  their  liability  to  each  other.  The  onjiy  dif- 
ference between  that  rule  and  the  one  we  here  adopt  is,  that  they 
regard  the  mere  order  of  indorsement  as  imposing  a  prima  facie  ob- 
ligation among  themselves,  the  same  as  would  have  existed  had  the 
bill  passed  from  hand  to  hand,  in  the  common  course  of  business ; 
while  we  hold,  that,  as  between  accommodation  indorsers,  who  all 
sign  before  the  note,  or  bill,  is  put  in  circulation,  and  at  the  request 
of  the  person  for  whose  benefit  it  is  made,  and  to  give  him  credit, 
the  order  of  the  indorsement  raises  no  presumption  of  any  obligation 
among  themselves  different  from  what  grows  out  of  the  other  facts 
in  the  case ;  in  short,  that  it  is  of  no  importance  either  way. 
It  seems  to  us,  too,  that  such  a  rule  as  that  contended  for  by  the 
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plaintiff,  is  liable  to  the  very  greatest  abase,  to  purposes  of  fraud  and 
injustice.     It  is  a  kind  of  obligation,  which,  we  believe,  would  not 
be  so  understood  by  one  person  in  a  thousand  throughout  the  state. 
Judgment  reversed  and  case  remanded. 


Hiram  Bellows  v.  Administrator  of  George  A.  Allen. 

Sheriff's  liability  upon  execution.     Control  by  creditor.     Surety. 
Subrogation. 

No  action  can  be  sustained  by  an  execution  creditor  ngaiust  the  sheriff,  for  the 
default  of  bis  deputy  in  not  paying  to  the  creditor  the  avails  of  property  sold 
upon  the  execution,  if  it  appear,  that  the  property  was  sold  by  the  deputy  upon 
credit,  by  direction  of  the  creditor,  or  that  each  directions  were  given  by  those 
who  were  interested,  as  sureties,  in  having  the  property  sold,  and  were  subse- 
quently ratified  by  the  creditor. 

Where  the  liability  of  (he  sheriff  upon  execution  is  for  not  applying  the  avails  of 
property  sold,  so  that,  upon  judgment  being  recovered  against  him,  he  would 
not  be  entitled  to  be  subrogated  to  any  rights  of  the  creditor,  those  being  in 
effect  extinguished,  it  is  competent  for  those  of  the  execution  debtors,  who  are 
sureties  merely,  to  take  an  assignment  of  the  execution  to  some  third  person 
for  their  own  benefit,  upon  paying  the  creditor  the  amount  due  to  him. 

Bat  where  the  liability  of  the  sheriff  is  for  a  mere  default  in  not  collecting  or  re- 
turning the  execution,  so  that  he  would  be  entitled,  upon  being  held  liable  for 
the  default,  to  be  subrogated  to  the  rights  of  the  creditor,  it  is  not  competent 
for  the  sureties  to  take  an  assignment  of  the  interest  of  the  creditor,  even  to  a 
third  person,  for  their  benefit;  but  a  payment  of  the  amount  of  the  execution 
by  the  sureties,  for  the  purpose  of  procuring  such  assignment,  will  extinguish 
the  right  of  action  against  the  sheriff. 

And  when  the  liability  of  the  sheriff  has  been  once  extinguished  by  such  pay- 
ment, it  cannot  be  revived  by  a  re-conveyauce  of  the  judgment  and  execution 
by  the  assignee  to  the  creditor. 

Trespass  on  the  Case,  brought  against  the  defendant  Allen,  as 

sheriff  of  the  county  of  Chittenden,  for  the  default  of  his  deputy,  in 

two  counts.    In  the  first  count  the  default  alleged  was  the  not  pay* 

ing  to  the  plaintiff  the  amount  of  an  execution,  for  9571,40,  against 

xxm.        22 
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Timothy  W.  R.  Nichols,  Timothy  S.  Nichols,  John  Hand,  Wesley 
Hazeltine,  Silas  McClellan  and  Luther  M.  Bates,  which  it  was 
alleged  the  deputy  had  collected.  In  the  second  count  the  default 
alleged  was  the  not  collecting  or  returning  an  execution  for  $101,91 , 
against  the  same  debtors.  Plea,  the  general  issue,  and  trial  by  jury, 
March  Term,  1850, — Bennett,  J.,  presiding. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove,  that  the  dep- 
uty of  Allen,  Amos  W.  Butler,  had  received  the  execution  described 
in  the  first  count,  and  collected  its  amount,  but  had  neglected  to  pay 
the  amount  to  the  plaintiff;  and  also  evidence  tending  to  prove  the 
allegations  in  the  second  count. 

The  defendant  then  offered  and  was  allowed  to  prove,  that  the 
execution  debtors  Hand,  Hazeltine,  McClellan  and  Bates  were  sure- 
ties for  the  debtors  Timothy  W.  R.  Nichols  and  Timothy  S.  Nich- 
ols, in  both  executions ;  that  previous  to  the  notes,  upon  which  these 
executions  were  obtained,  becoming  due,  the  sureties  applied  to 'the 
plaintiff  to  bring  suits  upon  the  notes,  as  soon  as  they  became  due, 
and  attach  the  property  of  the  principals,  and  the  plaintiff  consented 
to  do  so;  that  when  the  notes  fell  due,  Hazeltine  went  with  the 
plaintiff  to  an  attorney,  and  procured  writs,  and  then  executed  and 
delivered  to  the  plaintiff  an  agreement  in  writing,  in  which,  after  re- 
citing that  one  of  the  writs  had  been  issued,  at  his  request,  as  a 
trustee  process,  he  agreed  to  indemnify  the  plaintiff  against  all  costs, 
which  should  accrue  to  him  by  reason  of  having  summoned  the  trus- 
tees ;  and  that  Hazeltine  took  the  writs  and  had  the  property  of  the 
principals  attached  thereon ;  that  judgments  were  obtained  in  the 
two  suits,  as  alleged  in  the  declaration,  and  the  executions  were  de- 
livered to  Butler,  the  deputy, — the  execution  described  in  the  second 
coont  being  delivered  to  bim  October  8,  1841,  and  the  other  Octo- 
ber 26,  1841,  and  receipts  were  executed  to  the  plaintiff  therefor; 
that  Butler  advertised  and  sold,  upon  the  execution  described  in  the 
first  count,  certain  property  of  the  principals,  which  was  mentioned 
in  his  return  as  having  been  attached  upon  the  original  writ,  and 
paid  to  the  plaintiff  $192,00;  that  at  the  time  of  the  sale  of  this 
property  the  sureties  directed  the  deputy  to  sell  on  credit  in  sundry 
oases  of  purchases  over  $5,00  in  amount,  and  pursuant  to  such  di- 
rections the  deputy  did  sell  a  part  of  the  property  upon  credit ;  that 
on  the  twelfth  day  of  February,  1842,  the  plaintiff  and  the  sureties 
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met,  for  the  purpose  of  arranging  the  matter  between  them,  and  the 
four  sureties  then  executed  and  delivered  to  the  plaintiff  a  promissory 
note  for  $509,67,  in  fall  satisfaction  for  his  claim, — which  note  was 
also  signed  by  one  Faxon,  as  surety  for  the  other  signers ;  that  on 
this  occasion  Bates,  one  of  the  sureties,  told  the  plaintiff  that  Butler 
had  not  yet  collected  all  the  amount  of  the  sales,  and  that  he  had, 
by  their  directions,  sold  some  of  the  property  upon  credit, — to  which 
the  plaintiff  made  no  reply.  And  it  appeared,  that  at  this  time  the 
plaintiff  executed  and  delivered  to  Faxon  assignments,  in  writing,  of 
both  executions,  and  received  agreements,  in  writing,  signed  by 
Hand,  Hazeltine,  McClellan,  Bates  and  Faxon,  to  indemnify  him 
against  all  costs  and  expenses  accruing  from  any  suits  which  should 
be  commenced  to  obtain  satisfaction  of  the  executions,  and  also  to 
pay  the  costs  of  obtaining  the  judgments  in  the  original  suits; — and 
the  testimony  tended  to  prove,  that  it  was  not  intended,  by  this 
arrangement,  to  extinguish  the  judgments  and  the  claim  against  the 
sheriff,  but  to  keep  them  in  force  and  vest  the  legal  title  in  Faxon. 
The  testimony  on  the  part  of  the  plaintiff  tended  to  prove,  that  the 
attorney,  who  obtained  the  judgments  fn  the  original  suits,  acted 
solely  as  the  attorney  of  the  plaintiff  in  so  doing,  and  had  nothing  to 
do  with  the  sureties,  and  that  no  other  agreement  was  made  between 
the  plaintiff  and  Hazeltine,  than  what  was  evidenced  by  the  writing 
then  executed,  above  recited.  It  also  appeared,  that,  after  the  note 
of  February  12,  1842,  was  executed,  Faxon  then  having  left  the 
state,  Hand,  Hazeltine,  McClellan  and  Bates  paid  the  balance  due 
upon  that  note,  on  which  there  was  then  an  indorsement  of  between 
1200,00  and  $300,00,  by  giving  their  several  notes  for  each  an 
equal  amount,  being  about  $75,00  each, — a  part,  only,  of  which  had 
rince  been  paid. 

The  plaintiff  offered  in  evidence  an  assignment  in  writing,  not 
under  seal,  signed  by  Faxon,  dated  May  22,  1843,  transferring  to 
the  plaintiff  the  judgment  which  had  been  then  recently  obtained,  in 
favor  of  the  plaintiff,  in  this  suit,  (but  which  was  subsequently  vaca- 
ted,) amounting  to  $335,33,— specifying  that  $288,39  of  this  amount 
wasjindorsed  upon  the  note  of  February  12,  1842,  and  the  residue, 
$46,94,  was  applied  to  pay  the  costs  of  obtaining  the  judgments  in 
the  original  suits, — and  it  appeared  that  Faxon,  at  the  time  of  trial, 
resided  without  this  state;  but  the  court  excluded  the  evidence  for 
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all  purposes,  except  to  show  to  what  date  Faxon  was  in  this  state, 
and  for  that  purpose  it  was  admitted.  The  court  allowed  this  evi- 
dence, which  was  all  by  parol  except  the  written  instruments  above 
mentioned,  to  go  to  the  jury,  to  show  the  contract  of  the  parties  to 
be  different  from  that  stated  in  the  writings  and  inconsistent  with  it. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that  there 
was  no  evidence  of  any  authority  from  the  plaintiff  to  direct  the  sale 
by  Butler  to  be  made  upon  credit,  nor  any  ratification  thereof  by  the 
plaintiff;  that  the  only  question,  in  reference  to  the  transaction  of 
February  12, 1842,  was,  whether  that  extinguished  the  judgments,  or 
only  operated  an  assignment  of  them  to  Faxon,  or  in  any  way  kept 
them  in  force  and  the  claim  a  subsisting  one  against  Butler,  or  the 
sheriff, — and  if  they  found,  that,  by  that  agreement,  the  claim  or 
judgments  were  not  to  be  extinguished,  but  to  be  kept  on  foot  for 
the  benefit  of  whoever  might  be  concerned,  or  if  they  found,  that 
the  real  arrangement,  then  made  upon  that  subject,  was  expressed  in 
the  written  instruments  then  executed,  and  which  were  in  evidence, 
then,  so  far  as  the  question  of  payment  is  concerned,  the  plaintiff  is 
entitled  to  recover ;  that  it  was  of  no  consequence,  who  was  the  real 
owner  of  the  judgments,  provided  they  were  in  any  manner  kept  in 
force  and  Butler  or  the  sheriff  had  not  paid  them ;  that  the  sureties 
might  pay  the  plaintiff  for  assigning  the  judgments  to  Faxon,  and 
so  keep  them  in  force  without  impairing  the  right  of  action  against 
the  sheriff;  and  that  the  plaintiff,  or  any  other  person,  might  again 
acquire  the  ownership  of  them,  without  injury  to  the  rights  of  any 
one. 

But  the  court  charged  the  jury,  that  there  was  no  evidence  tend- 
ing to  show  any  authority  so  to  sell  on  credit, — but  that  there  was 
evidence  tending  to  prove  a  ratification  of  such  sale  by  the  plaintiff; 
and  that,  if  the  jury  found,  that  the  plaintiff  did  ratify  such  sale,  then 
the  plaintiff  could  not  recover  upon  the  first  count;  but  that  this  would 
not  affect  the  second  count.  The  court  farther  instructed  the  jury, 
that  if  they  found,  that,  on  the  twelfth  of  February,  1842,  the  plain- 
tiff was  paid  and  satisfied  his  judgments,  then  he  could  not  recover ; 
but  if  the  parties,  by  that  arrangement,  did  not  pay  the  judgments, 
but  they  were  kept  in  force  and  had  not  since  been  paid  to  the 
plaintiff,  either  by  the  parties,  or  the  deputy,  then,  on  this  part  of 
the  defence,  the  plaintiff  would  be  entitled  to  prevail ;  but  if  the  jury 
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found,  that  the  note  for  9509,67  had  since  been  paid  by  Butler,  or 
by  the  sureties,  or  that  9300,00,  or  any  other  sum,  had  been  paid 
upon  it,  it  would  defeat  this  action  to  the  extent  to  which  such  pay- 
ment had  been  made. 
Verdict  for  defendant     Exceptions  by  plaintiff. 

C.  D.  Kasson  for  plaintiff. 

1.  There  was  no  evidence  to  prove  a  ratification  by  Bellows  of 
the  instructions  to  the  deputy,  by  the  co-defendants,  to  sell  upon 
credit.  At  the  time  the  plaintiff  was  informed  of  this,  there  was 
nothing  in  the  nature  of  the  communication  requiring  a  reply ;  and 
in  such  cases  mere  silence  is  not  evidence  of  an  admission.  At 
most,  it  can  only  be  regarded  as  notice  to  the  plaintiff,  that  Butler 
had  violated  his  duty.  * 

2.  There  was  error  in  permitting  parol  evidence  to  go  to  the  jury, 
to  show  that  the  contract  between  the  parties  was  different  from  that 
evidenced  by  the  written  instruments. 

3.  The  assignment  from  Faxon  to  the  plaintiff,  dated  May  22, 
1843,  was  evidence  of  the  manner,  in  which  so  much  of  the  9509,00 
note  had  been  paid  ;  and  the  payment  having  been  fruitless,  it  showed 
the  note  unpaid,  and  hence  destroyed  so  much  of  the  evidence  tend- 
ing to  sustain  the  defence,  that  the  note  was  paid. 

4.  The  charge  was  erroneous,  in  putting  the  right  to  recover  on 
the  double  fact,  that  the  judgments  were  kept  in  force  and  had  not 
since  been  paid  by  the  parties.  This  might  be  true,  if  the  payment 
were  by  the  principals  ;  but  if  the  sureties,  the  other  parties,  paid 
them,  but  still  kept  them  in  force,  it  is  not  an  extinguishment,  as  the 
sureties  had  a  right  to  do  so  for  their  own  protection.  Clason  v. 
Morris,  10  Johns.  524.  Wadington  v.  Vredenburgh,  2  Johns.  227. 
Stevens  v.  Cooke,  1  Johns.  Ch.  R.  425.  Cheeseborough  v.  Willard, 
lb.  409. 

5.  It  was  error  to  direct  a  verdict  for  the  defendant,  if  the  jury 
found,  that  the  509,00  note  had  been  paid,  or  to  instruct  them,  that, 
to  the  extent  to  which  it  had  been  paid  by  the  sureties,  it  would  op- 
erate a  bar  pro  tanto.  The  assignment  of  the  executions  to  Faxon 
was  a  part  of  the  consideration  of  the  509,00  note  ;  and  if  it  was 
possible  to  keep  the  judgment  in  force,  it  was  of  no  importance, 
whether  the  note  was  paid,  or  not, — for  it  could  not  defeat  Faxon's 
rights  as  assignee. 
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6.  The  plaintiff  was  entitled  to  the  charge  requested.  The  con- 
tracts, which  were  executed  February  12,  1843,  gave  to  the  parties 
certain  rights,  and  do  of  themselves  show,  that  the  judgments  were 
in  fact  kept  in  force.  But  the  court,  in  effect,  referred  that  ques- 
tion of  law  to  the  jury. 

7.  The  plaintiff  was  also  entitled  to  the  charge  requested,  that  it 
was  unimportant  who  owned  the  judgments,  or  executions,  if  they 
were  kept  in  force  and  the  sheriff  or  Butler  had  not  paid  them.  The 
owner  of  them  had  a  right  to  procure  satisfaction,  and  the  debtors 
were  bound  to  render  satisfaction  ;  these  two  things  must  concur, 
before  the  right  of  the  creditor  to  enforce  satisfaction  is  gone  against 
every  one.  When  the  property  of  Nichols,  the  principal,  was  sold, 
it  did,  as  to  Nichols  and  his  sureties,  extinguish  pro  tanto  the  exe- 
cutions, but  it  did  not  satisfy  the  creditor,  as  he  did  not  receive  the 
avails.  Hence,  although  he  could  not  maintain  an  action  for  so 
much  of  it  as  was  thus  extinguished  against  the  debtors,  yet  he  had 
a  right  to  pursue  the  sheriff,  who  had  the  money. 

J.  Match  for  defendant. 

No  stronger  evidence  could  be  given  of  a  subsequent  ratification 
of  the  acts  of  an  agent,  than  the  case  presented  by  the  exceptions  in 
reference  to  the  directions  to  the  deputy  to  sell  upon  credit.  The 
plaintiff  does  not  appear  to  contest  the  principle  of  law,  that  if  the 
deputy,  under  the  direction  of  the  creditor,  previously  given  or  sub- 
sequently ratified  by  him,  sell  upon  credit,  instead  of  selling  for 
cash,  and  fail  to  make  his  collections  and  pay  the  money,  the  sheriff 
is  not  responsible.  This  principle  is  to  well  settled  by  authority,  to 
be  now  contested ;  and  all  the  facts  in  the  case  clearly  evince,  that 
the  deputy,  in  the  management  of  these  executions,  was  entirely  un- 
der the  control  of  the  creditor  and  his  agents.     15  Vt.  414. 

The  language  used  in  the  bill  of  exceptions  plainly  imports,  that 
the  note  for  $509,67  was  given  in  satisfaction  of  the  judgments ; 
and  the  jury,  under  the  instructions  of  the  court,  have  found,  that 
the  judgments,  in  fact,  were  paid  to  the  plaintiff,  either  by  Butler,  or 
the  sureties.  If  so,  the  plaintiff  cannot,  under  any  circumstances, 
maintain  this  action.  He  has  sustained  no  damage ;  and  when  a 
judgment  has*  been  paid,  either  by  the  principal,  or  by  the  sureties, 
the  judgment  is  extinguished.     Allen  v.  Ogden,  12  Vt.  9. 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  plaintiff  proved,  that  the  deputy,  Butler,  col- 
lected the  money  upon  the  first  execution,  and  that  he  had  not 
returned,  or  paid,  the  second  execution.  The  defence  attempted 
was,  that  the  plaintiff  directed  the  deputy  to  sell  the  property  on  the 
first  execution  on  credit,  so  that  the  defendant  was  not  liable  for  the 
acts  of  the  deputy  invregard  to  that  execution,  and  that  both  execu- 
tions had  been  paid  to  the  plaintiff 

The  large  execution  was  received  by  the  deputy  October  26,  1841. 
The  smaller  execution  was  received  on  the  eighth  of  October,  1841. 
It  seems,  by  a  memorandum  on  the  large  execution,  that  property 
had  been  attached  upon  the  writ ;  but  whether  the  same  or  any  other 
property  was  attached  on  the  small  execution  does  not  appear.  The 
testimony  showed  very  clearly,  that  Bellows  suffered  the  sureties  in 
the  execution,  Bates,  Hand,  &,c,  to  control  the  collection  of  the 
execution,  and  finally  assigned  both  executions  to  Faxon,  at  their 
request,  taking  their  note  for  the  balance  due  upon  them, — Faxon 
signing  as  their  surety. 

From  all  that  appears  in  the  case  we  must  conclude,  that  the  tes- 
timony tended  very  clearly  to  show,  that  the  plaintiff  did  ratify  the 
act  of  the  sureties  in  directing  the  deputy  to  sell  on  credit  His 
mere  silence,  when  informed  of  the  faot,  would  not  perhaps  be  of 
much  importance ;  but  the  whole  transaction,  taken  together,  shows, 
that  the  suit  was  instituted,  the  property  attached,  and  sold,  at  their 
suggestion,  and  under  their  direction,  and  that  subsequently  Bellows 
gave  a  full  ratification  of  the  whole,  by  assigning  the  judgment  to 
Faxon  in  trust  for  them.  And  so  far  as  we  learn  with  much  cer- 
tainty, the  legal  title  now  remains  in  Faxon,  for  the  benefit  of  these 
same  sureties. 

Under  these  circumstances  it  would  be  wonderful,  if  the  very  par- 
ties, for  whose  benefit  the  suit  is  now  confessedly  proceeding,  could 
evade  the  effect  of  their  own  instructions  to  the  deputy.  We  find 
no  difficulty  upon  this  point  of  the  case. 

And  this,  we  suppose  it  fair  to  understand  from  the  case,  ex- 
tends to  all  the  balance  due  upon  the  large  execution.  If  that  were 
not  so,  we  might  have  some  difficulty  in  saying,  that  the  charge  of 
the  court  was  altogether  correct,  as  to  the  evidence  tending  to  show 
payment  of  this  execution. 
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For  we  think,  when  property  of  the  principals  had  been  attached 
by  the  sheriff's  deputy,  and  the  execution  levied  upon  it,  although 
that  property  was  so  disposed  of,  that  the  creditor  could  not  pursue 
the  sheriff,  on  account  of  his  controlling  the  deputy,  yet  the  debtor 
undoubtedly  might  recover  against  the  sheriff,  if  he  gave  no  consent 
to  a  sale  on  credit.  And  where  the  liability  of  the  sheriff  is  for  not 
applying  the  avails  of  property  sold,  so  that,  upon  judgment  being 
recovered  against  him,  he  would  not  be  entitled  to  be  subrogated  to 
any  rights  of  the  creditor,  those  being  in  effect  extinguished,  in  such 
case  we  think  it  competent  for  the  sureties  to  take  an  assignment  of 
the  execution  to  some  third  person,  for  their  benefit,  upon  paying  to 
the  creditor  the  amount  due  to  him, — as  was  done  in  the  present 
case.  And  if  they  have  this  right,  we  do  not  see  any  testimony  in 
the  present  case,  tending  to  show  anything  else,  but  such  an  assign- 
ment, or  any  payment,  but  to  procure  such  an  assignment.  As  they 
clearly  could  thus  keep  the  execution  on  foot,  we  see  not  why  they 
did  not  do  this.  But  the  difficulty  with  this  part  of  the  case  seems 
to  us  to  be,  that  the  case  finds,  that  this  property  was  sold  by  direc- 
tion of  these  same  sureties,  who  now,  in  reality,  claim  to  recover  of 
the  sheriff. 

As  to  the  small  execution,  nothing  in  the  case  shows,  that  the 
sheriff's  deputy  ever  took  property  upon  it ;— of  course,  the  debtors 
have  not  paid  it.  And  the  sheriff,  if  he  is  to  be  made  liable,  as  it 
will  be  for  a  mere  default  in  not  collecting  or  returning  it,  upon  be- 
ing adjudged  liable  would  be  entitled,  to  that  extent,  to  be  subroga- 
ted to  the  rights  of  the  creditor  and  go  against  all  the  debtors,  sure- 
ties as  well  as  principals,  and  thus  recover  of  these  same  debtors  the 
same  money  they  are  now  attempting  to  recover  of  him.  When  the 
same  party  is  virtually  both  plaintiff  and  defendant,  the  action  can- 
not be  maintained.  For  any  default  of  the  deputy  of  this  character, 
we  think,  as  he  could  claim  to  stand  in  the  place  of  the  creditor, 
upon  being  adjudged  liable,  it  is  not  competent  for  the  sureties  to 
to  take  an  assignment,  even  to  a  third  person,  for  their  benefit,  of 
the  interest  of  the  creditor ;  and  that,  as  to  this  execution,  the  pay- 
ment ought  to  be  regarded  as  an  extinguishment  of  any  such  claim, 
as  that  described  in  the  second  count. 

This  rerfders  it  unnecessary  to  consider  the  testimony  offered  to 
show  a  re-conveyance  to  the  plaintiff;   as,  if  the  sheriff's  liability 
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were  once  extinguished,  it  could  not  be  revived  by  a  re-conveyance. 
But  we  do  not  think  such  a  paper,  as  was  offered,  any  competent 
evidence  of  a  re-conveyance.  Such  evidence  may  sometimes  have 
been  received ;  but  it  is  evidently  the  mere  declarations  of  a  third 
person,  a  matter  wholly  inter  alios.  The  ground,  upon  which  this 
last  point  is  decided,  was  held  in  a  case  in  chancery  in  Windsor 
county  some  years  since.  Judgment  affirmed. 


Chittenden  Merritt  v.  Horace  Claghorn. 

Liability  of  innkeepers. 

*** 
An  action  cannot  be  sustained  against  a  common  inkeeper,  by  a  guest,  to  recover 

for  property  lost  by  fire,  which  was  occasioned  by  inevitable  casualty,  or  su- 
perior force,  and  without  any  negligence  on  the  part  of  the  innkeeper,  or  hw 
servants. 

Trespass  on  the  case.  The  plaintiff  declared  against  the  de- 
fendant, as  follows : — 

For  that  whereas,  by  the  law  and  custom  of  this  state,  innkeep- 
ers, who  keep  common  inns  for  the  reception,  lodging,  and  entertain- 
ment of  travellers  and  guests  putting  up  at  and  abiding  in  the  same, 
are  bound  to  keep  the  goods  and  chattels,  brought  by  such  travellers 
into  and  being  within  their  respective  inns,  safely  and  without  any 
diminution  or  loss ;  and  whereas  the  said  defendant,  before  and  at 
the  time  of  the  lo3s  hereinafter  next  mentioned,  was  and  from  thence 
hitherto  hath  been  and  still  is  an  innkeeper,  and  as  such  innkeeper 
the  said  defendant  hath,  during  all  that  time,  kept  and  still  doth 
keep  a  certain  common  inn  for  the  reception,  lodging  and  entertain- 
ment of  travellers,  that  is  to  say,  a  certain  inn  at  said  Castleton,  to 
wit,  at  said  Burlington ;  and  whereas  also,  the  said  defendant  so  be- 
\\  rag  such  injceeper,  and  so  keeping  said  inn,  as  aforesaid,  one  An- 
drew Roe,  the  servant  of  the  said  plaintiff,  heretofore,  to  wit,  on  the 
first  day  of  January,  A.  D.  1850,  at  said  Castleton,  to  wit,  at  said 
Burlington,  he  the  said  Andrew  then  and  still  being  the  servant  of 
the  plaintiff,  put  up  at  and  was  then  and  there  received  into  the  said 
inn,  as  a  traveller  and  guest,  by  the  said  defendant,  and  then  and 
there  brought  into  the  said  inn  two  certain  mares,  one  double  har- 
ness, two  norse  blankets  and  two  halters,  of  the  said  plaintiff,  of 
xxtii.        23 
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great  value,  to  wit,  of  the  value  of  four  hundred  dollars,  and  which 
said  mares,  harness,  blankets  and  halters  were  then  and  from 
thence  until  and  at  the  time  of  the  loss  hereinafter  mentioned  with- 
in the  said  inn,  and  the  said  Andrew,  then  and  still  being  the  ser- 
vant of  the  said  plaintiff,  as  aforesaid,  during  all  that  time  abided  as 
a  traveller  and  guest  therein,  to  wit,  at  said  Burlington ;  yet  the 
said  defendant,  so  being  such  innkeeper,  as  aforesaid,  not  regarding 
his  duty  as  such  innkeeeper,  did  not  keep  the  said  mares,  harness, 
blankets  and  halters,  so  brought  into  and  so  being  in  the  said  inn, 
as  aforesaid,  safely  and  without  diminution,  or  loss,  but,  on  the 
contrary  thereof,  the  said  defendant  and  his  servants  so  negligently 
and  carelessly  behaved  and  conducted  themselves  in  that  behalf,  that 
afterwards,  and  while  the  said  Andrew,  then  and  still  being  the  ser- 
vant of  the  plaintiff,  as  aforesaid,  so  abided  in  the  said  inn,  as  afore- 
said, to  wit,  on  the  same  day  and  year  last  aforesaid,  the  said  mares, 
harness,  blankets  and  halters  were,  by  and  through  the  careless- 
ness, negligence  and  default  of  the  said  defendant  and  his  servants 
in  that  behalf  wrongfully  and  unjustly  burned  and  destroyed  by  a 
fire,  which  then  and  there  broke  out  within  said  inn,  and  was  caused 
by  some  person  or  persons  to  the  said  Andrew  and  the  plaintiff  as 
yet  unknown,  and  were  and  still  are  thereby  wholly  lost  to  the  said 
plaiutiff,  to  wit,  at  said  Burlington. 

Also  in  a  farther  plea  of  the  case,  for  that  whereas  by  the  law  and 
custom  of  this  state  innkeepers,  who  keep  common  inns  for  the  re- 
ception, lodging  and  entertainment  .of  travellers  and  guests  putting 
up  at  and  abiding  in  the  same,  are  bound  to  keep  the  goods  and  chat- 
tels, brought  by  such  travellers  and  guests  into  and  being  within 
their  respective  inns,  safely  and  without  any  diminution,  or  loss ; 
and  whereas  the  said  defendant,  before  and  at  the  time  of  the  loss 
hereinafter  next  meutioned,  was  and  from  thence  hitherto  hath  been 
and  still  is  an  innkeeper,  and  as  such  innkeeper  the  defendant  hath, 
during  all  that  time,  kept  and  still  doth  keep  a  certain  common  inn 
for  the  reception,  lodging  and  entertainment  of  travellers  and  guest*, 
that  is  to  say,  an  inn  at  said  Castleton,  to  wit,  at  said  Burlington  ; 
and  whereas,  also,  the  said  defendant  so  being  such  innkeeper,  and 
so  keeping  said  inn,  as  aforesaid,  one  Andrew  Roe,  on  the  second 
day  of  January,  A.  E>.  1850,  at  said  Castleton,  to  wit,  at  said  Bur- 
lington, he  the  said  Andrew  then  and  still  being  the  servant  and 
agent  of  the  plaintiff,  put  up  at  and  was  then  and  there  received  into 
the  said  inn,  as  a  traveller  and  guest,  by  the  said  defendant,  and  then 
and  there  brought  into  the  said  inn  two  certain  other  mares,  one 
double  harness,  two  horse  blankets  and  two  halters,  of  the  said  plain- 
tiff, of  great  value,  to  wit,  of  the  value  of  four  hundred  dollars,  and 
put  up  the  same  at  and  in  the  said  inn,  and  left  the  same  in  the  said 
inn,  for  the  said  mares  to  be  therein  stabled,  fed  and  baited  and  duly 
taken  care  of,  and  for  the  said  harness,  blankets  and  halter  also  to 
be  therein  duly  taken  care  of  by  the  defendant,  as  such  innkeeper, 
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far  reasonable  gain,  hire  and  reward  to  be  paid  by  the  said  Andrew 
to  said  defendant,  and  the  defendant,  as  such  innkeeper,  as  aforesaid, 
then  and  there  received  the  said  mares,  harness,  blankets  and  halters 
into  the  said  inn  for  the  purpose  and  on  the  occasion  aforesaid, 
which  said  mares,  harness,  blankets,  and  halters  were  then  and  from 
thence  until  and  at  the  time  of  the  loss  hereinafter  mentioned  within 
the  said  inn  for  the  purpose  aforesaid,  and  the  said  Andrew,  then 
and  there  during  all  that  time  and  still  being  the  servant  of  the  said 
plaintiff,  as  aforesaid,  during  all  that  time  abided  as  a  traveller  and 
guest  therein,  to  wit,  at  said  Burlington  ;  yet  the  said  defendant,  so 
being  such  innkeeper,  as  aforesaid,  not  regarding  his  duty  *b  audi 
innkeeper,  did  not  keep  and  take  care  of  the  said  mares,  harness, 
blankets  and  halter,  so  brought  into  and  so  being  in  said  inn,  as 
aforesaid,  safely  and  without  diminution  or  loss,  but  on  the  contrary 
thereof  the  said  defendant  and  his  servants  so  negligently  and  care- 
lessly behaved  and  conducted  themselves  in  that  behalf,  that  after- 
wards, and  while  the  said  Andrew,  then  and  still  being  the  servant 
and  agent  of  the  plaintiff,  as  aforesaid,  so  abided  in  the  said  inn,  as 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  mares, 
harness,  blankets,  and  halters  were,  by  and  through  the  carelessness, 
negligence  and  default  of  the  said  defendant  and  his  servants  in  that 
behalf,  wrongfully  and  unjustly  burned  and  destroyed  by  a  lire, 
which  took  place  and  broke  out  within  said  inn  and  was  caused  by 
some  person  or  persons  to  the  said  Andrew  and  the  plaintiff  un- 
known, and  were  and  still  are  thereby  wholly  lost  to  the  said  plain- 
tiff, to  wit,  at  said  Burlington. 

There  was  also  a  count  in  trover.  Plea,  the  general  issue,  and 
trial  by  jury,  September  Term,  1850, — Bennett,  J.,  presiding. 

On  trial,  it  was  conceded,  that  the  defendant  was  the  keeper  of 
an  inn  at  Castleton,  and  that,  in  January,  1850,  the  agent  of  the 
plaintiff  was  received  as  a  guest  at  the  defendant's  inn,  with  the 
property  described  in  the  declaration,  belonging  to  the  plaintiff;  and 
that  the  horses  and  other  property  were,  as  is  usual  in  such  cases, 
put  into  the  barn  of  the  defendant,  which  was  a  part  of  the  premises, 
and,  at  the  usual  time  for  closing  the  stable,  the  barn  was  locked  by 
the  defendant;  and  that  about  day  light  the  next  morning,  and 
while  the  property  was  thus  in  the  custody  of  the  defendant,  as  an 
inn  keeper,  the  barn  was  discovered  to  be  on  fire,  supposed  to  be 
the  work  of  an  incendiary,  and  the  horses  and  other  property  were 
burned  and  destroyed ;  and  that  there  was  no  negligence,  in  point 
of  fact,  in  the  defendant,  or  his  servants,  in  the  care  of  the  barn  and 
of  the  property  in  question.  Testimony  was  given  to  the  jury  in  re- 
gard to  the  value  of  the  property  destroyed,  and,  under  the  direction 
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of  the  court,  they  assessed  the  plaintiff's  damages  at  $166,06,  sub- 
ject to  the  opinion  of  the  court  as  to  the  plaintiff's  right  to  recover 
any  damages,  upon  the  facts  agreed.  The  court,  upon  motion,  set 
aside  the  verdict,  and  rendered  judgment  for  the  defendant  Ex- 
ceptions by  plaintiff. 

S.  Wires  and  W.  W.  Peck  for  plaintiff. 

If  the  defendant  be  liable,  it  is  because,  as  an  inn  keeper,  he  was 
an  insurer  of  the  goods.  His  liability  is  equal  to  that  of  a  common 
earrier. 

The  grounds  of  liability,  which  exist  in  the  case  of  the  latter,  ex- 
ist equally  in  that  of  the  former,  and  their  liabilities  should  be  alike. 
The  relations,  which  they  hold  to  the  property,  are  essentially  the 
same.  The  only  difference  is,  that  one  has  the  care  of  property  tit 
transit,  the  other  the  care  of  property  in  deposit.  Their  duties  are 
imposed  upon  each  by  law ;  each  is  a  public  servant ;  each  is  liable 
to  indictment  at  common  law, — the  one,  if  he  refuse  to  carry, — the 
other,  if  he  refuse  to  keep  and  entertain ;  and  each  can  take  but  a 
reasonable  reward.  Bac.  Abr.,  Tit.  Inns  &  Innkeepers,  C.  Jones 
v.  Cotton,  1  Salk.  18.  York  v.  Grindstone,  Yelv.  385.  The  writs, 
in  the  case  of  an  innkeeper  and  a  carrier,  when  they  are  sued,  as 
such,  for  a  loss,  are  the  same.  Morse  v.  Slue,  I  Ventr.  190.  Calye's 
Case,  8  Co.  32  a.  Reg.  Brev.  104,  105.  The  authorities  fully 
sustain  the  theory  of  the  writ.  In  none  of  them  is  the  liability  of  the 
innkeeper  treated  as  less  than  that  of  the  carrier,  and  in  many  of 
them  he  is  made  liable  for  losses,  irrespective  of  the  care,  which  he 
may  have  exercised.  White's  Case,  2  Dyer  1586.  Sanders  v. 
Spencer,  3  Dy.  266  h.  Calye's  Case,  8  Co.  32  a.  Cross  v.  An- 
drews, Cro.  El.  622.  Mason  v.  Grafton,  Hob.  245.  Gilley  v.  Clark, 
Cro.  Jac.  188.  Beedle  v.  Morris,  lb.  224.  8.  C,  Yelv.  165k  a. 
Warbrook  v.  Griffin,  2  Brownl.  255.  1  Plowd.  9,  129.  Doct  & 
Stud.  237,  c.  42.  Richmond  v.  Smith,  8  B.  &  C.  9.  Kent  v. 
Shuckard,  2B.&  Ad.  803.  Noy's  Max.  92,  93.  1  Com.  Dig.  411, 
415.  1  Bl.  Com.  430.  Bui.  N.  P.  73.  Mason  v.  Thompson,  9 
Pick.  280.  Clute  v.  Wiggins,  14  Johns.  175.  HoUenbeche  v.  Fisk9 
8  Wend.  547.  Piper  v.  Manny,  21  Wend.  283.  Grinnell  v.  Cook, 
3  Hill  486.  Wells  v.  Steam  Nao.  Co.,  2  Corns.  209.  4  Kent  <6th 
Ed.)  591,  595.     The  case  of  Dawson  v.  Chamney,  5  Ad.  &  EI., 
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N.  8.,  is  not  an  opposing  decision.  The  proximate  cause  of  loss,  in 
that  case,  was  the  act  of  God, — if  that  expression  includes  all  causes 
of  loss  not  attributable  to  human  agency.  Hence  the  innkeeper 
could  be  liable  only  in  case  that  cause  operated  or  was  not  prevented 
through  his  want  of  care.  The  case  would  involve  only  the  question 
of  his  negligence.  In  his  work  on  bailments,  Story  holds,  that  the 
innkeeper  is  liable  to  the  highest  degree  of  care,  but  is  not  an  in- 
surer. The  authorities,  which  he  cites,  do  not  sustain  him,  and  the 
rale,  which  he  lays  down,  is  impracticable. 

D.  A.  Smalley  for  defendant. 

Under  the  circumstances  stated  in  the  case,  it  is  well  settled,  both 
upon  principle  and  authority,  that  the  innkeeper  is  not  liable  for  the 
loss,— -certainly  not  by  fire.  Calye's  Case,  8  Co.  32  a,  Jones  on 
Bail.  107-111.  Story  on  Bail.  §§  482,  483.  Chit,  on  Cont.  476. 
Story  on  Cont.  §  457.  Burgess  v.  Clements,  4  M.  &  S.  306.  2 
Kent  (5th  Ed.)  592.  Dawson  v.  Chamney,  48  E.  C.  L.I64.  Al- 
though prima  facie  the  innkeeper  may  be  liable  for  a  loss,  no 
adjudged  case  can  be  found,  where  he  has  been  held  liable  for  a  loss, 
which  was  proved,  or  admitted,  to  have  happened  without  negli- 
gence, or  fault,  on  the  part  of  the  innkeeper,  or  of  one  for  whom  he 
was  responsible.  ^  The  obiter  dictum  of  the  judge  in  Mason  v. 
Thompson,  9  Pick.  280,  is  not  called  for  or  sustained  by  the  case. 
See,  also,  Richmond  v.  Smith,  15  E.  C.  L.  144. 

The  opinion  of  the  court  was  delivered  by 

Rbdpield,  J.  This  is  an  action  dgainst  the  defendant,  as  a  com- 
mon innkeeper,  for  the  loss  of  the  plaintiff's  team,  while  a  guest  at 
the  defendant's  house,  by  the  burning  of  his  barn,  supposed  to  be 
the  work  of  an  incendiary. 

The  case  finds,  that  the  plaintiff's  loss  was,  without  "  any  negli- 
gence, in  point  of  fact,  in  the  defendant,  or  his  servants."  From 
this  we  are  to  understand,  that  no  degree  of  diligence,  on  his  part, 
could  have  prevented  the  loss.  If,  then,  the  defendant  is  liable,  it 
must  be  for  a  loss  happening  by  a  cause  beyond  his  control.  In  say- 
ing this,  we  have  reference  only  to  the  highest  degree  of  what  would 
be  esteemed  reasonable  diligence,  under  the  circumstances  known 

to  exist,  before  the  fire  occurred.    We  are  aware,  that  it  would 
) 
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doubtless  have  been  possible,  by  human  means,  to  have  so  vigilantly 
guarded  these  buildings,  as  probably  to  have  prevented  the  fire. 
But  such  extreme  caution,) in  remote  country  towns,  is  not  expected, 
and  if  practised,  as  a  general  thing,  must  very  considerably  increase 
charges  upon  guests,  which  they  would  not  wish  to  incur,  ordinarily, 
for  the  remote  and  possible  advantage  which  might  accrue  to  them. 

The  question,  then,  is,  Whether  the  defendant  is  liable  ?  Do  the 
authorities  justify  any  such  conclusion  1  For  it  is  a  question  of 
authority  mainly.  We  know  that  many  eminent  judges  and  writers 
upon  the  law  have  considered,  that  innkeepers  are  liable  to  the  same 
extent  as  common  carriers.  It  may  be  true,  that  the  cases  are  much 
alike  in  principle.  For  one,  I  should  not  be  inclined  to  question 
that.  But  if  the  case  were  new,  it  is  certainly  not  free  from  ques- 
tion, how  far  any  court  would  feel  justified  in  holding  any  bailee  lia- 
ble for  a  loss  like  the  present.  But  in  regard  to  common  carriers, 
the  law  is  perfectly  well  settled,  and  they  contract,  with  the  full 
knowledge  of  the  extent  of  their  liability,  and  demand,  not  only  pay 
for  the  freight,  but  a  premium  for  the  insurance,  and  may  reinsure, 
if  they  choose.  And  the  fact,  that  carriers  are  thus  liable,  no  doubt 
often  induces  the  owners  to  omit  insurance.  But  unless  the  law  has 
already  affixed  the  same  degree  of  extreme  liability  to  the  case  of 
innkeepers,  we  know  of  no  grounds  of  policy  merely,  which  would 
justify  a  court  in  so  holding. 

In  regard  to  the  authorities  relied  upon  by  the  counsel  for  the 
plaintiff,  the  case  of  Btdlo  v.  Morris,  Yelv.  162,  decided  as  early  as 
7  Jac.  1,  makes  nothing  either  way  upon  this  point.  The  declara- 
tion only  claims,  that  the  defendant  is  liable  for  "  goods  lost,  through 
the  default  of  the  defendant,  or  his  servants;"  and  no  case  questions 
the  liability  to  this  extent.  The  dictum  referred  to  in  argument,  in 
the  Doctor  and  Student,  only  shows,  that  innholders  are  liable  for  a 
robbery,  committed  upon  their  guests  by  the  servants  of  the  house. 
But  this  is  upon  the  ground  of  want  of  proper  care  in  keeping  such 
servants.  The  host  is,  we  apprehend,  upon  principles  of  reason  and 
justice,  always  liable  for  any  act  of  his  servants,  or  guests.  He  em** 
ploys  such  servants  as  he  chooses,  and  is  bound  to  take  every  quiet 
and  orderly  guest  which  offers,  and  if  he  takes  others,  even  in  good 
faith,  it  ought  not  to  be  at  the  risk  of  his  other  guests,  who  derive  no 
profit  and  have  no  concern  whatever  in  their  being  there.    In  holding 
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the  innkeeper  liable  to  this  extent,  all  opinions  concur.  It  is  here 
the  discrepancy  begins. 

Morse  v.  Slue,  1  Vent.  190,  decides  nothing,  for  the  case  was 
compounded  But  the  case  was  one  of  common  carrier,  by  ship,  as 
early  as  the  24  Car.  2,  and  doubts  seem  then  to  hare  existed, 
whether  even  common  carriers  were  liable,  without  any  default ;  but 
the  law  is  clearly  against  them  now  upon  that  point.  The  declara- 
tion in  this  case  seems  to  be  much  the  same  in  substance  as  that  in 
Yelverton,  which  is  a  ground  of  argument ;  perhaps  the  extent  of 
the  liability  was  then  considered  the  same,  which  we  should  also 
infer  from  other  parts  of  the  case. 

Caly€s  Case,  8  Coke  32  a,  which  is  regarded  as  the  leading  case 
upon  this  subject  among  the  early  reports,  certainly  decides  nothing 
more,  than  that  the  host  is  not  liable  for  the  horse  of  his  guest,  if  put 
in  the  pasture  by  direction  of  the  owner,  and  there  stolen,  which  he 
probably  would  be,  if  put  in  the  barn,  for  it  would  then  be  the  folly 
and  neglect  of  the  hostler,  not  to  lock  the  barn.  The  numerous 
dicta  in  this  case,  as  in  most  of  the  cases  in  my  Lord  Coke's  Re- 
ports, go  far  beyond  the  case,  and  embody  the  leading  principles  of 
a  brief  treatise  upon  the  subject  And  these  Acta  have  been  re- 
garded as  authority,  to  some  extent  But  even  that  will  not  justify 
the  present  action.  "  There  ought  to  be  a  default  in  the  innholdei 
or  his  servants,"  [or  may  we  not  add  guests  ?  ]  But  in  the  present 
case,  there  is  no  pretence  of  any  such  default 

White's  Case,  2  Dyer  158  b,  is  where  the  house  was  fui,  and  the 
guest  undertook  to.  shift  for  himself,  being  admitted  as  matter  of  fa- 
vor, and  upon  that  condition,  and  the  innkeeper  was  held  not  liable, 
even  for  robbery  committed  in  the  house,  whicn  he  prima  facie  clear- 
ly would  be  in  ordinary  oases,  and  ultimately,  unMfehe  could  show 
that  no  degree  of  diligence,  on  his  part,  which  ^JP^asonable  to 
require,  could  have  prevented  the  robbery.  The  case  of  Saunders 
v.  Spencer,  3  Dyer  2|6,  decides,  that  goods,  which  the  guest  de- 
clines to  have  locked  up  in  a  place  pointed  out  to  him,  are  at  his 
own  risk. 

It  is  certain,  that  Sir  William  Jones,  in  his  treatise  upon  the  lia- 
bilities of  bailees,  lays  down  no  such  extreme  liability,  on  the  part  of 
innholders,  as  is  here  claimed.  He  is  liable,  says  this  writer,  if  the 
goods  of  a  guest  be  stolen  from  bis  premises  "  by  any  person  what- 
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ever.'1  And  he  is  liable  for  robbery,  even,  if  committed  by  his  ser- 
vants or  guests,  but  not  if  he  take  ordinary  care,  or  the  force  were 
truly  irresistible.  This  is  the  import  of  the  rule  laid  down  by  Sir 
William  Jones,  and  Mr.  Justice  Story  adopts  almost  precisely  the 
.  same  view,  in  his  valuable  treatise  upon  bailments.  The  inn- 
.  keeper  is  bound  to  the  extremest  degree  of  diligence,  which  any 
prudent  man  would  be  expected  to  resort  to  in  defending  his  own 
goods,  and  is  absolutely  responsible  for  loss  by  his  own  servants  or 
guests,  and,  prima  facie,  for  all  losses. 

Chancellor  Kent,  2  Kent  592,  lays  down  much  the  same  rule. 
He  says,  the  liability  does  not  extend  to  loss  occasioned  by  inevita- 
ble casualty,  or  by  superior  force,  as  robbery.  A  more  extreme  case 
of  superior  force  than  the  present  is  scarcely  supposable,  or  one 
more  clearly  within  the  reason  of  the  rule,  requiring  extreme  strict- 
ness in  the  care  and  responsibility  of  innholders. 

The  American  cases  referred  to  in  argument  certainly  do  not  de- 
cide what  is  necessary  to  maintain  this  action.  Mason  v.  Thompson, 
9  Pick.  280,  involved  no  question  of  difficulty,  except  whether  the 
defendant  wa?  liable  at  all,  as  a  common  innholder.  The  goods,  be- 
ing the  plaintiff's  harness,  were  confessedly  lost,  and  nothing  ap- 
peared, but  that  they  were  lost  by  the  neglect  of  the  defendant's 
servants.  As  a  common  innholder,  this  imposed  the  burden  upon 
him  to  show  that  the  loss  occurred  without  his  fault.  This  he  did 
not  attempt  It  being  settled,  that,  under  the  circumstances,  the 
defendant  was  liable  as  a  common  innholder,  although  the  plaintiff 
was  not  at  the  time  a  lodger  in  the  plaintiff's  house,  there  remained 
no  farther  doubt  in  the  case. 

So,  too,  in  Piper  v.  Manny,  21  Wend.  282,  the  goods  were  stolen 
from  the  plaintiflMoad,  which  was  left  in  the  open  yard  of  the  inn 
by  directio|jtf|Hppefendant's  servants,  and  the  defendant  was  held 
liable  upon  tnemost  obvious  principles  of  the  law  applicable  to  the 
subject  It  is  true,  in  both  these  cases,  the  pinion  is  broadly  de- 
clared, that  the  liability  of  an  innholder  and  a  common  carrier  is  the 
same.  But  the  cases  called  for  no  such  opinion,  and  no  authority  is 
cited  for  the  opinion,  and  it  is  by  no  means  certain,  that  those  judges 
would  have  so  held,  if  it  had  been  necessary  to  turn  the  case  upon 
that  naked  question.  No  authority  whatever  is  cited  in  the  former 
case  except  by  the  reporter,  who  refers  to  Richmond  v.  Smith,  \  B. 
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&  C.  9,  and  that  was  only  the  case  of  goods  stolen  from  the  inn,  and 
it  was  held,  the  innkeeper  was  prima  facie  liable.  And  the  judges 
here  say,  that  "  in  this  respect  [that  is,  where  goods  are  stolen]  the 
situation  of  the  landlord  is  precisely  similar  to  that  of  a  carrier." 

But  we  find,  that,  when  the  very  question  conies  before  the  Eng- 
lish courts,  as  it  did  in  Dawson  v.  Chamney,  5  Ad.  &  Ellis,  N.  S. 
164,  [48  E.  C.  L.  164,]  for  the  first  time,  so  far  as  I  can  find,  it  was 
found  necessary  to  put  very  essential  qualifications  upon  the  lan- 
guage of  the  judges,  as  reported  in  the  last  case  referred  to.  The 
doctrine  of  this  case,  as  expressed  in  the  note,  is,  "  When  chattels 
have  been  deposited  in  a  public  inn,  and  there  lost  or  injured,  the 
prima  facie  presumption  is,  that  the  loss  or  damage  was  occasioned 
by  the  negligence  of  the  innkeeper  or  his  servants.  But  this  pre- 
sumption may  be  rebutted ;  and  if  the  jury  find  in  favor  of  the  inn- 
keeper, as  to  negligence,  he  is  entitled  to  succeed  on  a  plea  of  not 
guilty." 

This  rule,  it  is  there  shown  very  clearly,  is  founded  upon  the  an- 
cient common  law  liability  of  innkeepers,  as  set  forth  in  the  writ, 
taken  from  the  Registrant  Brevium,  and  found  also  in  Fitzherbert's 
N.  B.,  94  B.  Of  the  guests,  it  is  said  there,  their  "  goods  being 
in  those  inns,  without  subtraction  to  keep  night  and  day,  are  bound, 
so  that  for  default  of  them,  the  innkeepers  or  their  servants,  damage 
may  not  come  in  any  manner  to  such  guests.19 

It  is,  perhaps,  scarcely  necesjsary  to  pursue  this  subject  farther. 
It  is  certain,  no  well  considered  case  has  held  the  innkeeper  liable 
in  circumstances  like  the  present  And  no  principle  of  reason,  or 
policy,  or  justice,  requires,  wc  think,  any  such  result,  and  the  Eng- 
lish law  is  certainly  settled  otherwise.  We  entertain  no  doubt, 
therefore,  that  the  defendant  is  fairly  entitled  t^^fcthe  judgment, 
which  he  obtained  in  the  court  below,  affirmcd.^^B^ 

Judgment  affirmed. 


\C 


."LI 
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Farmers*  &  Mechanics'  Bank  ».  Champlain  Transportation 

Company. 

[Same  case,  16  Vt.  ft2  ;  18  Vt.  131  .j 

Common  carriers.  Construction  of  charter.  Carriers  of  bank  bills. 
Agency.  Evidence.  Limitation  by  notice.  Termination  of 
transit.     Loss  of  paper.     Weighing  evidence. 

The  defendants,  a  corporation,  were  common  carriers  upon  Lake  Champlain,  and 
their  charter  extended  to  the  carrying  of  all  goods,  wares  and  merchandize,  and 
"  all  other  articles  and  things  usually  transported  by  water"  on  that  lake;  and 
it  appeared,  that  bank  bills  were  usually  carried  by  the  water  craft  upon  that 
lake,  at  the  time  the  corporation  received  their  charter  and  went  into  opera- 
tion ;  and  it  was  held,  that  the  defendants'  powers,  as  a  corporation,  extended 
to  the  carrying  of  bank  bills,  bat  that  the  charter  did  not  of  necessity  constitnte 
them  common  carriers  of  bank  bills,  so  as  to  preclude  them  from  the  right  of 
declining  to  assume  the  risk  ef  carrying  such  articles,  if  they  so  elected. 

And  it  is  not  necessary,  in  sach  case,  to  show,  by  positive  proof,  that  the  com- 
pany consented,  that  the  captain  of  their  boat  should  carry  money  on  their  ac- 
count, in  order  to  hold  the  company  responsible  for  the  loss  ef  the  money.    The 
captain  of  the  beat  is  to  be  regarded  as  the  general  agent  ef  the  owners  ;  and 
prima  facie  the  owners  are  liable  for  all  contracts  for  carrying,  made  by  the 
captain,  or  other  general  agent,  for  that  purpose,  within  the  powers  of  the  own-  . 
era  themselves,  and  the  burden  rests  upon  them  to  show4  that  the  plaintiffs  had  ) 
made  a  private  contract  with  the  captain,  which  it  was  understood  should  be   »;, 
kept  front  the-  knowledge  of  the  defendants,  or  else  had  given  credit  exclusive] y   ; ' 
to  the  captain* 


^Fne  mere  fact,  in  such  case,  that  the  captain  was,  by  the  company,  permitted  to 
take  the  perquisites  for  carrying  such  parcels,  will  not  be  sufficient  to  exoner- 
ate the  compan^flb  liability.    Their  goffering  him  te  continue  to  carry  bank 

;  bills  ought  J^^^^Bded  as  fixing  their  responsibility,  and  the  allowing  him  to 
take  the  per^uarol;  as  a  mere  arrangement  among  themselves. 


1 


But  it  is  not  competent  for  the  plaintiff,  in  order  to  charge  the  company  with  ton 
loss  of  a  package  of  bank  bills,  to  prove  by  his  agent,  who  delivered  the  pack- 
age to  the  captain  of  the  boat,  that  he  intended  to  intrast  the  money  to  the  cap- 
tain in  his  official  capacity,  and  not  in  his  private  capacity,— without  evidence) 
that  this  was  in  some  way  made  apparent  at  the  time. 

A  common  carrier  may,  by  his  express  contract,  limit  his  common  law 
bility;  bat  a  mere  general  notice,  when  brought  to  the  knowledge  ef  the 
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of  the  goods  ca/ried,  will  not  have  that  effect,  unless  there  is  very  clear  proof, 
that  the  owner  expressly  assented  to  that,  as  forming  the  basis  of  the  con  trad 
But  a  carrier  may,  by  general  notice,  brought  to  the  knowledge  of  the  owner  of 
the  goods,  limit  his  responsibility  for  carrying  certain  commodities  beyond  the 
line  of  his  general  business,  or  he  may  make  his  responsibility  depend  upon  cer- 
tain reasonable  conditions. 

When  a  common  carrier,  by  steam  boat, or  other  vessel,  in  the  doe  and  common 
coarse  of  his  business,  delivers  his  goods,  or. parcels,  into  the  custody  of  the 
wharfinger,  upon  the  wharf,  the  transit  is  ended,  and  his  responsibility  as  car- 
rier ceases,  onless  he  have,  either  expressly  er  by  fair  implication,  undertaken 
to  do  something  more; — and  the  question,  as  to  the  time  and  place,  when  the 
the  duty  of  the  carrier  ends,  is  one  of  contract,  to  be  determined  by  the  jury 
from  a  consideration  of  all  that  was  said  by  either  party,  at  the  time  of  the  de- 
livery and  acceptance  of  the  parcels  by  the  carrier,  the  course  of  the  business, 
the  practice  of  the  carrier,  and  all  other  attending  circumstances,  the  same  as 
any  other  contract,  in  order  to  determine  the  intention  of  the  parties. 

Upon  the  trial,  in  1847,  of  an  action  against  a  common  carrier,  to  recover  the  value 
of  goods  lost,  the  plaintiff  offered  in  evidence  a  printed  advertisement,  issued 
by  the  defendants  in  1839,  a  portion  'of  which  had  been  accidentally  torn  and 
lost;  and  it  appearing  that  search  had  been  made  by  the  plaintiff  at  the  places  in 
the  vicinity,  at  which  copies  of  the  advertisement  had  been  posted  by  the  de- 
fendants, for  another  copy,  without  success,  it  was  held,  that  the  part  produced 
might  be  read  in  evidence,  and  parol  evidence  given  as  to  -the  contents  of  the 
part  which  had  been  lost. 

It  is  a  rule  of  law,  in  weighing  contradictory  evidence,  that,  other  things  being 
equal,  positive  evidence  preponderates  over  negative  evidence;  but  the  court, 
in  directiog  the  attention  of  the  jury  4o  this  rale,  should  also  direct  their  atten- 
tion folly  to  the  facts  and  circumstances  in  the  case,  which  are  important  in 
determining  its  application. 

Trespass  on  the  Case.  It  was  alleged  in  the  declaration,  that 
the  defendants  were  common  carriers  upon  Lake  'Champlain,  be- 
tween Burlington  and  Plattsburg,  N.  Y.,  and  received  from  the 
plaintiffs,  at  Burlington,  a  package  of  bank  bills,  to  be  carried  to 
Pittsburgh  and  there  delivered  to  Richard  Yates,  Esq.,  to  whom  it 
was  directed,  and  that  the  package  was  never  delivered  as  directed, 
but  was  lost  through  the  negligence  of  the  defendants.  Plea,  the 
general  issue,  and  trial  by  jury,  September  Term,  1847, — Bennett, 
J.,  presiding.  % 

The  defendants  were  a  corporation  chartered  in  1836,  and,  imme- 
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I  diately  after  that  time,  accepted  their  charter  and  •rganized,  and 
;  have  since  acted  under  it ;  and  it  was  conceded,  on  trial,  that  they 
1  were,  at  the  lime  of  the  loss  of  the  package  in  question,  the  owners 
[of  all  the  steamboats  navigating  Lake  Champlain  ;  that  a  part  of  the 
boats  were  called  the  "  line  boats,"  and  run  through  the  lake,  from 
Whitehall  to  St.  Johns,  and  another,  called  the  "  Winooski,"  run 
daily  as  a  ferry  boat,  from  Burlington  to  St.  Albans  and  back,  touch- 
ing at  Port  Kent  and  Plattsburgh,  N.  Y.,  except  a  short  time  in  the 
spring  and  autumn,  when,  on  account  of  the  ice,  she  went  no  farther 
than  Plattsburgh,  and  was  employed  in  transporting  passengers,  and 
various  kinds  of  freight,  as  is  required  on  the  lake ;  and  that  Capt. 
Phillips  was  the  commander  of  the  Winooski,  under  the  defendants. 
It  was  conceded,  that  the  defendants  were  common  carriers  of  goods, 
wares  and  merchandize,  but  it  was  denied,  that  they  were  common 
carriers  of  bank  bills. 

It  appeared,  that  on  the  fifth  day  of  June,  1839,  Martin  A.  Sey- 
mour, the  teller  in  the  plaintiffs'  bank,  delivered,  in  behalf  of  the  bank, 
to  Capt.  Phillips,  then  in  command  of  the  Winooski,  and  on  board 
of  the  boat,  a  package  of  bank  bills  ou  the  Clinton  County  Bank  at 
Plattsburgh,  belonging  to  the  plaintiff,  containing  $1)09,00,  direc- 
ted to  "  Richard  Yates,  Esq.,  Cashier,  Plattsburgh,  New  York," 
and  that  Capt.  Phillips  received  the  package  for  the  purpose  of  trans- 
portation, and  that  Seymour,  in  behalf  of  the  bank,  upon  the  delivery 
of  the  package,  paid  to  Phillips  fifty  cents,  that  being  the  sum  claimed 
by  him.  It  also  appeared,  that  Capt.  Phillips,  on  his  way  to  St.  Al- 
bans, on  the  same  day  in  tire  forenoon,  delivered  the  package  of 
bills  to  A.  D.  Ladd,  the  wharfinger  at  Plattsburgh,  and  that  Ladd 
placed  it  in  an  open  desk  in  his  counting  room,  from  which  it  was 
stolen  the  same  day ;  and  that  ft  was  never  delivered,  by  any  one, 
to  the  bank,  or  its  cashier,  or  other  officer. 

The  plaintiffs  claimed,  that,  when  the  package  was  delivered  to 
Capt.  Philips,  there  was  a  special  contract  to  deliver  it  at  the  bank, 
at  Plattsburg;  and  Seymour  testified,  that  when  he  delivered  the 
package  to  Phillips,  he  asked  Phillips  if  he  woold  take  it,  and  that 
Phillips,  after  apparently  looking'  at  the  superscription,  replied  "Yes ;" 
and  that  he  (lien  asked  Phillips,  either,  whether  he  would  deliver  it 
at  the  bankr  or  to  Mr,  Yaf«*y — who  was  then  cashier, — and  that  he 
no&Ied  assent,  and  he  thought  also  replied  "  Yes,"  in  a  low  tone  of 
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voice ;  and  that  he  then  asked  Phillips,  what  was  to  pay,  and  he  re- 
plied fifty  cents, — which  the  witness  paid,  from  the  money  of  the 
plaintiffs,  and  left  the  wharf.  The  plaintiffs  inquired  of  this  witness, 
to  whom  he  intended  to  give  the  credit,  at  the  time  he  delivered  the 
money,  and  he  replied,  that  he  intrusted  the  money  with  Capt. 
Phillips  in  his  official  capacity,  and  not  in  his  private  capacity  ; — 
this  was  objected  to  by  the  defendants,  but  was  admitted  by  the 
court 

The  plaintiffs  also  offered  in  evidence  a  part  of  a  hand  bill,  which, 
with  other  copies,  was  proved  to  have  been  issued  in  May,  1839,  by 
the  defendants,  and  immediately  by  them  caused  to  be  posted  up  at 
different  places  in  Burlington ;  to  the  admission  of  which  the  de- 
fendants objected ; — but  it  appearing,  that  the  remaining  part  of  the 
hand  bill,  from  which  this  was  cut,  had  been  accidentally  destroyed, 
.  or  lost,  and  that  search  for  another  copy  had  been  made,  without 
success,  at  the  different  places  in  Burlington  at  which  copies  were 
originally  posted,  and  that  the  witness,  who  testified  to  these  facts, 
did  not  know  of  any  place,  where  one  could  be  found,  the  part  pro- 
duced was  admitted  and  read  in  evidence, — and  was  in  these  words  :— 
"  The  proprietors  will  not  hold  themselves  accountable  for  baggage, 
'  merchandize,  specie,  bank  bills,  or  for  any  description  of  property 
'  whatsoever,  unless  the  same  is  delivered  into  the  hands  of  the  re- 
'  respective  captains,  or  clerks,  and  a  regular  bill  of  lading  executed 
'  therefor."  It  appeared,  that  the  portion  of  the  hand  bill,  which 
was  lost,  showed  only  the  names  of  the  boats,  and  the  captains  who 
commanded  them,  and  the  time  of  departure. 

The  defendants  gave  evidence  tending  to  prove,  that  the  captains 
of  their  steam  boats,  as  well  the  line  boats,  as  the  ferry  boats,  had, 
since  their  act  of  incorporation,  and  until  the  time  of  the  loss  of 
the  package  in  question,  been  in  the  habit  of  carrying  packages  of 
bank  bills,  as  occasion  required  ;  and  that  it  had  been  the  uniform, 
notorious  and  well  established  usage  and  course  of  business,  for  the 
captains,  at  those  landings  where  the  boats  did  not  stop  long  enough 
to  allow  of  a  personal  delivery  to  the  consignee,  to  deliver  the  pack- 
ages of  bank  bills  to  the  different  wharfingers  at  the  landings,  with- 
oat  giving  notice  to  the  consignee ;  that  the  Clinton  County  Bank 
was  about  half  a  mile  from  the  landing  at  Plattsburgh,  and  when  the 
ferry  boat  ran  throngh  to  St.  Albans,  she  did -mi  stop  at  Plattsburgh 
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usually  only  from  five  to  fifteen  minutes,  and  not  long  enough  to 
allow  of  a  person's  going  to  the  bank  and  returning;  and  that  at  this 
landing,  when  the  boat  ran  through  to  St.  Albans,  the  uniform 
course  of  business  was,  to  deliver  the  packages  of  bank  bills  to  the 
wharfinger,  for  him  to  deliver  to  the  consignee,  without  the  captain 
causing  any  notice  to  be  given  to  the  consignee  of  such  delivery  to 
the  wharfinger.  And  the  defendants'  evidence  tended  to  prove,  that 
at  this  landing,  when  the  boat  ran  no  farther  than  Plattsburgh,  and 
at  other  landings  on  the  lake,  where  the  boats  stopped  long  enough 
to  allow  of  a  personal  delivery  to  the  consignee,  the  captains  some- 
times delivered  the  packages  personally  to  the  consignees,  and  at 
other  times  delivered  them  to  the  wharfingers,  or  sent  them  by  other 
persons  to  the  consignees ;  and  that  some  of  the  packages  of  bills, 
which  were  carried  by  the  captains  of  the  boats,  were  consigned  to 
the  wharfingers,  and  that  they  had  personal  instructions,  in  some 
other  cases,  to  deliver  them  to  the  wharfingers.  It  appeared  from 
the  evidence,  that  previous  to  the  defendants'  act  of  incorporation, 
as  well  as  since,  the  craft  that  sailed  the  lake  had  been  in  the  habit 
of  transporting  bank  bills. 

The  defendants  also  gave  in  evidence  the  testimony  of  Capt 
Phillips,  who  testified  at  the  trial  of  this  suit  at  the  May  Term,  1842, 
but  had  since  deceased  ;  and  his  testimony  tended  to  prove,  that  the 
package  in  question  was  delivered  to  him  by  Seymour,  a  short  time 
before  the  boat  left  the  wharf,  and  that  Seymour  asked  him  if  he 
would  take  it,  and  that  he  replied  "  Yes,"  and  received  it,  and  that 
he  then  said  to  Seymour,  that  the  banks  had  been  in  the  habit  of 
paying  him  fifty  cents,  and  that  this  was  all  that  was  said  between 
them  respecting  the  delivery  of  the  package,  and  that  he  did  not  en- 
gage to  nor  tell  Seymour  that  he  would  deliver  the  package  at  the 
bank,  or  to  Yates,  in  any  way  whatever,  or  to  that  effect.  The  tes- 
timony of  Phillips  also  tended  to  prove,  that  he  had  in  a  few  previous 
instances  received  packages  of  bills  from  the  plaintiffs,  by  the  hand 
of  C.  F.  Warner,  the  cashier,  consigned  to  the  Clinton  County 
Bank ;  and  that  he  had  been  in  the  habit  of  receiving  on  each  of  the 
several  packages  fifty  cents ;  and  that  upon  one  of  these  occasions, 
about  three  weeks  previous  to  the  loss  of  the  package  in  question,  he 
told  Warner,  that  his  practice  was,  to  leave  the  packages  with  the 
wharfinger,  at  the  wharf; — and  he  testified,  that  he  received  the 
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fifty  cents  upon  the  package  in  question,  as  well  as  in  the  other 
cases,  to  his  own  private  use,  and  had  in  no  way,  in  any  instance, 
accounted  to  the  company  therefor, — though  he  testified,  that  there 
had  never  been  any  agreement  between  him  and  the  company  re- 
specting these  perquisites,  and  that  nothing  bad  been  said  on  the 
subject,  except  that  in  the  year  1837,  on  one  occasion,  he  told  Dr. 
Peck,  that  he  had  been  in  the  habit  of  appropriating  the  perquisites, 
which  he  had  received  on  packages  of  money,  to  his  own  use ;  and 
it  appeared,  that  at  that  time  Dr.  Peck  was  a  director  in  the  defend- 
ants' company,  and  also  a  director  and  president  of  the  plaintiffs* 
bank,  and  that  he  was  also,  at  the  time  of  the  loss  of  the  package  in 
question,  a  director  and  one  of  the  prudential  committee,  or  acting 
agents,  in  the  defendants'  company,  and  also  a  director  and  president 
of  the  plaintiffs'  bank ;  and  this  was  all  the  evidence  given  to  show 
that  either  the  plaintiffs,  or  the  defendants,  had  any  actual  knowledge 
of  the  manner  in  which  Phillips  appropriated  the  perquisites  received 
on  the  packages  of  bank  bills.  Phillips  also  testified,  that  in  1837 
Dr.  Peck  was  often  sending  packages  of  bills  to  Plattsburgh  and 
Keeseville,  and  asked  the  witness  two  or  three  times,  when  he  had 
packages  of  money,  to  whom  he  delivered  them,  and  that  the  witness 
told  him,  to  the  wharfinger,  and  not  at  the  bank. 

The  plaintiff  gave  evidence  tending  to  prove,  that  there  was  no  uni- 
form, well  settled  and  notorious  usage,  which  prevailed  at  Plattsburgh, 
or  at  the  other  landing  places  on  the  lake,  in  regard  to  the  deliv- 
ery of  packages  of  money  to  the  wharfinger;  and  the  cashier  testi- 
fied, that  he  had  no  knowledge,  how  the  packages  were  delivered. 
The  testimony  tended  to  show,  that  captains  of  the  defendants'  boats, 
as  well  as  captains  of  other  craft  which  sailed  the  lake,  had  been, 
previous  to  and  until  the  loss  of  the  package  in  question,  accustomed 
to  deliver  such  packages,  by  themselves  or  agents,  to  the  con- 
signees, as  in  the  case  of  other  goods,  and  not  to  the  wharfingers, 
and  that  the  usage  claimed  to  exist  was  interrupted,  unknown,  and 
not  uniform  at  all  the  several  landing  places  upon  the  lake. 

It  appeared,  that  the  package  in  question  was  delivered  by  Capt 
Phillips,  on  his  way  to  St.  Albans,  to  Ladd,  to  convey  to  the  bank ; 
and  Ladd  testified,  that  he  and  Capt.  Phillips  had  been  in  the  habit 
of  exchanging  favors,  and  that  he  received  the  package  in  question 
to  carry  to  the  bank,  and  that  he  neither  had,  nor  expected,  any 
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compensation  from  Phillips,  or  from  any  other  person,  for  carrying 
this  or  other  packages,  except  that  Phillips  had  done  and  would  do 
errands  or  favors  for  him,  whenever  he  had  occasion  to  ask  him. 
Ladd  also  testified,  that  between  three  and  four  o'clock  in  the  after- 
noon of  the  same  day  that  the  package  was  left  with  him,  he  was  in 
the  village  of  Pittsburgh  and  there  saw  Cady,  cashier  of  the  bank, 
and  told  him  he  had  a  package  for  the  bank,  and  that  if  he  would 
wait,  he  would  ride  down  to  the  wharf  and  get  it  for  him  ;  and  that 
he  immediately  rode  down  to  the  landing  and  found  that  the  pack- 
age was  gone. 

The  plaintiffs'  testimony  also  tended  to  prove,  that  Dr.  Peck  had 
no  agency  in  managing  the  financial  concerns  of  the  bank,  except  as 
one  of  the  directors,  there  being  seven  directors  in  all,  and  that  the 
financial  concerns  of  the  bonk,  relative  to  the  transmission  of  the 
funds  of  the  bank,  were  committed  to  the  cashier  exclusively. 

It  also  appeared,  that  soon  after  the  loss  of  this  package  the  de- 
fendants gave  directions  to  the  captains  of  their  steam  boats  not  to 
carry  any  more  packages  of  bonk  bills, — since  which  time  they  have 
abstained  from  carrying  them. 

The  court  were  requested  to  charge  the  jury,  as  follows.  1.  That 
the  defendants  are  not  prima  facie  carriers  of  bank  bills,  and  that  in 
this  case  they  can  only  be  made  so  by  their  custom  and  usage  in  re- 
ceiving and  carrying  them  for  hire ;  and  that  evidence  of  a  custom 
to  carry  gratuitously  will  not  make  the  defendants  liable,  but,  if  they 
are  common  carriers,  and  this  parcel  was  delivered  according  to 
such  usage  and  custom,  the  defendants  are  not  liable.  2.  That  if 
the  captain  received  the  pay  for  carrying  packages  of  bank  bills,  and 
all  other  similar  packages,  and  the  company  had  no  interest  in  it, 
and  that  fact  was  known  to  Dr.  Peck,  the  president  of  the  bank,  the 
defendants  are  not  liable.  3.  That  if  the  captain  undertook,  in  this 
instance,  to  carry  and  deliver  contrary  to  the  custom  and  usage  of 
the  company  and  their  advertisements  and  beyond  the  wharf,  the 
defendants  cannot  be  bound  by  it.  4.  That  if  the  defendants  are 
common  carriers  of  bank  bills,  and  the  captain  so  received  this  pack- 
age as  to  bind  the  defendants,  the  defendants  were  not  bound  to  de- 
liver to  Yates,  or  at  the  bank ;  and  that  a  delivery  to  the  wharfinger, 
according  to  the  general  custom  and  usage,  discharged  the  com- 
pany ;  and  that  it  is  immaterial,  whether  the  plaintiffs  knew  of  such 
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usage,  or  not  5.  That  the  defendants  were  bound  only  to  deliver 
according  to  their  general  custom  and  usage  in  the  delivery  of  sim- 
ilar packages ;  and  if  the  general  custom  and  usage  of  the  ferry  boat 
and  its  officers  was  to  deliver  to  the  wharfinger  at  Pittsburgh,  when 
the  boat  run  from  Burlington  to  St.  Albans,  and  packages  were  not 
delivered  at  the  bank,  when  the  boat  thus  run,  and  this  package  was 
so  delivered,  the  defendants  are  discharged,  although  there  may  have 
been  an  occasional  exception  by  their  delivering  it  to  some  safe  per- 
son to  carry. 

But  the  court  charged  the  jury,  that  although  it  was  admitted,  on 
the  trial,  that  the  defendants  were  common  carriers  of  goods,  wares 
and  merchandize,  yet  that  would  not  constitute  them  common  car- 
riers of  bank  bills, — for  the  reason  that  bank  bills  were  not  compre- 
hended within  the  terms,  goods,  wares  and  merchandize ; — but  that, 
as  the  defendants  had  obtained  an  act  of  incorporation  in  1826,  by 
which  they  were  constituted  a  corporation  for  the  purpose  of  trans- 
porting upon  Lake  Cham  pi  a  in,  not  only  goods,  wares  and  merchan- 
dize, but  all  other  articles  and  things  usually  transported  by  water 
on  the  lake,  and  had  accepted  this  charter  and  ever  since  acted  un- 
der it,  and  especially  as  it  appeared,  that  the  craft  which  sailed  the 
lake,  both  previous  to  and  since  1836,  had  been  in  the  habit  of 
transporting  bank  bills  by  water,  the  court  had  no  doubt,  that  the 
defendants  must  be  as  much  common  carriers  of  bank  bills,  when 
the  package  in  question  was  delivered,  as  of  ordinary  goods,  wares 
and  merchandize ;  and  that  the  fact,  that  the  defendants'  boats,  both 
line  and  ferry,  had,  since  1836,  been  in  the  habit  of  transporting 
bank  bills,  might  well  be  regarded  as  a  sort  of  practical  construction 
of  the  charter  by  the  defendants  themselves. 

The  jury  were  farther  instructed,  that  if  they  found,  that  the  de- 
fendants received  the  package  in  question,  directed  to  the  Clinton 
County  Bank,  Plattsburgh,  or  to  Richard  Yates,  Cashier,  Pitts- 
burgh, and  assumed  for  hire  to  carry  it,  the  general  rule  of  law,  in 
the  aosence  of  any  contract  or  usage  to  the  contrary,  would  oblige 
them  to  cause  it  to  be  delivered  to  the  bank  or  consignee  personally ; 
or,  if  they  delivered  it  to  the  wharfinger  at  Plattsburgh,  they  must 
cause  notice  to  be  given  to  the  consignee  of  its  arrival,  and,  until 
this  was  done,  they  must  remain  liable,  as  common  carriers,  for  the 
property ;  and  that,  although  the  bills  might  have  been  stolen  from 
xxiii.        25 
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Ladd,  this  would  not  exonerate  them ;  and  the  fact,  that  the  boat 
did  not  stop  long  enough  at  Pittsburgh  to  give  sufficient  time  to  go 
to  the  bank  and  return,  was  no  legitimate  excuse  for  not  delivering 
the  money  at  its  place  of  destination,  but  they  should  have  stopped 
long  enough  to  have  done  it,  or  should  have  caused  it  to  be  done  by 
some  agent  for  them. 

The  jury  were  farther  instructed,  that  it  was  a  question  of  fact, 
for  them  to  determine,  whether  Phillips  undertook  to  carry  the 
money  as  the  agent  of  the  company,  or  as  an  individual ;  and  upon 
this  point  they  would  examine  the  testimony  bearing  upon  it,  and,  if 
he  undertook  to  do  it  in  his  individual  capacity,  the  company  were 
not  liable j — that,  the  defendants  being  common  carriers  of  bank 
bills  by  force  of  their  charter,  Capt  Phillips  was  the  proper  agent  to 
receive  the  package,  and  his  acts,  as  agent,  would  bind  the  com- 
pany, and  the  presumption  would  be,  that  he  acted  in  the  line  of  his 
duty,  as  agent ;  but  that  this  presumption  might  be  rebvtted  by  evi- 
dence, and  it  was  for  the  jury  to  inquire,  whether  it  had  been ; — 
that  the  mere  factr  that  Phillips  had  received  the  perquisites  to  bis 
own  use,  was  not  necessarily  conclusive  on  the  point,  to  whom  the 
credit  was  given,  either  way,  and  did  not  necessarily  make  the  de- 
fendants liable,  or  exempt  them  from  liability j  that  if  Phillips  was 
permitted  by  the  company  to  take  the  perquisites  to  his  own  use, 
and  this  was  known  to  the  bank,  or  to  Seymour,  when  he  delivered 
the  package  to  Phillips,  (which  would  be  the  same  thing,)  it  would 
tend  to  prove,  that  the  credit  was  given  exclusively  to  Phillips,  indi- 
vidually ;  but  if  the  bank  were  not  chargeable  with  such  notice,  still 
it  was  for  the  jury  to  determine,  how  much  effect  it  should  have,  and 
they  must  find,  from  all  the  evidence  in  the  case,  with  whom  the 
contract  was  made, — whether  it  was  the  immediate  undertaking  of 
the  company,  through  their  agent,  or  was  the  undertaking  of  the 
captain  personally ; — and  that  the  conversation  between  Phillips  and 
Dr.  Peck,  as  testified  to  by  Phillips,  was  not  of  itself  notice  to  the 
bank  of  such  a  fact,  though  it  might  be  some  evidence  tending  to 
prove  such  notice. 

The  jury  were  farther  instructed,  that  if  the  defendants,  through 
their  agent,  undertook  to  carry  this  money  for  hire,  although 
the  agent  was  allowed  to  take  the  hire  to  his  own  use,  they 
were  liable  for  not  delivering  it  at  its  place  of  destination,  unless 
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their  common  liability  was  so  limited  and  modified  by  usage,  that 
the  defendants  were  discharged  from  farther  liability  upon  the  deliv- 
ery of  the  package  to  the  wharfinger  at  Plattsburgh; — that  the  lia- 
bility of  the  defendants,  as  common  carriers,  might  be  limited  by 
the  general  usage  of  the  business,  or  the  particular  usage  of  these 
defendants ;  and  that  it  was  not  necessary,  that  the  plaintiffs  should 
hare  known  of  the  usage  ;  and  that,  if  the  defendants  have  delivered 
the  package  according  to  the  established  usage  of  the  business  in 
which  they  were  engaged,  whether  the  plaintiffs  knew  of  such  usage, 
or  not,  they  are  discharged  from  farther  liability  ; — and  that  the  im- 
portant place,  in  reference  to  which  they  were  to  inquire  for  the 
usage,  was  at  Plattsburgh  landing ;  and  that  the  usage  as  to  other 
landings  could  have  no  effect,  except  as  bearing  upon  this  point  in 
one  way,  or  another ;  and  that  it  was  difficult  to  see,  how  the  usage 
at  other  landings  could  have  much  effect. 

In  respect  to  the  character  of  the  usage,  which  should  be  estab- 
lished, in  order  to  modify  what  would  otherwise  be  the  duty  of  the 
defendants  in  regard  to  the  delivery  of  this  package,  the  jury  were 
instructed,  that  it  must  be  a  uniform,  well  settled  and  notorious 
usage,  and  of  such  a  standing,  as  to  furnish  a  presumption,  that  the 
consignee  might  have  known  of  it ;  and  if  it  had  such  qualities,  the 
plaintiffs  were  bound  to  have  known  it,  whether  they  did,  or  not, 
and  were  affected  by  it  The  jury  were  farther  instructed,  that  if 
they  found,  that  it  was  the  general  and  usual  course  of  business  for 
the  defendants  to  deliver  the  packages  of  bank  bills  to  the  wharfin- 
gers at  Plattsburgh,  when  the  boat  run  through  to  St.  Albans,  an 
occasional  exception,  by  their  delivering  them  to  some  safe  person 
to  carry  to  the  bank,  would  not  defeat  the  uniformity  of  the  usage  ; 
and  neither  would  it,  if  the  mode  of  delivery  in  the  spring  and 
autumn,  when  the  boat  did  not  run  through  to  St.  Albans,  were  not 
uniform.  The  jury  were  also  told,  that  it  was  for  them  to  deter- 
mine, from  the  whole  testimony  bearing  upon  it,  whether  such  a 
usage  is  proved,  as  should,  under  the  instructions  of  the  court, 
modify  the  liability  of  the  defendants,  and  discharge  them,  upon 
their  delivery  of  the  package  in  question  to  Ladd  ;  but  that  cases, 
where  the  packages  were  consigned  to  the  wharfingers,  or  the  de- 
fendants had  express  directions  to  leave  them  with  the  wharfingers, 
could  have  no  effect,  in  establishing  a  usage  to  modify  the  liability 
of  the  defendants. 
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The  court,  being  requested  by  the  plaintiffs  to  instruct  the* jury, 
as  matter  of  law,  that  Ladd  must  be  taken  to  have  been  the  agent  of 
the  defendants,  and  by  the  defendants,  that  he'could  not  be  so  taken, 
told  the  jury,  that  it  was  not  a  question  of  law,  whose  agent  he  was, 
but  was  a  question  of  fact,  for  them  to  decide,  and  was  a  material  fact 
in  dispute ;  that  he  must  have  been  the  agent  of  the  plaintiffs,  or  of 
the  defendants,  in  taking  charge  of  the  package,  and  stand  respon- 
sible to  the  one,  or  the  other ;  and  that,  when  the  question  was 
determined,  whose  agent  he  was,  the  great  difficulty  in  the  case 
would  be  solved. 

The  jury  were  also  instructed,  that  the  non-delivery  of  a  bill  of 
lading  of  the  package  of  bills  would  not  exonerate  the  defendants 
from  liability,  it  being  the  neglect  of  the  agent  of  the  defendants  ; 
and,  in  addition  to  that,  there  being  no  evidence,  that  the  plaintiffs, 
when  they  shipped  the  money  on  board,  had  any  actual  notice  of 
that  provision  of  the  advertisement,  or  of  the  advertisement  itself. 

The  jury  were  also  instructed,  that  usage  could  not  be  set  up  in 
contradiction  of  any  express  agreement,  and  that,  if  they  found,  that 
there  was  an  express  agreement  made  by  Capt.  Phillips,  as  the  agent 
of  the  company,  to  deliver  the  package  to  the  bank  at  Plattsburgh, 
or  to  Richard  Yates,  Cashier,  at  the  bank,  the  usage,  in  that  case, 
became  of  no  importance ;  and  that,  whether  there  was  an  express 
agreement,  or  not,  must  depend. upon  the  testimony  of  Seymour  and 
Phillips;  and  that,  in  weighing  contradictory  testimony,  it  was  a 
rule  of  law,  that,  other  things  being  equal,  positive  evidence  prepon- 
derates over  negative  evidence, — the  court  explaining  to  the  jury  the 
nature  of  positive  as  well  as  of  negative  testimony. 

The  jury  were  instructed,  that  if  the  plaintiffs  were  entitled  to  re- 
cover, they  should  recover  in  damages  the  amount  of  the  package  of 
money  which  was  lost ;  and  that  they  might,  in  their  discretion,  add 
to  such  sum  the  interest  upon  it  from  the  time  of  the  loss  to  the  time 
of  trial,  by  way  of  increasing  the  damages,  but  were  not  bound  to 
do  so. 

Verdict  for  plaintiffs.    Exceptions  by  defendants. 

C.  Adams  and  D.  A.  Smalley  for  defendants. 
By  the  decision  of  the  supreme  court  in  this  case,  16  Vt  52,  and 
18  Yt.  131,  the  following  propositions  may  be  considered  as  estab- 
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lished ; — that  the  duty  and  liability  of  the  defendants  is  to  be  deter- 
mined by  the  law  applicable  to  carriers  of  this  description ; — that 
this  liability  may  be  established  by  express  contract,  by  the  general 
usage  of  the  business,  or  by  the  defendants'  particular  usage ; — that 
when  goods  are  delivered  to  a  carrier,  marked  for  a  particular  place, 
without  directions  as  to  their  transportation  and  delivery,  except 
what  may  be  inferred  from  the  marks,  the  carrier  is  only  bound  to 
deliver  them  according  to  the  general  usage  of  the  business  in  which 
he  is  engaged,  whether  the  consignors  knew  of  such  usage,  or  not. 
Noble  v.  Kennoway,  2  Doug.  510.  Van  Santvoord  v.  St  John,  6 
Hill  157.     18  Vt.  131. 

1.  The  county  court  decided,  that  the  defendants  were  made  com- 
mon carriers  of  bank  bills  by  the  acceptance  of  their  act  of  incorpo- 
ration. The  position  assumed  is,  that  it  is  by  the  charter,  and  not 
by  the  acts  done  under  it,  by  what  the  defendants  have  power  to  do, 
and  not  by  what  they  do,  that  they  are  constituted  carriers.  Every 
person,  becoming  a  carrier,  must  necessarily  have  the  power  of  lim- 
iting bis  bussiness  to  such  articles,  modes  of  conveyance,  and  course 
of  business,  as  he  chooses.  Story  on  Bail.  §§  500,  508.  It  should 
have  been  left  to  the  jury  to  say,  whether  the  defendants  had,  by 
custom  and  usage,  made  themselves  common  carriers  of  bank  bills ; 
and  the  jury  should  have  been  instructed,  that  if  they  had  made 
themselves  liable  in  that  way,  a  delivery  according  to  the  same  cus- 
tom and  usage  would  discharge  them.     16  Vt.  52. 

2.  The  court  farther  directed  the  jury,  that  the  general  rule  of 
law  would  oblige  the  defendants  to  deliver  the  package  to  the  bank 
or  consignee  personally.  This  is  directly  opposed  to  the  case  of 
Van  Santvoord  v.  St.  John,  6  Hill  157,  and  to  the  decision  in  this 
case,  18  Vt.  131.  The  receipt  may  imply  an  obligation  to  deliver, 
— but  when,  how,  or  where,  depends  either  upon  some  express  con- 
tract, the  general  custom,  or  the  usage  that  has  prevailed  between 
the  parties.  Story  on  Bail.  §  543.  42  E.  C.  L.  357.  10  Met.  472. 
1  Rawle  203.  Ang.  on  Car.  §  311.  This  being  admitted,  the 
plaintiffs  were  bound  to  prove  the  undertaking,  as  alleged;  and 
there  being  no  contract,  they  could  only  do  this  by  proving  such 
facts,  growing  out  of  the  defendants'  usage  and  course  of  business, 
as  would  warrant  the  jury  in  finding  such  undertaking ;  and  here 
the  burden  of  proof  was  upon  the  plaintiffs.    8  M.  &  W.  427.    Ab- 
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bott  on  Ship.  463.  Birkett  v.  Willan  it  al,  2  B.  &,  Aid.  358.  The 
undertaking  counted  upon  is  not  a  legal  result,  but  an  inference 
from  facts. 

We  insist,  that  the  court,  in  effect,  referred  a  question  of  law 
to  the  jury.  The  jury  were  directed,  that  it  was  for  them  to  deter- 
mine, whether  such  an  usage  was  proved,  as  should,  under  the  in- 
struction of  the  court,  modify  the  liability  of  the  defendants,  and 
discharge  them  upon  the  delivery  of  the  package  to  Ladd.  The 
character,  extent  and  uniformity  of  the  defendants'  usage  and  the 
general  course  of  business  upon  the  lake  were  all  facts  for  the  jury 
to  find ;  but  the  effect  of  such  facts  and  their  sufficiency  to  satisfy 
the  undertaking  was  to  be  decided  by  the  court.  With  respect  to 
such  facts  there  was  but  little  controversy.  The  defendants  admit- 
ted the  receipt  of  the  package,  but  the  question  was,  whether  this 
receipt  involved  an  undertaking  to  make  a  personal  delivery.  There 
was  no  dispute,  but  what  the  defendants  had  delivered  the  package 
to  the  wharfinger,  at  the  wharf;  but  the  inquiry  was,  whether  this 
was  a  legal  delivery ;  and  the  court  should  have  directed  the  jury 
what  facts  and  what  usage  would  discharge  the  undertaking. 

3.  The  court  erred  in  the  application  of  the  rule  relative  to  weigh- 
ing conflicting  evidence.  From  this  charge  the  jury  must  have  un- 
derstood, that  the  court  considered  the  testimony  of  Phillips  as  neg- 
ative, and  as  overbalanced  by  the  testimony  of  Seymour, — whereas 
each  of  them  testified  to  affirmative,  but  opposing,  propositions. 
The  rule  is  limited  to  those,  who,  though  present  when  a  given  fact 
is  alleged  to  have  happened,  did  not  observe  it,  and  had  no  applica- 
tion to  the  case  before  the  court.  Gilb.  Ev.  146.  Swift's  Ev.  146. 
3  Stark.  82-89. 

4.  The  court  erred  in  admitting  Seymour  to  testify  as  to  his  in- 
tent, when  the  intention  was  not  expressed.  The  intent  is  an  infer- 
ence for  the  jury  to  draw  from  what  was  said  and  done. 

5.  The  court  erred,  in  not  charging  the  jury  as  to  the  effect  of 
Ladd's  notice  to  the  consignee,  that  he  had  the  package  of  money 
for  him. 

C.  D.  Kasson  and  A.  Peck  for  plaintiffs. 

I.  As  to  the  charge  of  the  court,  relative  to  the  defendants  being 
carriers  of  bank  bills  by  the  terms  of  their  charter. 
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1.  It  appeared,  that  packages  of  bank  bills  were  usually  transpor- 
ted bj  water,  on  the  lake,  at  the  time  of  the  charter,  and  before  and 
since, — that  the  defendants  acted  under  their  charter,  and  in  this 
respect  conformed  to  the  existing  usage  on  the  lake, — and  they  had 
not  attempted  to  narrow  their  charter,  so  as  to  exclude  any  article, 
ever  transported  on  the  lake.  Beach  v.  Packard,  10  Vt  96.  The 
public  had  a  right  to  treat  these  acts  of  other  craft,  in  carrying  mon- 
ey, as  giving  a  construction  to  the  charter ;  and  to  regard  the  prac- 
tice of  the  defendants  as  a  practical  construction  of  it  by  themselves. 
18  Vt  131.  But  it  is  not  necessary,  that  it  should  have  been  usual 
to  transport  bills  at  the  time  of  the  charter.  If  it  subsequently  be- 
came usual  to  do  so,  the  charter  would  extend  to  it.  Sewett  v.  Al- 
len, 6  Wend.  355.     Story  on  Ag.  §  131. 

2.  The  defendants  held  themselves  out  as  carriers  of  bank  bills 
in  the  hand  bills  of  1839. 

*3.  The  case  shows,  that  they  had  always  been  accustomed  to  carry 
bills.  This  would  make  them  common  carriers  by  usage ;  and  the 
only  effect  of  the  charge  as  to  the  charter  is  to  determine  the  fact, 
that  they  were  common  carriers ;  and  as  the  case  shows  them  such 
by  two  other  means,  that  point  becomes  immaterial,  as  it  could  not 
have  affected  the  result.     1  Aik.  43.     10  Vt.  525.    21  Vt.  52. 

II.  The  fact  was  distinctly  submitted  to  the  jury,  whether  the 
defendants  received  the  package  and. assumed  for  hire  to  carry 
it,  or  whether  Phillips  assumed  in  his  private  capacity ;  and  the  ver- 
dict establishes  the  first  to  be  true.  The  only  question,  then,  is, 
whether  the  defendants  were  bound  to  a  delivery  to  the  consignee, 
or  to  the  wharfinger  and  to  give  notice  to  the  consignee,  unless  ex- 
empted by  usage.  That  such  has  been  the  law  from  time  immemorial 
is  shown  by  the  following  cases.  16  Vt.  52.  16  Vt.  131.  Ostran- 
der  v.  Brown,  15  Johns.  42.  Lane  v.  Cotton,  1  Ld.  Raym.  652. 
Hyde  v.  Tr.  Se  M.  Nov.  Co.,  5  T.  R.  390.  In  re  Webb  et  al.,  4 
E.  C.  L.  159.  Story  on  Bail.  343.  HatchweU  v.  Cook,  1  E.  C.  L. 
488.  Bodenham  v.  Bennett,  4  Price  31.  Duff  v.  Budd,  7  E.  C.  L. 
402.  Griffith  v.Lee,  1]  E.  C.  L.  334.  Birkett  v.  Willan  et  al.,  2  B. 
&  Aid.  358.  Stephenson  v.  Hart  et  al.,  15  E.  C.  L.  47.  Gulden  v. 
Manning,  3  Wils.  429.  Gamett  et  al  v.  Willan  et  al,  7  E.  C.  L. 
19.  May  ell  v.  Potter,  2  Johns.  Cas.  371.  Story  on  Bail.  §  542. 
Muschamp  v.  Lane.  6f  Prest.  June.  Railway  Co,,  8  M.  &  W.  421. 
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Ang.  on  Car.  §§  95-97, 281-315,  227.  Powell  v.  Myers,  26  Wend. 
591.  11  Met.  514.  Lewis  v.  W.  R.  R.  Co.,  1  Denio  45.  Pick- 
ett v.  Downer,  4  Vt.  21.  And  no  rule  of  public  policy  requires  a 
modification  of  this  principle  in  this  case.  The  defendants  might 
have  limited  the  extent  of  their  undertaking,  either  by  declaring  it 
in  the  given  case,  or  by  a  general  usage ;  but  they  did  neither,  and 
to  allow  them  to  do  so  now  would  operate  a  fraud  upon  the  plain- 
tiffs.    Cole  v.  Goodwin,  19  Wend.  251.     Ang.  on  Car.  §  318. 

III.  The  charge,  in  reference  to  the  authority  of  Phillips,  as  cap- 
tain, to  bind  the  defendants,  was  correct.  The  Winooski  was  a 
general  ship  and  the  public  had  a  right  to  treat  the  captain  as  acting 
as  captain,  in  relation  to  all  matters  concerning  the  transportation  of 
property  on  board  of  her  ;  and  we  claim,  that  as  Phillips  was  a  gen* 
eral  agent,  acting  in  the  apparent  course  of  his  general  business,  his 
acts  estop  the  defendants  from  showing  an  excess  of  his  authority. 
Sewall  v.  Allen,  6  Wend.  351.  Allen  v.  SewaU,  2  Wend.  327. 
Thompson  v.  Davenport,  17  E.  C.  L.  335.  Paterson  v.  Gandasequi, 
15  East  63.  Story  on  Ag.  §§  126-128,  443-452.  Ohuy  v.  Wicks, 
18  Johns.  122.  Ang.  on  Car.  §§  71,  318.  WiUiams  v.  Mitchell, 
17  Mass.  98. 

IV.  The  fact,  that  Phillips  appropriated  the  freight  as  a  person- 
al perquisite,  was  only  material,  as  showing,  that  he  did  not  act  as 
captain ;  and  it  was  submitted  to  the  jury  on  this  ground.  For  if  he 
did  receive  the  freight  of  any  article  as  part  of  his  pay  for  services, 
with  the  consent  of  his  employers,  the  public  are  not  bound  to  re- 
gard it,  even  though  they  knew  it  ,*  and  if  fie  did  it  without  their  con- 
sent, he  was  only  guilty  of  embezzlement  and  was  bound  to  render 
an  account  of  it  to  the  owners.  Dwight  v.  Brewster,  1  Pick.  54. 
Allen  v.  Sewall,  2  Wend.  327.  Bean  v.  Sturtevant,  8  N.  H.  146. 
SewaU  v.  A  lien,  6  Wend.  350.  Ang.  on  Car.  $§  573,  574.  But  es- 
pecially would  this  be  the  case,  unless  the  plaintiffs  knew  it;  and 
there  was  no  testimony  that  they  knew  it,  except  that  of  Phillips, 
that  he  told  Dr.  Peck  in  1837.  To  thus  charging  the  plaintiffs 
there  are  two  objections.  1.  Dr.  Peck  was  at  that  time  a  director 
in  the  defendants'  company,  and  it  is  to  be  not  only  presumed,  that 
the  information  was  given  to  him  in  that  capacity,  but  the  law  will 
not  allow  information  thus  acquired  to  charge  another  principal  in 
virtue  of  a  different  relation  of  the  same  person.   Hider  v.  Dorr  ell, 
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1  Taunt  383.  Cross  v.  Smith,  1  M.  &  S.  555.  2.  This  not  be- 
ing communicated  to  him  as  a  director,  or  agent,  of  the  plaintiffs' 
bank,  it  is  well  settled,  that  it  cannot  affect  the  bank.  Ang.  &  Am. 
on  Corp.  247.  Hayward  v.  Pilgrim  Soc,  21  Pick.  277.  Wash. 
Bank  r.  Lewis,  22  Pick.  24.  Com.  Bank  v.  Cunningham,  24  Pick. 
276.  Bank*  v.  Martin,  1  Met.  308.  Fulton  Bank  v.  Benedict,  1 
Hall  495,  557.     4  Paige  136.     10  Mass.  403.     1  Caine  114.  ^j^ 

V.  The  only  quality  required  for  the  usage,  for  the  plaintiffs' 
benefit,  was,  that  it  should  be  so  well  settled,  as  to  furnish  a  pre- 
sumption, merely,  that  the  plaintiffs  might  have  known  it;  and  in 
this  the  county  court  were  correct.  Crosby  v.  Fitch,  12  Conn.  419. 
Gibson  v.  Culver,  17  Wend.  305.    16  Vt.  52.    18  Vt.  131.    Rushr 

futh  r.  Hatfield,  7  East  228.  Wood  v.  Hickok,  2  Wend.  504. 
Stevens  v.  Reeves,  9  Pick.  198. 

VI.  It  was  a  question  of  fact,  for  whom  Ladd  was  acting,  and 
as  such  submitted,  and  the  jury  have  found  he  acted  for  the  defend- 
ants. The  case  shows,  that  the  package  was  delivered  to  him,  not 
as  a  depositary,  but  for  the  purpose  of  carrying  to  the  bank.  Story 
on  Bail.  §  542.  Ang.  on  Car.  §§  138,  296,  304.  Forward  v.  Pit- 
tar  d,  1  T.  R.  27.  Hinsdale  v.  Partridge,  14  Vt,  547.  Hyde  v. 
TV.  4-  M.  Nav.  Co.,  5  Tr.  R.  389. 

VII.  The  omission  to  execute  a  bill  of  lading  by  the  captain  is 
a  neglect  of  their  own  servant,  for  which  the  plaintiffs  are  not  re- 
sponsible, even  though  they  had  notice  of  the  advertisement ;  nor 
can  the  defendants  limit  their  liability  by  any  such  notice.  Story 
on  Bail.  §  561.  Cole  v.  Goodwin,  19  Wend.  251.  Or  if  they  can, 
there  is  nothing  to  show  the  plaintiffs  knew  it, — which  is  indispen* 
sable  to  its  availing  the  defendants.  Griffiths  v.  Lee,  11  E.  C.  L. 
334.  Brooke  v.  Pickwick,  4  Bing.  218.  Story  on  Bail.  §  558. 
Davis  r.  Willan,  2  Stark.  R.  279,  [3  E.  C.  L.  346.]  Gibbon  v. 
Paynton,  4  Burr.  2302.  Evans  v.  Soule,  2  M.  &  S.  1.  A  mere 
publication  of  notice  is  insufficient.  Kerr  v.  Willan,  2  Stark.  R. 
53.     Clayton  v.  Hunt,  3  Camp.  27. 

VIII.  It  is  well  settled,  that  positive  testimony  preponderates 
over  negative,  other  things  being  equal.  1  Stark.  Ev.  516-518.  It 
appears,  that  the  court  explained  to  the  jury  the  nature  of  each,  and 
it  is  to  be  presumed,  that  they  explained  correctly. 

IX.  The  charge  was  sufficient  upon  the  third  request,  for  the 
xxiii.        26 
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jury  were  told,  that  if  the  delivery  was  according  to  the  usage  of  the 
defendants,  it  would  discharge  them.  If,  however,  it  turns  on  the 
point  of  the  special  contract,  the  authorities  are  abundant  to  show, 
that  the  defendants  would  be  bound  by  such  a  contract,  as  being 
within  the  general  scope  of  the  captain's  employment  Davis  v. 
Waterman,  10  Vt.  526.  Munn  v.  Commission  Co.,  15  Johns.  54. 
Fenn  v.  Harrison,  3  T.  R.  760.     15  East  407. 

X.  The  point  in  reference  to  the  answer  of  Seymour  to  the 
question,  with  whom  he  contracted,  was  properly  left  to  the  jury. 
Hinsdale  v.  Partridge,  14  Vt.  547.  Aug.  on  Cor.  §  140.  Allen 
v.  Sewall,  lib.  sup. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  facts,  necessary  to  a  full  understanding  of 
the  points,  now  determined  by  the  court,  will  be  found  sufficiently 
detailed  in  the  reports  of  the  same  case,  16  Vt.  52,  and  18  lb.  131. 

The  first  question  is,  What  was  necessary  to  constitute  the  de- 
fendants common  carriers  of  bank  bills  7 

The  defendants'  charter  extends  to  the  carrying  of  all  commodi- 
ties usually  carried  upon  Lake  Champlain  at  the  date  of  the  charter, 
and  the  proof  showed,  that  bank  bills  were  usually  carried  by  the 
water  craft  upon  that  lake,  at  the  time  the  defendants'  company  took 
their  charter  and  went  into  operation.  The  words  of  the  charter 
are,  "  All  other  articles  and  things  usually  transported  by  water  on 
said  Lake  Champlain/'  This  being  so,  there  could  be  no  doubt, 
the  defendants'  powers,  as  a  corporation,  extended  to  carrying  bank 
bills.  And  something  in  the  bill  of  exceptions  looks  as  if  tbe  jury 
were  told,  that  this  did,  ipso  facto,  and  of  necessity,  constitute  the 
defendants  common  carriers  of  bank  bills.  But  this  general  propo- 
sition we  do  not  think  exactly  maintainable.  For  the  powers  of 
natural  persons,  who  should  erect  steamboats,  and  become  carriers 
upon  Lake  Champlain,  would  be  equally  extensive  with  those  of  the 
defendants ;  but  if  they  should  confine  their  business  to  carrying 
other  dissimilar  commodities,  we  do  not  think  they  could  be  com- 
pelled to  assume  the  risk  of  carrying  bank  bills,  or  specie.  And  so 
the  court,  in  this  case,  seem  to  have  viewed  the  subject  in  another 
portion  of  their  charge,  when  they  allude  to  the  practice  of  this  com* 
pany,  in  carrying  bank  bills,  as  a  practical  construction  of  their  own 
charter,  and  of  their  own  obligations  to  the  public  under  it 
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Bat  it  seems  to  us,  that  this  case  is  distinguishable  from  those, 
where  it  has  been  held  incumbent  upon  the  plaintiffs  to  show,  by 
positive  proof,  that  the  company  consented  to  the  captain  of  their 
boat  carrying  money  on  their  account,  in  order  to  hold  the  company 
responsible  for  the  loss  of  the  money.  Sewall  v.  Allen,  6  Wend. 
351,  reversing  the  judgment  in  Allen  v.  Sewall,  2  Wend.  927,  is 
one  of  that  class  of  cases,  so  far  as  the  determination  of  the  court  of 
errors  is  concerned.  And  that  determination  seems  to  meet  with 
approbation  in  Angell  on  Carriers,  $  101,  and  note  4.  And  Story, 
J.,  in  Citizens'  Bank  v.  Nantucket  S.  B.  Co.,  2  Story's  R.  16,  and 
Chancellor  Kent,  2  Kent  609,  seem  also  to  approve  the  decision  oti' 
the  court  of  errors.  But  these  eases,  and  the  writers  named,  adopt] 
this  view  of  the  subject,  upon  the  ground  that  the  charter  of  the  j 
y  I  company  limits  their  business  to  the  carrying  of  "  goods,  wares,  and  J 
merchandize,"  and  that  bank  bills  are  neither,  and  «o  the  company) 
prima  facie  not  liable ;  and  not  liable  in  any  event,  unless  they  have 
given  their  consent  to  their  proper  business  being  enlarged,  so  as  to 
include  bank  bills ;  and  also  that  this  was  a  suit  against  the  stock- 
holders in  their  individual  capacity,  under  the  charter.  Upon  this 
narrow  view  of  that  case  the  decision  of  the  court  of  errors  may 
stand ;  but,  as  applicable  to  a  company,  whose  charter,  on  the  face 
of  it,  does  include  the  carrying  of  bank  bills,  and  in  a  suit  directly 
against  the  corporation,  it  seems  to  us  the  reasoning  is  altogether 
unsatisfactory  and  unsound.  And  unless  that  case  is  to  be  distin- 
guished from  the  present,  upon  the  ground  of  the  restricted  nature 
of  the  charter  of  that  company,  we  should  certainly  incline  to  the 
opinion  of  the  supreme  court  of  New  York,  in  Allen  v.  Sewall, 
rather  than  that  of  the  court  of  errors.  Mr.  Justice  Story,  (in  2 
Story,  ut  supra,)  seems  to  admit,  that,  upon  general  principles,  the 
captain's  contract  will  bind  the  company  to  the  extent  of  the  charter 
powers. 

It  seems  to  us,  that  when  a  natural  person,  or  a  corporation, 
whose  powers  are  altogether  unrestricted,  erect  a  steamboat,  appoint 
a  captain,  and  other  agents,  to  take  the  entire  control  of  their  boat, 
and  thus  enter  upon  the  carrying  business,  from  port  to  port,  they 
do  constitute  the  captain  their  general  agent,  to  carry  all  such  com- 
modities as  he  may  choose  to  contract  to  carry  within  the  scope  of 
the  powers  of  the  owners  of  the  boat.    If  this  were  not  so,  it  would 
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form  a  wonderful  exception  to  the  general  law  of  agency,  and  one  in 
which  the  public  would  not  very  readily  acquiesce.  There  is  hardly 
any  business  in  the  country,  where  it  is  so  important  to  maintain  the 
authority  of  agents,  as  in  this  matter  of  carrying,  by  these  invisible 
corporations,  who  have  no  local  habitation,  and  no  existence,  or 
power  of  action,  except  through  these  same  agents,  by  whom  almost 
the  entire  carrying  business  of  the  country  is  now  conducted.  If, 
[then,  the  captains  of  these  boats  are  to  be  regarded  as  the  general 
'  agents  of  the  owners, — and  we  hardly  conceive  how  it  can  be  re- 
'  garded  otherwise, — whatever  commodities,  within  the  limits  of  the 
powers  of  the  owners,  the  captains,  as  their  general  agents,  assume 
to  carry  for  hire,  the  liability  of  the  owners,  as  carriers,  is  thereby 
fixed,  and  they  will  be  held  responsible  for  all  losses,  unless,  from 
the  course  of  business  of  these  boats,  the  plaintiffs  did  know,  or  up- 
on reasonable  inquiry,  might  have  learned,  that  the  .captains  were 
intrusted  with  no  such  authority.  Prima  facie  the  owners  are  liable 
for  all  contracts  for  carrying,  made  by  the  captains,  or  other  general 
agents,  for  that  purpose,  within  the  powers  of  the  owners  themselves, 
and  the  onus  rests  upon  them  to  show,  that  the  plaintiffs  had  made 
a  private  contract  with  the  captain,  which  it  was  understood  should 
be  kept  from  the  knowledge  of  ihp  defendants,  or  else  had  given  _, 
credit  exclusively  to  the  captain.   Butler  v.  Basing,  2  C.  &  P.  614. 

But  it  does  not  appear  to  us,  that  the  mere  fact,  that  the  captain  » 
Was,  by  the  company,  permitted  to  take  the  perquisites  of  carrying 
Miese  parcels,  will  be  sufficient  to  exonerate  the  company  from  lia- 
bility.   Their  suffering  him  to  continue  to  carry  bank  bills  ought, 
we  think,  to  be  regarded  as  fixing  their  responsibility,  and  allowing 
the  captain  to  take  the  perquisites,  as  an  arrangement  among  them- 
Iselves.  r  But  we  are  aware,  that  the  question,  with  whom  was  the 
u    coTSTFact,  and  to  whom  the  credit  was  given,  will  generally  be  one, 
to  some  extent,  of  fact     Yet  it  seems  to  us,  that  the  defendants 
/    have  no  ground  of  complaint  with  the  general  mode,  in  which  this 
/     part  of  the  case  was  disposed  of  in  the  court  below.    The  law  would 
have  justified  the  judge,  as  we  have  before  stated,  in  putting  the 
case,  upon  this  point,  upon  grounds  far  more  unfavorable  to  them. 
Indeed,  it  seems  to  us,  that,  upon  the  facts  stated,  if  we  are  not  mis- 
informed in  regard  to  the  general  nature  of  the  defendants1  charter, 
there  could  be  very  little  ground  to  raise  any  question,  either  of  law 


MAY  ADJOURNED  TERM,  1851. 


Farmers'  &  Mechanics*  Bank  v.  Champlain  Trans.  Co. 


or  fact,  as  to  tbe  defendants'  liability,  as  common  carriers  of  the 
parcel,  so  far  as  they  undertook  to  carry  it 

As  to  the  notice,  which  was  attempted  to  be  proved,fae  do  not 
see,  but  the  proof  of  the  loss  of  the  remainder  of  the  hand  bill  was 
sofficient|we  are  more  inclined  to  adopt  the  view  which  the  Ameri- 
can cases  have  taken  of  this  subject  of  notices,  by  common  carriers, 
intended  to  qualify  their  responsibility,  than  that  of  the  English 
courts,  which  they  have  in  some  instances  subsequently  regretted. 
The  consideration,  that  carriers  are  bound,  at  all  events,  to  carry 
such  parcels  within  the  general  scope  of  their  business,  as  are  offered 
to  them  to  carry,  will  make  an  essential  difference  between  the  effect 
of  notices  by  them,  and  by  others  who  have  an  option  in  regard  to 
work  which  they  undertake.  In  the  former  case,  the  contractor 
having  no  right  to  exact  unreasonable  terms,  his  giving  public  no* 
tice,  that  he  shall  do  so,  where  those  who  contract  with  him  are  not 
altogether  at  his  mercy,  does  not  raise  the  same  presumption  of  ac- 
quiescence in  his  demands,  as  arises  in  those  cases,  where  the  con- 
tractor has  the  absolute  right  to  impose  hisvown  conditions.  And 
unless  it  be  made  clearly  to  appear,  that  persons  contracting  with 
common  carriers  expressly  consent  to  be  bound  by  the  terms  of  such 
notices,  it  does  not  appear  to  us,  that  such  acquiescence  ought  to 
be  inferred.  But  if,  by  the  terms  of  the  contract,  the  risk  is  in 
part  or  wholly,  assumed  by  the  owner  of  the  things  carried,  the  car- 
rier would  only  be  liable,  probably,  for  ordinary  neglect.  The  law 
of  this  subject  will  be  found  fully  discussed  in  Mr.  Angell's  chapter 
upon  this  subject,  $  232,  et  seq. ;  see  also  lb.  §  220,  et  seq.  It  is 
certain  from  the  English  cases,  that  since  the  time  of  Southcote't 
Case,  4  Co.  63,  it  has  always  been  considered,  that  any  bailee  might, 
by  express  contract,  either  increase  or  limit  his  common  law  res- 
ponsibility. And  such  is  the  general  current  of  the  American  de- 
cisions tibk of  New  York.  The  cases  of  Clarke  v.  Faxton,  21 
Wend.  iS^Hollisttr  v.  Nowlen,  19  lb.  234,  and  Cole  v.  Goodwin, 
lb.  251,  hare  jyidoubtedly  settled  the  law  in  that  state,  that  it  is  not 
competent  for  a  carrier  to  limit  his  responsibility,  by  a  notice  brought 
home  to  the  owner  of  the  goods,  at  the  time  of  delivery  to  such  car- 
rier ;  and  these  cases  seem  to  assume  the  ground,  that  it  is  not 
competent  for  the  carrier  to  so  limit  his  responsibility,  even  by  an 
express  contract  to  that  effect, — which  we  certainly  should  not  re- 
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gard  as  law.  This  express  contract  ought,  perhaps,  to  be  very 
clearly  proved,  and  in  water  carriage  is  usually  required  to  appear 
in  the  bill  of  lading.  But  a  mere  general  notice,  when  brought  to 
the  knowledge  of  the  owner,  ought  not,  perhaps,  to  have  that  effect, 
unless  there  is  very  clear  proof,  that  the  owner  expressly  assented  to 
that,  as  forming  the  basis  of  the  contract.  But  Ve  regard  it  as 
well  settled,  that  the  carrier  may,  by  general  notice,  brought  home 
to  the  owner  of  the  things  delivered  for  carriage,  limit  his  responsi- 
bility for  carrying  certain  commodities  beyond  the  line  of  his  gen- 
eral business,  or  he  may  make  his  responsibility  dependent  upon 
certain  conditions,  as  having  notice  of  the  kind  and  quantity  of  the 
things  deposited  for  carriage,  and  a  certain  reasonable  rate  of  pre- 
mium for  the  insurance  paid,  beyond  the  mere  expense  of  carriage.. 
Angell  on  Carriers,  §  245;  2  Greenl.  Ev.  215 ;  Orange  Co.  Bank 
v.  Brown,  9  Wend.  85.  But  all  this  seems  to  us  to  have  but  a  re- 
mote bearing  upon  the  present  case,  as  the  notice,  which  was  shown, 
had  no  reference  to  this  particular  boat,  and  is  not  shown  clearly  to 
have  been  brought  home  to  the  knowledge  of  the  plaintiffs'  agent, 
at  the  time  of  delivering  the  parcel ;  and  there  is  not  the  slightest 
evidence  of  any  assent  upon  his  part  to  its  terms,  but  the  contrary 
is  fully  shown  by  the  testimony  of  the  captain. 

The  testimony  of  the  teller,  as  to  his  purpose  and  intention  at  the 
time  of  delivery  of  the  parcel,  not  in  any  way  made  apparent  to 
others,  we  should  not  regard  as  of  any  legal  importance  towards  the 
proof  of  the  contract ;  and  it  does  not  very  clearly  appear,  that  it 

•  was  intended  to  have  any  effect  upon  the  case,  or  did  have  any  effect, 
unless,  possibly,  to  preclude  one  ground  of  inferential  argument,  on 

,  the  part  of  the  defendants ;  and  it  is  not,  in  the  course  of  jury  trials, 
considered  competent  to  introduce  distinct  evidence,  to  block  up 
every  possible  avenue  to  argument.  Such  a  rule  would  render  trials 
almost  literally  endless.  But  from  the  view  already  taken  of  this 
portion  of  the  case,  perhaps  this  testimony  would  be  regarded  as  of 
less  importance  in  a  future  trial.  At  all  events,  we  think  it  is  not 
strictly  admissible.  The  true  remedy  in  such  cases  is,  undoubtedly, 
where  the  judge  has  good  ground  to  apprehend,  that  the  jury  may 
have  been  misled  from  the  true  points  in  issue  in  the  case,  by  the 
argument  of  counsel,  or  in  any  other  way,  to  set  them  right  in  the 
charge.    And  sensible  lawyers  never  complain,  when  all  the  false 
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issues  on  both  sides  are  uniformly  swept  oat  of  all  cases,  and  under 
such  rules  of  trial  they  feel  no  disposition  to  build  up  shadows,  or 
to  beat  them  down,,  but  rather  save  their  breath  for  more  important 
matters ;  and  this  course  undoubtedly  brings  a  far  greater  proportion 
of  the  cases  to  a  correct  determination  by  juries,  than  where  the 
counsel  are  permitted  to  contest  every  possible  point,  from  the  origin 
of  matter,  to  the  last  discovery  in  mechanics,  without  any  intima- 
tion to  the  jury  by  the  court,  that  such  things  are  rather  matters  of 
curious  speculation,  than  any  thing  else. 

It  is  in  vain,  we  think,  to  make  this  a  case,  where  notice  to  the 
consignee  was  required,  or  if  given  could  have  availed  any  thing. 
At  all  events,  the  notice,  which  was  given  after  the  parcel  had  been 
lost,  is,  according  to  all  the  cases,  of  no  avail.  For  if  it  was  in- 
cumbent upon  the  defendants  to  give  notice,  they  were  bound  also 
to  keep  the  parcel  a  reasonable  time  after  the  notice  came  to  the 
consignee,  to  enable  him  to  come  and  receive  it.  All  the  cases,  and 
ail  the  elementary  writers,  so  far  as  I  know,  agree  in  this.  So  that 
the  very  fact  of  the  defendants  claiming,  that  the  notice  which  was 
given  should  avail  them,  is  a  virtual  admission  of  their  liability  up 
to  that  time,  as  carriers,  which  is  sufficient  to  charge  them  in  the 
action.  But  this  seems  to  have  been  merely  thrown  out  as  a  plank 
in  shipwreck,  without  much  consideration,  and  from  which  no  cer- 
tain benefit  was  expected. 

What  was  said  to  the  jury,  in  regard  to  the  comparative  impor- 
tance of  positive  and  negative  testimony,  is  most  undoubted  law ; 
and  yet,  if  that  was  said,  and  nothing  more,  it  is  apparent,  it  might 
have  operated  unjustly  against  the  defendants.  It  would,  somewhat 
naturally,  have  led  the  jury  to  conclude,  that  the  case  ought  to  be 
determined,  perhaps,  upon  the  testimony  of  Seymour ;  when  in  fact 
it  is  not  very  apparent,  under  the  circumstances  of  the  case,  how 
Seymour,  or  Phillips,  should  have  known,  with  much  certainty,  pre- 
cisely what  was  said,  or  was  not  said,  at  the  time  of  the  delivery  and 
acceptance  of  the  parcel ;  and  it  is  more  than  probable  now,  that 
either  the  one,  or  the  other,  may  very  honestly  testify  to  his  mental 
conclusions,  at  the  time,  as  positive  declarations,  or  denials.  But 
we  are  perhaps  to  suppose,  that  all  this  was  fairly  brought  to  the 
mind  of  the  jury,  together  with  the  very  strong  improbability,  that 
any  special  contract,  in  terms,  should  have  been  made,  at  the  time, 
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if  the  same  captain  was  in  the  constant  practice  of  carrying  similar 
parcels  to  the  same  place,  for  the  same  bank,  and  his  practice  in 
regard  to  the  delivery  to  the  wharfinger  was  made  known  to  the 
plaintiffs  and  not  objected  to  by  them,  as  testified  by  Phillips,— thus 
making  his  testimony,  in  one  view,  almost  as  truly  positive,  as  thai 
of  Seymour,  but  in  a  manner  not  so  obviously  so,  perhaps. 
jX  The  only  difficulty,  which  the  court,  from  the  first,  have  ever  felt, 

in  this  case,  has  been,  in  regard  to  the  extent  of  the  defendants'  un- 
dertaking to  convey  the  parcel ;  in  other  words,  as  to  the  extent  and 
termination  of  the  transit  or  carriage,  by  the  defendants.  The 
county  court,  in  the  trial  of  this  case,  seem  to  have  assumed,  that 
in  the  law  of  carriers  there  was  a  general,  well  defined  rule,  upon 
this  subject,  and  that  the  defendants  were  attempting  to  escape  from 
its  operation  by  means  of  some  local  usage,  or  custom,  in  contra- 
vention of  the  general  rules  of  law  upon  the  subject.  In  this  view 
of  the  case,  the  defendants  were  justly  held  to  great  strictness  in 
the  proof  of  the  usage.  It  becomes,  therefore,  of  chief  importance 
to  determine  how  far  there  is  any  such  general  rule  of  law,  as  that 
which  is  assumed  in  the  decision  of  the  case  in  the  court  below. 
If  the  law  fixes 'the  extent  of  the  contract,  in  every  instance,  in  the 
manner  assumed,  then  most  undoubtedly  are  the  defendants  liable 
in  this  case,  unless  they  can  show,  in  the  manner  required,  some 
controlling  usage.  But  if,  upon  examination,  it  shall  appear,  that 
there  is  no  rule  of  law  applicable  to  the  subject,  and  the  extent  of 
the  transit  is  matter  resting  altogether  in  proof,  then  the  course  of 
business  at  the  place  of  destination,  the  usage  or  practice  of  the 
defendants,  and  other  carriers,  if  any,  at  that  port,  and  at  that 
wharf,  become  essential  and  controlling  ingredients  in  the  contract 
itself. 

There  is  no  doubt,  from  the  history  of  the  carrying  business  in 
England  until  a  late  period,  that  the  carriers  employed  their  own 
porters  to  deliver  their  parcels,  at  the  several  stopping  places  on  the 
route.  A  common  carrier,  by  land,  was  then,  in  that  country,  of  a 
distinct,  well  known,  and  well  defined  class  of  men,  almost  as  much 
so  as  any  public  officer.  And  their  character,  responsibility  and 
course  of  business  being  well  settled  and  well  known,  those  who 
dealt  with  them  acted  upon  the  faith  of  their  making  a  personal  de- 
livery of  their  parcels,  at  their  several  stopping  places.    Hyde  v. 
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IV.  and  M.  Nov.  Co.,  5  T.  R.  387,  is  decided  upon  this  ground, 
and  upon  the  additional  fact,  that  the  carriers  charged  for  cartage 
to  the  house  of  the  consignee,  thus  showing  that  they  so  understood 
the  contract.  Stephenson  v.  Hart  et  al,  4  Bing.  476,  assumes  the 
same  general  rule,  as  applicable  to  carriers  by  land.  But  in  this 
case  it  was  considered  a  fair  inquiry  for  the  jury,  "  Whether  the  de- 
fendants had  delivered  the  box  according  to  the  due  course  of  their 
business,  as  carriers."  There  is  also  a  class  of  cases,  where  the 
carrier  has  been  held  liable  in  trover,  as  for  a  tort,  for  delivery  to  a 
wrong  person.  Duffy.  Buddy  3  Brod.  &  B.  177,  is  of  this  number. 
But  in  this  case  it  was  held  to  be  matter  of  fact,  for  the  jury,  whether 
the  defendant  was  guilty  of  negligence. 

But  this  class  of  carriers,  (by  land  and  with  wagons,)  it  must  be 
borne  in  mind,  is  the  very  extreme  case  in  the  books,  where  the 
obligation  to  a  personal  delivery  is  held.  And  here  even  that  rule. 
is  not  regarded  as  altogether  uniform  and  matter  of  course,  but  only 
the  natural  inference,  in  the  absence  of  proof  to  the  contrary.  But 
this  rule  of  law,  if  it  may  be  called  so,  has  never  been  applied  to 
stage-coach  proprietors,  even  who  carry  parcels,  in  this  country,  or 
certainly  not  uniformly.  Gibson  v.  Culver,  17  Wend.  305,  decides, 
that  in  such  case,  the  obligation  of  the  carrier  only  extends  to  the 
delivery  of  the  parcels,  according  to  the  course  of  his  business,  at 
his  usual  stopping  places.  ^~7~^ 

There  has  been  an  attempt  to  push  one  department  of  the  law  of 
carriers  into  an  absurd  extreme,  as  it  seems  to  us,  by  a  misapplica- 
tion of  this  rule  of  the  carrier  being  bound  to  make  a  personal  de-  ' 
livery.  That  is,  by  holding  the  first  carrier,  upon  a  route  consist- 
ing of  a  succession  of  carriers,  liable  for  the  safe  delivery  of  all  arti- 
cles at  their  ultimate  destination.  Muschamp  v.  The  L,  fy  P.  Rail* 
way  Co.,  8  M.  &  W.  421,  is  the  only  English  case  much  relied 
upon  in  favor  of  any  such  proposition,  and  that  case  is,  by  the  court, 
put  upon  the  ground  of  the  particular  contract  in  the  case ;  and  also 
that  "  All  convenience  is"  in  favor  of  such  a  rule,  "  and  there  is  no 
authority  against  it,"  as  said  by  Baron  Rolfe,  in  giving  judgment. 
St.  John  v.  Van  Santvoord,  25  Wend.  660,  assumed  similar  ground. 
But  this  court,  in  this  same  case,  (16  Vt.  52,)  did  not  consider  that 
decision  as  sound  law,  or  good  sense ;  and  it  has  since  been  reversed 
in  the  court  of  errors,  Van  Santvoord  v.  St.  John,  6  Hill  158,  and 
xxiii.        27 
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this  last  decision  is  expressly  recognized  by  this  court.  18  Vt.  131 . 
Weed  v.  Schenect.  Sf  Sar.  R.  R.  Co.,  19  Wend.  534,  is' considered, 
by  many,  as  having  adopted  the  same  view  of  the  subject.  But  that 
case  is  readily  reconciled  with  the  general  rule,  upon  this  subject, 
that  each  carrier  is  only  bound  to  the  end  of  his  own  route,  and  for 
a  delivery  to  the  next  carrier,  by  the  consideration  that  in  this  case 
there  was  a  kind  of  partnership  connection  between  the  first  com- 
pany and  the  other  companies,  constituting  the  entire  route,  and  also 
that  the  first  carriers  took  pay  and  gave  a  ticket  through,  which  is 
most  relied  upon  by  the  court.  But  see  opinion  of  Walworth,  Ch., 
in  Van  Santvoord  v.  St.  John,  6  Hill  158.  And  in  such  cases, 
where  the  first  company  gives  a  ticket  and  takes  pay  through,  it 
may  be  fairly  considered  equivalent  to  an  undertaking  to  be  respon- 
sible throughout  the  entire  route.  The  case  of  Bennett  v.  Filyaw, 
1  Florida  403,  is  referred  to  in  Angell  on  Carriers,  §  95,  note  1,  as 
favoring  this  view  of  the  subject. 

The  rule  laid  down  in  Garside  v.  Tr.  <$•  M.  Nav.  Co.+  4  T.  R. 
.  581,  that  each  carrier,  in  the  absence  of  special  contract,  is  only  lia-  t 
I  ble  for  the  extent  6f  his  own  route,  and  the  safe  storage  and  delivery 
&-  :  to  the  next  carrier,  is  undoubtedly  the  better,  the  more  just  and  ra- 
tional, aud  the  more  generally  recognized  rule  upon  the  subject. 
Ackley  v.  Kellogg,  8  Cow.  223.  This  is  the  case  of  goods  carried 
by  water  from  New  York  to  Troy,  to  be  put  on  board  a  canal  boat, 
at  that  place,  and  forwarded  to  the  north,  and  the  goods  were  lost, 
by  the  upsetting  of  the  canal  boat,  and  the  defendants  were  held  not 
liable  for  the  loss,  beyond  their  own  route.  The  cases  all  seem  to 
regard  this  as  the  general  rule  upon  this  subject,  with  the  exception 
of  those  above  referred  to;  one  of  which,  (8  M.  &  W.  421,)  con- 
siders it  chiefly  a  matter  of  fact,  to  be  determined  by  the  jury  as  to 
the  extent  of  the  undertaking ;  one  (25  Wend.  660,)  has  been  dis- 
regarded by  this  court,  and  reversed  by  their  own  court  of  errors, 
(6  Hill  158 ;)  one,  (19  Wend.  534,)  is  the  case  of  ticketing  through, 
>f     upon  connected  lines;  and  one,  (1  Florida  403,)  I  have  not  seen. 

But  the  rule  of  law  and  the  course  of  business,  in  regard  to  car- 
riage by  water,  have  always  been  considered  different  from  land 
carriage.  In  regard  to  foreign  carriage,  it  is  perfectly  well  settled, 
that  a  delivery  at  the  wharf,  even  without  notice,  unless  there  be 
some  special  undertaking  in  the  bill  of  lading,  is  sufficient.    The 
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consignee  is  presumed  to  hare  received,  from  bis  correspondent,  a 
copy  of  the  bill  of  lading,  and  he  is  bound  to  take  notice  of  the  time 
of  the  arrival  of  the  ship.  Cope  w.  Cordova,  1  Rawle  203.  Ang. 
on  Car.  §  312,  313,  et  seq.  2  Kent  604,  605,  and  notes.  The 
cases  are  all  one  way  in  regard  to  foreign  carriers,  by  water,  upon 
this  point 

But  a  distinction  is  attempted,  in  most  of  the  cases,  between 
the  foreign  and  the  internal  and  coasting  carrying  business,  in  re* 
gard  to  the  delivery  or  landing  upon  the  wharf  being  sufficient  to 
exonerate  the  carrier.  Ostrander  v.  Brown,  15  Johns.  39,  holds, 
that  such  a  deposit  is  not  sufficient  The  carrier  must  continue 
his  custody,  till  the  consignee  has  had  sufficient  time,  after  the  land- 
ing of  the  goods,  and  notice  to  him  to  come  and  take  them  away. 
After  that  the  carrier  may  put  them  in  storage.  But  we  apprehend 
the  rule  here  laid  down  will  be  found  to  have  been  very  essentially 
qualified  by  the  course  of  business,  and  the  decisions  since  that 
time.  The  steamboats  and  railways  now  almost  monopolise  the 
carrying  business.  And  the  largest  amount  is  perhaps,  already,  in 
this  section  of  the  country,  done  by  railways.  Their  course  of  do- 
ing the  business  is,  as  is  well  known,  to  build  storehouses  of  their 
own  at  all  the  stations,  and  upon  the  arrival  of  the  goods  put  them 
#  immediately  in  storage,  without  giving  notice  to  any  one.  In  Thomas 
».  The  Boston  and  Prov.  R.  R.  Co.  10,  Met.  472,  it  is  clearly  «hown, 
that  the  carrier  was  not  liable,  as  such,  after  the  goods  were  put  in 
storage.  And  this  decision  seems  to  us  to  rest  upon  the  imost  satis- 
factory grounds. 

And  in  regard  to  water  carriers,  a  somewhat  -similar  course  is, 
almost  of  necessity,  now  pursued  The  rapidity  of  the  operations, 
and  the  vast  amount  of  business  necessary  to  be  done,  upon  these 
great  thoroughfares,  almost  absolutely  preclude  the  possibility  of  se- 
curing a  personal  delivery,  or  notice  to  the  consignee,  without  a 
most  disproportionate  increase  of  the  expense  of  freight,  which  the 
owners  do  not  wish  to  incur.  It  would  then,  as  it  seems  to  us,  be 
most  unjust  and  unreasonable,  to  require  this  labor  to  be  performed 
by  carriers  without  compensation.  When  the  water  carrying  busi- 
ness, at  a  particular  point,  is  in  the  hands  of  one  company  exclusive- 
ly, there  is  no  reason  to  doubt,  that  they  might  erect  their  own  store- 
houses and  conduct  the  business  much  as  the  railway  companies  do. 
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But  this  is  seldom  the  case.  And  the  owners  of  the  wharves  usu- 
ally erect  their  own  storehouses,  and  appoint  some  one  to  take  charge 
of  goods  and  parcels,  delivered  at  their  wharf  by  the  different  water 
craft.  This  person,  denominated  the  wharfinger,  is  as  much  a  pub- 
lic person,  as  the  carrier  himself;  and  when  the  carrier,  by  steam- 
boat, or  other  vessel,  in  the  due  and  common  course  of  his  business, 
delivers  his  goods  or  parcels,  into  the  custody  of  the  wharfinger, 
upon  the  wharf,  we  have  no  doubt,  unless  there  is  some  practice  or 
usage  to  the  contrary,  the  transit  is  ended,  and  his  responsibility, 
as  carrier,  ceases.  That  was  so  considered  by  this  court,  in  Saw- 
yer v.  JosKn,  20  Vt.  172,  in  a  case  where  every  member  of  the  court 
considered  that  the  justice  of  the  case  required  the  transit  to  be 
prolonged  to  its  utmost  legal  extension.  And  still  we  felt  compelled 
to  say,  that  upon  the  delivery  upon  the  wharf,  where  the  consignee 
was  accustomed  to  receive  his  goods,  the  transit  was  at  an  end,  and 
the  goods,  in  contemplation  of  law,  had  reached  the  consignee. 

The  case  of  Chickering  v.  Fowler,  4  Pick.  371,  shows,  that  a  de- 
livery at  the  wharf,  in  the  due  course  of  business,  is  a  delivery  to 
the  consignee.  Quiggin  v.  Duff,  I  M.  &  W.  174,  and  Packard  v. 
Getman,  6  Cow.  757,  indirectly  favor  the  same  view  of  the  subject. 
And  all  the  cases,  almost  without  exception,  regard  the  question  of 
the  time  and  place,  when  the  duty  of  the  carrier  ends,  as  one  of# 
|  contract  to  be  determined  by  the  jury,  from  a  consideration  of  all 
1  that  was  said  by  either  party,  at  the  time  of  the  delivery  and  accept- 
ance of  the  parcels  by  the  carries,  the  course  of  the  business,  the 
practice  of  the  carrier,  and  all  other  attending  circumstances,  the 
same  as  any  other  contract,  in  order  to  determine  the  intention  of 
/  the  parties.  The  inquiry,  then,  in  the  present  case,  must  come  to 
this  before  the  jury,  whether  it  was  reasonable  for  the  plaintiffs,  un- 
der the  circumstances,  to  expect  the  defendants  to  do  more  than  to 
deliver  the  parcel  to  the  wharfinger  ?  If  not,  then  that  was  the  con- 
tract, and  that  ended  their  responsibility,  and  the  plaintiffs  cannot 
oomplain  of  the  defendants,  because  the  wharfinger  was  unfaithful. 
The -defendants,  unless  they  have,  either  expressly  or  by  fair  impli- 
cation, undertaken,  on  their  part,  to  do  something  more  than  deliver 
the  parcel  to  the  wharfinger,  are  no  more  liable  for  its  loss,  than 
they  would  have  been,  had  it  been  lost  upon  ever  so  extensive  a 
route  of  successive  carriers,  had  it  been  intended  to  reach  some  re- 
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mote  destination  in  that  mode.  But  if  the  plaintiffs  can  satisfy  the 
jury,  that  from  the  circumstance  attending  the  delivery,  or  the 
course  of  the  business,  they  were  fairly  justified  in  expecting  the 
defendants  to  make  a  personal  delivery  at  the  bank,  they  must  recov- 
er ;  otherwise  it  seems  to  us  the  case  is  with  the  defendants. 

This  was  the  view  taken  of  this  case,  when  it  first  came  before 
this  court,  and  distinctly  expressed,  as  we  supposed,  by  the  learned 
chief  justice, — who  then  said,  "  But  when  it  is  understood  by  the 
contracting  parties,  that  the  carrier  is  to  deliver  them  to  another," 
(that  is,  the  wharfinger,)  "or  at  a  place  certain,"  (that  is,  the 
wharf,)  "  the  duty  of  the  carrier  terminates  at  that  particular  place ; 
and  the  responsibility  ceases  on  the  delivery,  at  that  place,  to  and 
the  receipt  by  any  person  authorized  there  to  receive  them."  And 
the  same  is  substantially  re-affirmed  by  the  learned  judge,  who  de- 
livered the  opinion  of  this  court  in  18  Vt  131. 

A  great  deal  more  might  be  said,  undoubtedly,  in  regard  to  the 
just  ground  of  expectation  in  the  present  case,  that  the  defendants 
would  make  a  personal  delivery  at  the  bank,  aside  from  any  special 
contract  to  that  effect.  It  is  true,  the  parcel  was  a  valuable  one,  but 
one  like  others  constantly  carried  on  the  same  route,  as  it  would 
seem.  The  plaintiffs  had  no  right  to  expect  the  defendants  to  delay  « 
their  boat  sufficient  time  to  go  to  the  bank,  if  the  usual  course  was  J 
merely  to  touch  at  the  wharf  sufficient  time  to  unload  and  load  pas-  / 
sengers  and  freight  The  claim,  that  the  defendants  should  delay 
sufficient  time  to  make  a  personal  delivery  of  this  parcel,  implies, 
also,  that  they  should  do  the  same  as  to  all  their  freight,  which  might 
take,  in  some  instances,  perhaps,  a  large  portion  of  the  day.  Then, 
as  to  their  taking  the  responsibility  of  the  faithfulness  of  the  wharfin- 
ger, we  see  no  reason  in  it  whatever,  unless  they  so  contracted  to  do, 
any  more  than  that  they  should  be  bound  for  the  safe  delivery  of  all 
their  freight  at  its  ultimate  destination,  however  remote.  This  is  a 
risk,  which,  in  the  absence  of  all  contract,  should  naturally  and 
justly  fall  upon  the  plaintiffs,  for  whose  benefit  the  wharfinger  was 
acting. 

It  might  be  consoling  to  the  carriers  and  to  others,  if  we  could 
lay  down  a  rule  of  law  somewhat  more  definite  in  this  case.  But 
from  the  almost  infinite  diversity  of  circumstances,  as  to  steamboat 
carriage,  that  is  impossible.    There  will  usually  be,  at  every  place, 
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some  fixed  course  of  doing  the  business,  which  will  be  reasonable, 
or  it  would  not  be  submitted  to,  and  which  will  be  easily  ascertained 
on  inquiry,  and  with  reference  to  which  contracts  will  be  made,  and 
which  it  is  equally  the  interest  and  the  duty  of  both  parties  to  ascer- 
tain, before  they  make  contracts,  and  which  it  would  be  esteemed 
culpable  negligence  in  any  one  not  to  ascertain,  so  far  as  was  impor- 
>  tant  to  the  correct  understanding  of  contracts,  which  he  was  making. 
The  fact,  that  the  wharfinger  made  no  charge  to  any  one  for  de- 
livering these  parcels,  and  that  he  expected  similar  favors  from  the 
steamboat  captain  in  return,  so  to  speak,  does  not  seem  to  us  deci- 
sive at  all,  upon  the  question  of  the  undertaking  of  the  defendants, 
although,  no  doubt,  entitled  to  consideration,  in  connection  with  the 
other  facts.  If  he  had  made  a  charge,  he  might  have  demanded  it 
upon  the  delivery  of  the  parcel,  or  if  the  captain  of  the  boat  had 
actually  received  the  whole  freight  in  advance,  expecting  to  pay  a 
portion  to  the  wharfinger,  it  would  certainly  not  be  decisive,  as  to 
the  termination  of  the  liability  of  the  carrier,  as  such.  On  most  of 
our  routes,  it  is  common  sometimes  to  take  pay  in  advance,  even 
beyond  the  first  route.  And  in  such  cases,  where  there  is  no  con- 
nection between  the  two  routes,  in  the  way  of  business,  if  the  first 
carrier  delivers  his  parcel,  at  the  end  of  his  route,  to  the  next  car- 
rier, and  pays  him  what  remains  of  the  advance  pay,  he  is  no  doubt 
exonerated.  But  it  does  seem  to  us,  that  this  portion  of  the  case 
makes  more  strongly  in  favor  of  the  plaintiffs,  than  any  thing  else  in 
the  case,  at  present. 

Judgment  reversed  and  case  remanded. 

Note  bt  Rkdfield,  J.  A  more  minute  examination  of  some  of  the  cases, 
referred  to  in  tbe  foregoing  opinion,  will  serve,  we  think,  to  confirm  the  views, 
which  we  have  taken  of  this  case,  and  the  result  to  which  we  have  come. 

St,  John  v.  Van  Santooord,  25  Wend.  660,  was  the  case  of  a  box  of  mer- 
chandize, marked  "  J.  Petrie,  Little  Falls,  Herkimer  County,''  put  on  board  the 
defendant's  tow-boat  of  the  Swiftsure  line,  at  New  York,  the  defendant  execu- 
ting a  general  receipt  describing  the  box  by  its  marks  .The  defendant's  boat  only 
went  to  Albany.  This  was  not  known  to  the  plaintiff,  but  would  have  been 
readily  ascertained  upon  inquiry.  The  box  was  carried  safely  by  the  defendant, 
and  put  on  a  canal  boat  at  Albany,  for  Utica,  Little  Falls  being  on  the  route.  Be- 
fore the  box  reached  its  destination,  it  was  rifled  of  its  contents. 

At  the  trial  in  the  lower  Court  the  jury  were  told,  that  the  custom  of  the  trade 
determined  the  rights  of  tbe  parties,  there  being  no  contract,  expressed  or  implied, 
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to  carry  beyond  Albany.  The  Supreme  Court  held,  that  the  fair  import  of  the 
defendant's  undertaking  was  to  deliver  the  box  at  Little  Falls,  whether  their  route 
extended  there  or  not  Bat  had  the  defendant  expressed  in  the  receipt  the  true 
nature  of  the  facts  known  to  them,  they  would  have  been  liable,  as  carriers,  only 
to  Albany,  and  as  forwarders  from  that  point.  It  seems,  then,  that  the  difference 
chiefly  consisted  in  the  view,  which  the  Supreme  Court  took  of  the  necessity  of 
the  defendant's  bringing  home  to  the  knowledge  of  the  plaintiff  the  course  of 
their  business. 

In  the  Court  of  Errors,  the  Chancellor,  who  delivered  the  leading  opinion,  in 
favor  of  reversal,  (the  case  being  reversed  ttvto  5,)  places  stress  upon  the  con-  to 
•titration,  that  there  was  no  connection  in  business,  between  the  defendant's 
line  and  the  remainder  of  the  route.  He  says,  also  in  addition  to  what  is  quoted 
from  his  opinion  by  Kellogg,  J.,  in  this  case,  when  last  before  this  court,  "  If 
the  owner  of  the  goods  neglects  to  make  the  necessary  inquiries  as  to  the  utage 
and  custom  of  the  business,  or  to  give  directions  as  to  the  disposal  of  the  goods,  it 
is  his  own  faulty  and  the  loss,  if  any,  after  the  carrier  has  performed  his  duty 
according  to  the  ordinary  course  of  his  trade  and  business,  should  fall  upon  anch 
owner  and  not  upon  the  common  carrier."  The  Chancellor  argues  farther,  that, 
from  the  circumstances,  the  plaintiffs  had  no  right  to  expect  a  personal  delivery 
by  the  defendants,  and  therefore  the  law  did  not  require  one.  The  Chancellor 
also  regards  the  case  of  Weed  v.  Saratoga  and  Schenectady  R.  R.  Co.,  19 
Wend.  534,  as  influenced  a  good  deal  by  the  consideration  of  the  connection  in 
the  routes.  But  the  court,  in  deciding  that  case,  seem  to  put  the  case  more  upon 
the  fact  of  taking  fare  and  giving  a  ticket  for  the  whole  route,  which  in  practice 
is  seldom  or  never  done,  except  when  there  is  a  quasi  partnership  throughout  the 
route. 

Upon  farther  examination  of  the  case  of  Gibson  v.  Culver,  17  Wend.  805,  it 
will  appear,  that  Justice  Cowkn  seems  to  suppose,  that  the  carrier  by  stage- 
coach is,  in  the  first  instance,  bound  to  a  personal  delivery,  and  that,  in  order  to 
exonerate  himself  from  that  obligation,  he  must  snow  a  custom,  or  usage,  of  such 
notoriety,  as  to  justify  the  jury  in  finding,  that  it  was  known  to  the  plaintiffs,  and 
that  was  all  it  was  necessary  to  hold  in  that  case  to  excuse  the  carriers.  But  in 
6  Hill  168,  this  view  is  altogether  overruled,  and  the  more  rational  one  estab- 
lished, that  if  one  is  ignorant  of  the  course  of  business  on  the  route,  be  is  bound 
to  make  inquiry,  and  cannot  make  a  contract  with  his  eyes  shut,  and  thereby  im- 
pose a  greater  obligation  upon  the  other  party,  in  consequence  of  his  own  blind- 
ness! Ackley  v.  Kellogg,  8  Cow.  228,  was  the  case  of  carrying,  by  sloop,  from 
New  York  to  Troy,  and  then  forwarding  to  Granville,  N.  Y.,  by  canal  boat.  The 
goods  were  lost  by  the  upsetting  of  the  canal  boat  It  was  held  to  be  a  question 
of  fact  for  the  jury,  whether  the  defendants  had  forwarded  the  goods,  according 
to  the  expectation  of  the  parties,  at  the  time  of  delivery.  Chickering  v.  Fowler, 
4  Pick.  371,  was  the  case  of  receiving  and  giving  a  receipt  for  193  barrels  of 
onions.  The  obligation  of  the  contract  was  in  these  words,  '*  Which  I  promise 
to  deliver  to  Mr.  Thomas  Haven  of  Portsmouth,  he  paying  freight  for  the  same," 
as  express  as  could  well  be  conceived.    The  defendant  went  to  the  Pier  wharf  in 
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Portsmouth,  (( where  vessels  very  frequently  go  to  deliver  goods,"  and  "  gave 
[Haven]  notice  that  the  onions  were  there  for  him."  Haven  told  the  defend- 
ants he  mast  deliver  them  at  his  wharf  in  P.,  or  he  would  not  receive  them, 
which  defendant  refused  to  do,  and  put  them  on  that  wharf,  where  they  were 
frozen.  It  was  held  to  be  a  question  of  fact  for  the  jury,  whether  the  plaintiff's 
contract  was  such  with  the  consignor  of  the  onions,  that  he  was  bound  to  receive 
and  take  care  of  the  onions.  If  so,  the  court  held,  that  he  was  bound  to  take 
them,  where  they  were  landed,  unless  there  was  some  contract  shown  to  deliver 
them  at  a  particular  wharf.  Thomas  v.  The  Boston  $  Prov.  22.  R.  Co.,  10  Met. 
472,  was  where  one  roll  of  leather,  out  of  four,  which  had  been  carried  on  the 
defendant's  road  to  Boston,  and  put  in  the  depot,  and  two  of  them  delivered  to 
the  plaintiff's  agent,  was  lost,  only  one  being  then  to  be  found.  The  court  held, 
that  the  important  question  was,  "  How  long  the  relation  of  common  carrier  con- 
tinued ?"  "  Carriers,"  say  the  court, "  are  bound  to  deliver  goods  according  to 
their  contract."  "  From  the  very  nature  and  construction  of  the  road,  the  pro- 
prietors cannot  deliver  goods  at  the  warehouse  of  the  owner.  They  must  deliver 
at  the  depots."  u  And  after  such  delivery  at  the  depot,  the  carriage  is  ended," 
and  the  liability  as  common  carriers  ceases  after  depositing  the  goods  in  the  com- 
pany's warehouse.  Gar  side  v.  TV.  if  M.  JSTav.  Co.,  is  cited  and  approved,  an 
the  true  basis  of  the  present  law  upon  that  subject  The  extent  of  the  tran- 
sit was,  in  the  common  pleas,  submitted  to  the  jury  by  Ch.  J.  Wklls,  and  no 
objection  was  made  to  this  course  by  either  court  or  counsel.  It  seems  to  have 
been  conceded,  that  that  was  a  question  of  fact,  under  proper  instructions,  when 
there  is  any  conflict  in  the  evidence  as  in  the  present  case  there  undoubtedly  is.  In 
Citizen's  Bank  v.  The  Nantucket  Steam  Boat  Company,  2  Story's  R.  16, 
while  in  terms  Story  J.,  does  approve  the  reasoning  of  the  Court  of  Errors 
in  Sewall  v.  Jllen,  he  also  assumes  propositions  in  the  law  of  agency,  as  well 
settled,  in  the  course  of  his  opinion,  which  seem  to  me  fully  to  jostify  the  opinion 
of  the  Supreme  Court,  if  the  charter  had  conferred  general  powers  upon  the 
company  to  carry  bank  bills  and  all  other  commodities.  The  learned  judge  ad- 
mits, that  the  captain  is  to  be  regarded  as  the  general  agent  of  the  company,  and 
as  such  can  bind  tbero  to  the  extent  of  their  general  powers,  which  is  all  we  hold 
in  the  present  case. 
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Factor.    Lien.     Change  of  possession.    Attachment. 

When  good*  are  consigned  to  a  factor,  under  an  agreement  that  he  shall  sell 
them  and  apply  the  proceeds  to  repay  advances  previously  made  by  him  to  the 
consignor,  he  mast,  in  order  to  acquire  a  valid  lien  upon  the  goods,  as  against 
the  creditors  of  the  consignor,  have  the  actual  or  constructive  possession  of 
the  goods. 

An  agreement  was  made  between  a  manufacturer  of  cloth  in  this  state  and  the 
plaintiffs,  who  were  commission  merchants  in  New  York,  by  which  the  manu- 
facturer was  to  send  his  cloth  to  the  plaintiffs  for  sale  on  commission,  and  was  to 
draw  upon  them  in  advance  of  the  sales,  and  also  in  advance  of  sending  the 
cloth,  if  necessary,  upon  sending  the  invoices  of  cloth  forwarded,  or  to  be  for- 
warded, and  the  plaintiffs  were  to  apply  the  avails  of  the  sales  to  repay  their 
advances.  Under  this  arrangement  the  consignor  forwarded  to  the  plaintiffs, 
from  time  to  time,  invoices  of  the  cloth  sent,  and  to  be  sent,  and  the  cloth  was  then 
sent  to  forwarding  merchants  at  Burlington,  and  was  by  them  sent  to  the  plain- 
tiffs as  soon  as  was  convenient.  The  drafts  were  drawn  and  the  acceptances 
charged  and  sales  credited  upon  general  acconot.  No  bill  of  lading  was  sent  to 
the  plaintiffs,  hot  shipping  lists  were  sent  by  the  forwarding  merchants  to  their 
agents  in  New  York,  describing  the  consignor,  the  consignees,  and  the  marks 
upon  the  goods,  in  order  to  guide  the  agents  in  delivering  the  goods  to  the  con- 
signees. And  it  was  held,  that  the  goods,  after  being  sent  to  the  forwarding 
merchants,  and  while  upon  their  transit  between  Burlington  and  New  York, 
remained  at  the  risk  and  subject  to  the  control  of  the  consignors,  and  liable  to 
attachment  by  their  creditors. 

Trover  for  nine  boxes  of  cloth.  Plea,  the  general  issue,  and 
trial  by  jury,  September  Term,  1849, — Bennett,  J.,  presiding. 

The  cloth  in  question  was  originally  the  property  of  B.  &  H. 
Boynton,  who  were  manufacturers  at  Hinesburgh,  Vermont.  Some 
years  previous  to  the  transactions  in  question  B.  &  H.  Boynton 
made  an  arrangement  with  the  plaintiffs,  who  were  commission  mer- 
chants in  the  city  of  New  York,  under  which  B.  &  H.  Boynton 
were  to  send  their  cloth  to  the  plaintiffs  for  sale  on  commission,  and 
were  to  draw  on  them  in  advance  of  the  sales,  and  also  in  advance 
of  sending  the  cloth,  if  necessary,  upon  sending  invoices  of  the  cloth 
forwarded,  or  to  be  forwarded ;  and  when  the  cloth  should  be  sold, 
the  plaintiffs  were  to  apply  the  avails  to  pay  themselves  for  their  ad- 
zxiii.        28 


918  CHITTENDEN  COUNTY. 

Elliott  et  al.  9.  Bradley  et  al. 

vances.  Under  this  arrangement  B.  &  H.  Boynton  had  continued 
ever  since  to  send  cloth  to  the  plaintiffs  and  to  draw  on  them  at  short 
time.  The  usual  course  of  the  business  was,  for  B.  &  H.  Boynton 
to  send  to  the  plaintiffs,  by  mail,  invoices  of  the  cloth  forwarded  and 
to  be  forwarded.  The  cloth  was  then  sent  to  the  defendants,  at 
Burlington,  who  were  storage  and  forwarding  merchants  there,  and 
thence  by  water  to  New  York,  as  soon  after  the  invoices  were  sent, 
during  the  season  of  navigation,  as  was  convenient ;  and  during  the 
winter  it  was  sent  by  team  to  Troy,  from  Hinesburgh,  as  often  as 
they  could  find  loading  for  the  teams  back ;  but  during  the  winter 
season  the  cloth,  of  which  invoices  had  been  sent,  and  for  which 
drafts  had  been  accepted  by  the  plaintiffs,  accumulated  in  consider- 
able quantities  in  the  store  house  of  B.  &.  H.  Boynton.  The  drafts 
were  drawn  upon  a  general  account,  and  not  in  respect  of  particular 
oloth,  and,  when  accepted,  were  charged  to  the  general  account  of 
B.  &  H.  Boynton,  and  the  sales,  when  made,  were  credited  in  the 
same  general  account.  The  invoices  of  the  cloth  in  question  were 
written  and  mailed  in  part  in  March,  and  in  part  in  June,  1848,  and 
each  included  other  boxes  of  cloth,  which  had  been  sent  to  and  re- 
ceived by  the  plaintiffs,  before  the  boxes  in  question  were  shipped. 
The  boxes  of  cloth  in  question,  marked  "  Elliott  &  Boynton,  New 
York,"  and  numbered,  were  sent  to  Burlington  by  B.  &  H.  Boyn- 
ton, in  June,  1848,  to  the  defendants,  to  be  forwarded  in  the  usual 
course  to  the  plaintiffs,  at  New  York,  and  in  pursuance  of  the  gen- 
eral arrangement  between  the  plaintiffs  and  B.  &  H.  Boynton. 
Seven  boxes  of  the  cloth  in  question  were  soon  after  sent  by  the 
boat  Empire,  and  the  remaining  two  boxes  were  sent  by  the  steam 
boat  United  States.  Immediately  after  this,  B.  &  H.  Boynton 
failed,  and  the  defendants,  who  were  creditors  of  B.  &  H.  Boynton, 
sent  on  and  overtook  the  Empire  between  Burlington  and  Whitehall, 
on  the  Vermont  side,  and  attached  the  seven  boxes  upon  two  writs 
in  their  favor  against  B.  &  H.  Boynton  and  B.  Boynton ;  and  on 
the  same  day  the  defendants  caused  the  remaining  two  boxes,  which 
had  been  conveyed  to  Whitehall  by  the  steam  boat,  to  be  brought 
back  by  the  same  boat  to  Burlington,  and  there  attached  them  on 
the  same  writs.  At  the  time  the  cloth  in  question  was  sent,  B.  & 
H.  Boynton  had  overdrawn  the  amount  of  sales  and  of  cloth  in  the 
hands  of  the  plaintiffs,  and  including  the  cloth  in  question,  to  a  large 
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amount,  which  was  charged  in  their  general  account ;  but  this  fact 
was  not  then  known  to  B.  &  H.  Boynton.  The  boxes  of  cloth  in 
question  were  marked,  and  entered  on  the  shipping  list,  and  received 
and  sent,  in  the  same  manner  that  the  cloth  had  always  been,  which 
was  sent  by  B.  &  H.  Boynton  to  the  plaintiffs,  under  the  arrange- 
ment above  stated,  and  no  special  instructions  or  notice  were  given 
in  regard  to  them  to  the  defendants,  and  the  defendants  had  no  in- 
structions from  or  communications  with  the  plaintiffs.  The  boxes 
were  entered  upon  the  shipping  list,  "  B.  &  H.  Boynton  to  Elliott  & 
Boynton,  New  York ; "  and  the  shipping  lists  were  sent  to  New 
York  by  the  captain  of  the  boat,  and  retained  by  the  agents  of  the 
forwarding  line  there,  and  not  delivered  to  the  consignees, — being 
used  only  as  a  memorandum  of  the  amount,  character  and  address 
of  the  freight  on  board,  and  as  a  guide  to  deliver  the  freight  at  New 
York.  Subsequently  to  the  attachment  by  the  defendants  the  cloth 
in  question  was  attached  by  the  Bank  of  Burlington,  on  two  writs 
in  their  favor  against  the  plaintiffs,  upon  which  wrks  judgments 
were  duly  recovered  in  favor  of  the  bank  for  an  amount  exceeding 
the  value  of  the  cloth,  and  the  cloth  was  duly  charged  in  execution 
and  advertised  for  sale,  and  remained  so  advertised,  the  day  of  sale 
not  having  arrived,  at  the  time  of  trial.  The  writs  in  favor  of  the 
defendants,  upon  which  the  cloth  was  attached,  were  duly  returned, 
and  a  judgment  was  recovered  upon  the  one  against  B.  Boynton, 
and  the  property  duly  charged  in  execution,  and  the  other  suit  was 
still  pending  in  court. 

Upon  these  facts  the  defendants  claimed, — 1.  That  the  property 
in  the  cloth  had  never  passed  from  B.  &,  H.  Boynton  to  the  plain- 
tins,  and  that  the  plaintiffs,  at  the  time  of  the  attachment,  had  no 
valid  lien  upon  the  cloth,  such  as  would  prevent  its  attachment  by 
the  creditors  of  B.  &  H.  Boynton,  or  enable  the  plaintiffs  to  main- 
tain this  action ; — 2.  That  even  if  there  was  a  valid  transfer  of  the 
cloth  to  the  plaintiffs,  it  was  not  accompanied  by  such  a  change  of 
possession  as  was  necessary,  to  protect  it  from  attachment  by  the 
creditors  of  B.  &  H.  Boynton ; — 3.  That  the  plaintiffs,  at  most, 
could  recover  only  nominal  damages,  as  the  property  had  been  sub- 
sequently taken  upon  executions  against  the  plaintiffs  for  an  amount 
exceeding  its  value. 

The  jury,  under  the  direction  of  the  court,  having  assessed  the 
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value  of  the  nine  boxes  of  cloth  at  $1436,88,  and  the  value  of  the 
two  boxes  sent  to  Whitehall  at  $333,05,  and  returned  a  verdict  for 
the  plaintiffs  in  the  alternative,  the  court,  pro  forma,  rendered  judg- 
ment for  the  plaintiffs  for  the  value  of  the  nine  boxes.  Exceptions 
by  defendants. 

D.  A.  SmaHey  and  E.  J,  Phelps  for  defendants. 

1.  Under  the  circumstances  in  this  case,  the  factor's  lien  does 
not  attach,  until  he  receives  actual  possession  of  the  goods.  Kin- 
lock  v.  Craig,  3  T.  R.  119,  783.  Nichols  v.  Clent,  3  Price  422. 
Mitchell  v.  Ede,  39  E.  C.  L.  260.  Bruce  v.  Wait,  3  M.  &  W.  14. 
Jaquet  v.  Morris,  5  E.  C.  L.  283.  Patter  v.  Thompson,  2  M.  &  S. 
349.  The  Frances,  8  Cranch  418f  [3  U.  S.  Cond.  R.  191.]  Ry- 
berg  v.  Snell,  2  Wash.  C.  C.  403.  Nor  can  the  delivery  of  the 
goods  by  B.  &  H.  Boynton  to  a  general  carrier,  under  the  circum- 
stances, be  deemed  a  delivery  to  the  plaintiffs,  or  operate  to  give 
them  either  actual  or  constructive  possession  of  the  property ;  to  this 
effect  are  all  the  cases  above  cited.  And  even  when  the  consignee 
is  a  purchaser,  if,  by  the  contract  between  the  parties,  express,  or 
implied,  the  goods  were  at  the  risk  of  the  consignor  during  trans- 
mission, the  property  remains  in  the  consignor,  until  actual  delivery. 
Ludlow  v.  Brown,  1  Johns.  1.  There  are  cases,  where  the  transfer 
to  the  consignee,  upon  consideration  paid,  of  a  regular  bill  of  lading, 
which  is  treated  as  carrying  by  its  negotiation  the  constructive  pos- 
session of  property,  has  been  regarded  as  enabling  the  consignee's 
lien  to  attach.  Hailh  v.  Smith,  1  B.  &  P.  563.  Anderson  v.  Clark, 
9  E.  C.  L.  300.  Wallet/  v.  Montgomery,  3  East  585.  No  bill  of 
lading,  however,  existed  in  the  present  case ;  and  no  such  effect  has 
ever  been  given  to  a  mere  sending,  by  the  consignor,  of  an  invoice 
of  the  goods  forwarded.     Evans  v.  Martel,  12  Mod.  156. 

2.  If  the  plaintiffs  had  such  a  Hen,  as  would  entitle  them,  under 
the  mercantile  law,  to  maintain  this  action,  was  there  such  a  change 
of  the  possession  of  the  goods,  as  would  protect  them  against  the 
creditors  of  B.  &  H.  Boynton  ?  This  question  must  be  decided  un- 
der the  rule  established  in  this  state,  which  requires  a  change  of 
possession  which  is  visible,  notorious  and  continued.  The  forward- 
ers and  carriers,  into  whose  hands  the  goods  passed,  were  in  no 
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sense  the  agents  of  the  plaintiffs,  nor  did  they  act  under  any  con- 
tract with  the  plaintiffs.  The  goods  were  at  the  risk,  expense  and 
control  of  B.  &  H.  Boynton,  and  in  the  process  of  transmission  for 
their  benefit,  and  in  the  ordinary  course  of  their  business.  The 
possession  of  the  carrier  and  forwarder  was  therefore  the  possession 
of  B.  &  H.  Boynton,  until  the  goods  reached  New  York.  Russell 
t.  FiUmore,  15  Vt.  130. 

A.  Peek  and  C.  D.  Kasson  for  plaintiffs. 

Whether  the  consignee  be  the  purchaser  of  the  entire  property, 
or  a  mere  acceptor  on  the  faith  of  the  property,  and  so  having  a  lien 
only,  his  interest  is  perfected  and  becomes  absolute,  as  to  the  right 
of  possession  and  control,  against  every  one,  the  moment  the  goods 
are  shipped,  or  pass,  in  transit  to  their  destination,  into  the  hands  of 
the  carrier,  or  any  third  person,  and  they  are  not  subject  to  be  at- 
tached as  the  property  of  the  bailor.  Burdick  v.  Murray,  3  Vt.  307. 
Badlam  v.  Tucker,  1  Pick.  399.  Scott  v.  Scholey,  8  East  467. 
Story  on  Ag.  §§  111,  373-376.  So  the  consignee,  or  special  prop- 
erty man,  may  maintain  trover.  Bui.  N.  P.  33.  Arnold  v.  Jeffer- 
son, I  Ld.  Raym.  276.  Fowler  v.  Down,  1  B.  &  P.  44.  Morrison 
v.  Gray,  2  Bing.  260.  And  when  the  consignee  accepts,  or  ad- 
vances money,  on  the  credit  of  the  shipment,  or  on  the  security  of 
the  goods,  before  they  are  shipped,  the  goods  rest  in  him,  so  far  as 
to  give  him  a  valid  lien,  the  moment  they  are  shipped  and  are  in 
transitu  and  marked  in  his  name.  2  Saund.  PI.  &  Ev.  36,  38.  Rice 
v.  Austin,  17  Mass.  203.  Story  on  Ag.  §§  377, 378.  The  Frances, 
8Cranch.418.  9  E.  C.L.  300.  4  East  211.  3  B.  &,  P.  582.  1 
lb.  563.  Holbrook  et  al.  v.  Wight,  24  Wend.  169.  Hammond  v. 
Barclay,  2  East  227.  Hart  v.  Salt  by,  3  Camp.  528.  The  cases 
all  seem  to  turn  on  the  question,  whether  there  has  been  a  delivery  to 
the  consignee,  so  far  as  to  authorize  him,  as  between  him  and  the 
carrier,  to  control  the  property,  (subject,  however,  in  all  cases,to  the 
right  of  stoppage-  in  transitu.)  In  this  case,  the  plaintiffs,  having 
accepted  and  paid  to  the  value  of  the  cloth,  had  in  law  and  in  fact 
the  right  to  control  the  goods ;  and  as,  by  the  marks  on  the  goods 
and  the  bills  of  lading,  B.  &  H.  Boynton  were  wholly  unknown,  and 
only  the  consignees  known  to  the  carrier,  it  was  such  an  ostensible 
change  of  possession,  as  to  protect  the  consignees. 
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The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  jury,  under  the  direction  of  the  county  court, 
having  returned  a  special  verdict,  and  the  court  having  rendered  a 
judgment  thereon  for  the  plaintiffs,  the  question  is  now  presented, 
are  the  facts  found  by  the  jury  sufficient  to  sustain  the  judgment? 

The  plaintiffs'  right  to  recover  must  depend  upon  the  question, 
whether  they  had  acquired  a  valid  lien  upon  the  goods  in  question, 
as  against  subsequent  attaching  creditors  of  B.  &  H.  Boynton.  For 
the  case  shows,  and  the  same  seems  to  be  conceded,  that  the  gen- 
eral property  in  the  goods  remained  in  the  consignors,  and  that  the 
only  interest,  the  plaintiffs  had  in  them,  was  that  of  a  lien  to  secure 
them  for  advances  made  to  the  consignors,  coupled  with  the  right  to 
sell  the  goods,  pursuant  to  their  agreement  with  B.  &  H.  Boynton. 
To  constitute  such  lien,  it  seems  to  be  established  by  the  current  of 
authorities,  that  the  consignors  must  have  obtained  either  the  actual, 
or  at  least  the  constructive,  possession  of  the  goods,  at  the  time  they 
were  taken  upon  the  defendants'  attachment.  Such  is  the  doctrine 
of  Bruce  v.  Wait,  3  M.  &  W.  14.  Kinlock  v.  Craig,  3  T.  R. 
119.  Nichols  v.  dent,  3  Price  422.  The  Frances,  8  Cranch  418. 
Indeed,  we  are  not  aware  of  any  adjudged  cases,  which  are  in  con- 
flict with  this  proposition. 

There  is  a  class  of  cases,  in  which,  upon  goods  being  shipped  and 
a  bill  of  lading  taken,  it  has  been  held,  that  the  title  to  the  goods 
passes  by  the  transfer  of  the  bill  of  lading,  and  the  possesssion  of  it 
by  the  consignee  gives  him  a  constructive  possession  of  the  goods. 
Such  are  the  cases  of  Haille  v.  Smith,  1  B.  &  P.  563,  and  Ander- 
son v.  Clark,  9  E.  C.  L.  300.  But  in  this  case  no  bill  of  lading1  was 
taken  and  forwarded  to  the  plaintiffs.  Indeed,  it  does  not  appear, 
that  any  was  taken.  The  goods  were  deposited  in  the  store-house 
of  the  defendants  by  B.  &  H.  Boynton,  directed  to  the  plaintiffs,  at 
New  York,  in  the  same  manner  they  had  been  accustomed  to  direct 
goods  to  the  plaintiffs.  The  goods  in  question  were  entered  in  the 
shipping  list  "B.  &  H.  Boynton  to  Elliott  &  Boynton;"  and  this 
was  forwarded  to  New  York  by  the  captain  of  the  boat,  not,  how- 
ever, to  the  plaintiffs,  but  to  the  agent  of  the  defendants,  and  retained 
by  him  to  guide  him  in  the  delivery  of  the  freight  This  cannot  be 
regarded  as  equivalent  to  a  bill  of  lading ;  and  if  it  were,  there  was 
no  transfer  or  delivery  of  it  to  the  plaintiffs,  nor  was  it  contemplated, 
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that  it  would  be  delivered  to  them.  Nor  does  the  fact,  that  B.  & 
H.  Boynton  had  previously  advised  the  plaintiffs,  by  letter,  of  their 
intended  consignment,  accompanied  by  an  invoice  of  the  goods,  and 
followed  by  a  subsequent  delivery  of  the  cloth  to  the  defendants, 
amount  to  such  a  constructive  delivery  to  the  plaintiffs,  as  gave  them 
a  lien  upon  the  goods.     Nichols  v.  Clent,  3  Price  422. 

It  would  seem,  from  the  facts  in  the  case,  that  the  goods  in  ques- 
tion must  have  been  shipped  at  the  risk  of  the  consignors,  B.  &  H. 
Boynton,  and  consequently  the  delivery  of  the  goods  to  the  defend- 
ants was  a  delivery  to  them  as  agents  of  the  shippers,  and  not  of  the 
consignees,  ty  was  therefore  competent  to  the  consignors,  at  any 
time  before  actual  delivery  to  the  consignees,  to  countermand  the 
goods  and  thereby  prevent  their  lien  from  attaching.  The  Frances, 
ut  supra. 

It  is  urged,  on  behalf  of  the  plaintiffs,  that  their  lien  upon  the 
goods  attached,  upon  their  being  delivered  to  the  defendants  to  be 
forwarded  to  the  plaintiffs ;  and  several  cases  are  referred  to,  as  sus- 
taining the  proposition.  We  think,  however,  they  afford  it  no  sup- 
port They  are  clearly  distinguishable  from  the  case  at  bar.  In 
Rice  v.  Austin,  17  Mass.  197,  the  timber  was  shipped  on  account 
and  at  the  risk  of  the  consignee ;  the  bill  of  lading  was  forwarded 
to  the  consignee,  and  the  carrier  had  applied  to  him  and  taken  his 
directions,  where  to  deliver  the  timber,  before  it  was  attached  by  the 
defendant ;  and  this  was  held  to  be  a  sufficient  delivery  to  the  plain- 
tiff. It  falls  within  the  principle  of  Anderson  v.  Clark,  9  E.  C.  L. 
300,  and  The  Frances,  8  Cranch  418.  So  in  Coze  v.  Hamden, 
4  East  211,  the  goods  were  shipped  on  account  and  at  the  risk  of 
the  consignee,  and  a  6*7/  of  lading,  indorsed  by  the  consignor,  was 
transmitted  to  the  consignee ;  and  it  was  held,  that  the  goods  vested 
in  the  consignee  upon  the  shipment. 

In  Hammonds  v.  Barclay,  2  East  227,  a  principal  gave  notice  to 
his  factor  of  an  intended  consignment  of  a  ship  to  him  for  sale,  and 
in  consequence  drew  bills  on  him,  which  the  factor  accepted.  The 
principal  died,  and  his  executors  directed  the  captain  to  deliver  the 
ship  to  the  consignee,  according  to  his  former  directions,  which  he 
accordingly  did,  and  the  factor  sold  the  same ;  and  it  was  held,  that 
the  factor  had  a  lien,  not  only  for  the  acceptances  actually  paid,  but 
for  acceptances  not  then  due.    Here  the  consignee  had  possession 
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of  the  ship,  and  all  the  authorities  agree,  that  when  the  property 
conies  to  his  possession,  his  lien  attaches.  But  in  this  case,  the 
cloth  in  question  was  not  shipped  at  the  risk  of  the  plaintiffs,  nor 
had  they  any  bill  of  lading  of  it,  nor  were  the  plaintiffs  in  the  actual 
or  constructive  possession  of  the  goods.  It  is  therefore,  in  all  its 
important  features,  unlike  the  cases  above  cited  by  the  plaintiffs. 

In  Hart  v.  Saltby,  3  Camp.  528,  it  was  held,  that  where  a  pur- 
chaser ordered  goods,  the  delivery  of  them  to  a  carrier  is  sufficient 
to  bind  the  contract,  according  to  the  statute  of  frauds,  where  the 
purchaser  has  been  in  the  habit  of  receiving  goods  from  the  vendor 
by  the  same  mode  of  conveyance.  In  that  case,  tjie  goods,  after 
delivery  to  the  carrier,  were  clearly  at  the  risk  of  the  purchaser. 
The  vendor  had  parted  with  all  right  to  control  them,  and  the  car- 
rier became  the  agent  of  the  purchaser. 

In  Holbrook  v.  Wight,  24  Wend.  169,  it  was  held  by  the  court, 
that  a  factor,  who  has  made  advances  upon  goods  consigned  to  him 
for  sale,  and  which  have  been  delivered  to  a  third  person  to  forward, 
has  a  lien  upon  the  goods  and  may  maintain  an  action  against  the 
bailee  for  non-delivery.  This  case  would  seem  to  be  somewhat 
analogous  to  the  case  at  bar ;  but  still  we  think  it  falls  short  of  sus- 
taining the  judgment  below.  It  is  worthy  of  remark,  that  in  Hol- 
brook v.  Wight,  the  question,  for  whom  the  bailee  held  the  goods, 
was  deemed  one  of  fact  for  the  jury,  who  found,  that  he  held  them 
for  the  consignees.  It  was  the  turning  point  in  the  case.  So  in 
the  present  case,  the  important  inquiry,  and  one  which  we  think  is 
decisive  of  the  case,  is,  for  whom  did  the  defendants  hold  the  goods 
in  question, — for  the  consignees,  or  for  the  consignors  and  subject 
to  their  control  ? 

We  discover  no  facts  in  the  case  to  justify  the  conclusion,  that 
the  consignors  had  parted  with  the  right  to  control  the  cloth,  and 
that  the  defendants  held  them  for  the  plaintiffs  and  subject  to  their 
control.  And  in  the  absence  of  proof  to  that  effect,  it  seems  to  us, 
that  the  judgment  of  the  county  court  cannot  be  sustained. 

Judgment  of  the  county  court  reversed  and  case  remanded. 
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Hannah  Townsend  «.  John  Downer. 
Devise*     Uncertainty  of  description.     Construction. 

A  devise  is  never  declared  void  for  uncertainty,  upon  the  mere  groand  that  the 
description  of  the  subject  matter  of  the  devise  is  indefinite; — but  only  when, 
aAer  resort  to  oral  proof,  it  still  remains  mere  matter  of  conjecture,  what  was 
intended  by  the  instrument. 

Ejectment  for  land  in  that  part  of  Williston,  which  was  formerly 
a  part  of  Burlington.  Plea,  the  general  issue,  and  trial  by  the  court, 
March  Term,  1850, — Bennett,  J.,  presiding. 

The  plaintiff  gave  in  evidence  the  charter  of  the  town  of  Burling- 
ton, granted  in  1763,  in  which  Thomas  Youngs  was  named  as  one 
of  the  grantees,  and  a  copy  of  the  division  of  land  in  Burlington,  by 
which  it  appeared,  that  the  land  in  dispute  was  set  to  the  right  of 
Thomas  Youngs  in  the  eighth  division ;  and  the  division  was  con- 
ceded to  have  been  a  valid  practical  division.  The  plaintiff  also 
gave  in  evidence  the  will  of  Thomas  Youngs,  of  the  township  of  Oys- 
terbay,  (upon  Long  Island,)  in  the  State  of  New  York,  dated  Sep- 
tember 10,  1792,  duly  proved  in  New  York,  and  also  in  this  state; 
which  contained  a  devise  in  these  words : — "  I  give  unto  Hannah 
Townsend,  wife  of  Joseph  Townsend,  a  certain  right  of  land,  which 
I  purchased,  lying  on  the  main,  supposed  to  be  in  the  state  of  Ver- 
mont" It  appeared,  that  the  plaintiff  was  the  daughter  of  Thomas 
Youngs,  and  was  the  same  person  designated  in  the  will  as  the  wife 
of  Joseph  Townsend.  The  plaintiff  also  gave  in  evidence  several 
depositions,  having  reference  to  the  identity  of  the  testator  and  of 
the  subject  matter  of  the  devise. 

The  court  held,  pro  forma,  that  though  it  be  true,  that  Thomas 
Youngs,  mentioned  in  the  charter,  be  the  same  Thomas  Youngs, 
under  whose  will  the  plaintiff  claims  title,  yet  that  the  plaintiff  had 
not  proved  a  legal  title  to  the  land,  the  devise  being  void  for  uncer- 
tainty,— and  rendered  judgment  for  the  defendant  Exceptions  by 
plaintiff. 


for  plaintiff. 


The  devise  is  not  void  for  uncertainty.    Whatever  difficulty  may 
attend  the  location  of  the  subject  of  it,  if  we  can  imagine  testimony, 
xziii.        29 
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which  will  show  what  land  is  called  for,  it  is  not  absolutely  void. 
Blake  v.  Doherty,  5  Wheat.  359.  A  devise  is  never  construed  ab- 
solutely void  for  uncertainty,  but  from  necessity ;  for  if  there  be  a 
possibility  to  reduce  it  to  a  certainty,  it  is  good.  Pow.  on  Dev.  370. 
Den  v.  McMurtrie,  3  Green  276.  3  Pet.  R.  118.  The  only  cases, 
where  wills  are  declared  void  for  uncertainty,  are  those  of  pa- 
tent ambiguity.  Roberts  on  Frauds  15.  Brewster  v.  McCall,  15 
Conn.  274.  The  identity  of  the  subject  matter  of  a  devise  is  matter 
tit  pais,  and  rests  in  parol.  Hodges  v.  Strong,  10  Vt  247.  Wig- 
ram  on  Wills  51.  Cannot  the  court  imagine  testimony,  which  will 
show,  that  the  right,  which  the  testator  purchased,  lying  on  the 
main,  supposed  to  be  in  Vermont,  was  one  of  the  charter  rights  of 
Burlington  ?  If  they  can,  this  devise  is  not  void  for  uncertainty. 
Blake  v.  Doherty,  5  Wheat.  359.  Brewster  v.  McCall,  15  Conn. 
274.  McCorry  v.  King,  3  Humph.  267.  McChesney  v.  Wain- 
wrtght,  5  Ham.  452.  15  Ohio  424.  Sanford  v.  Raikes,  1  Mer. 
644.  Hodges  v.  Horsfall,  1  Russ.  &  Mylne  116.  Allen  v.  Bates, 
6  Pick.  460. 

D.  A.  Smalley  for  defendant. 

The  devise  does  not  purport  to  give  any  land  in  Burlington,  or 
even  in  Vermont.  Under  this  description  the  plaintiff  might  as  well 
claim  a  tract  of  land  in  Virginia,  or  Canada,  as  the  one  in  question. 
It  is  void  for  uncertainty.  1  Jarm.  on  Wills  316,  321.  Richard- 
son v.  Watson,  24  E.  C.  L.  164.  Miller  v.  Trovers,  21  lb.  288. 
The  parol  evidence,  offered  to  locate,  explain  and  give  effect  to  the  de- 
vise, was  properly  disregarded.  It  consists  of  the  mere  declarations 
of  the  testator,  either  in  relation  to  his  claim  of  title,  when  not  in  pos- 
session, or  of  his  intention  in  relation  to  the  devise  to  the  plaintiff,  and 
not  at  the  time  of  making  the  will.  Neither  are  admissible.  Whit- 
aker  v.  Tatham,  20  E.  C.  L.  266.  Doe  v.  Ozenden,  3  Taunt 
147.  I  Jarm.  on  Wills  358.  Barrett  v.  Wright,  13  Pick.  45. 
Mann  v.  Ez'rs  of  Mann,  1  Johns.  Ch.  R.  231,  Thomas  v.  Thomas, 
6  Tenn.  671 .  Farrar  v.  Ayers,  5  Pick,  404.  Weston  et  al  v.  Fos- 
ter et  al,  7  Met.  297. 

The  opinion  of  the  court  was  delivered  by 
REnmu>,  J.    This  case  does  not  seem  to  have  been  decided,  in 
tfrt  court  below,  upon  the  question  of  the  sufficiency  of  the  proof  of 
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the  identity  of  the  grantee,  Thomas  Youngs,  in  the  charter  of  Bur- 
lington, and  Thomas  Youngs,  the  testator.  The  court  seem  to  have 
ruled  that  point  in  favor  of  the  plaintiff;  and  upon  the  state  of  the 
evidence  we  really  do  not  see,  how  they  could  have  held  otherwise. 
Ordinarily,  in  tracing  title  to  land,  the  mere  identity  of  the  names  is 
sufficient  to  cast  the  burden  of  proof  upon  the  opposite  party.  But 
here  the  identity  is  very  considerably  confirmed  by  the  other  evi- 
dence in  the  case,  aside  from  the  mere  declaration  of  the  testator, 
which  probably  is  not  competent  evidence.  But  any  declaration, 
connected  with  any  act  of  ownership,  would  no  doubt  be  admissible ; 
and  it  is  by  no  means  certain,  that  the  mere  declaration,  as  evincing 
a  claim  of  title,  is  not  competent  evidence.  It  is  not  important  to 
decide  this  point 

The  court,  assuming  the  identity  of  the  person  of  the  grantee 
and  the  testator,  declare  the  devise  void  for  uncertainty.  But  this, 
we  think,  is  never  done,  upon  the  mere  ground  of  the  indefiniteness 
of  the  description  of  the  subject  matter  of  the  devise.  And  the 
same  is  true  of  a  grant.  That  is  held  certain,  which  is  capable  of 
being  rendered  certain,  according  to  the  maxim,  id  cerium  est  Afc.  A 
devise,  or  grant,  is  only  declared  void  for  uncertainty,  when,  after  the 
resort  to  oral  proof,  it  still  remains  mere  matter  of  conjecture,  what 
was  intended  by  the  instrument  Such  cases  more  generally  occur, 
where  there  are  two  or  more  subject  matters,  to  which  the  words 
apply  with  equal  propriety,  or  perfectly,  perhaps.  That  is  a  case 
of  equivocation,  as  it  is  called.  Other  cases  may  occur,  where  the 
words  apply  but  imperfectly  to  any  subject,  so  as  to  leave  it  alto* 
gether  uncertain  what  was  intended. 

But  the  present  is  not  shown  to  be  such  a  case.  After  it  is 
shown,  that  the  testator  did  have  one  right  of  land  in  Vermont,  it 
will  not  be  presumed  that  he  had  others,  or  that  he  might  have  had 
others,  so  as  to  require  any  such  presumption  to  be  rebutted  by 
proof,  until  that  be  shown.  This  finding  effectually  casts  the  bur- 
den upon  the  defendants ;  and  until  the  oral  evidence,  in  regard  to 
the  subject  matter  of  the  devise,  is  received,  and  the  case  fully  made 
up,  it  would  be  premature  to  go  into  any  nice  discussion  of  the 
grounds,  upon  which  devises  ought  to  be  held  void  for  uncertainty 
as  to  their  subject  matter. 

Judgment  reversed  and  case  remanded. 
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Nathan  B.  Haswbll  v.  Vermont  Central  Rail  Road 
Company. 

Rail  Road.     Deposite  of  land  damages.      Order  of  chancellor. 

Appeal 

The  Vt.  Central  Rail  Road  Co.  took  land  in  Burlington,  under  their  charter,  to 
which  there  were  conflicting  elaims,  and,  upon  petition  to  the  chancellor,  under 
the  provisions  of  the  atatoteof  1846,  [Comp.  St.  196,]  were  ordered  to  deposit* 
in  the  Farmers*  and  Mechanics'  Bank  the  amount  of  the  land  damages,  aa  ap? 
praised  by  the  commissioners,  subject  to  the  future  order  of  the  chancellor; 
and,  upon  petition  subsequently  preferred  by  one  who  claimed  to  be  entitled  to 
the  money  so  deposited,  the  chancellor,  upon  notice  given  to  the  company,  no 
adverse  claimants  of  the  fund  appearing,  ordered  the  money  so  deposited  to  be 
paid  to  the  petitioner.  And  it  was  held,  that  the  statute  contemplated,  that 
the  proceedioge  before  the  chancellor,  in  reference  to  the  deposite  of  the  money, 
should  be  summary  and  final;  and  that,  upon  the  petition  being  preferred  by 
the  claimant,  the  company  had  no  interest  in  the  question,  and  could  not  ap- 
peal from  the  order  of  the  chancellor. 

Petition  to  the  chancellor  of  the  third  judicial  circuit,  Betting 
forth,  that  the  Vermont  Central  Rail  Road  Company  had  taken  cer- 
tain land  in  Burlington,  under  the  provisions  of  their  charter,  to 
which  there  were  conflicting  claims,  and  caused  the  damages  to  be 
duly  appraised  by  the  commissioners,  and  had  been  ordered  by  the 
chancellor,  upon  petition  preferred  by  them  pursuant  to  the  provis- 
ions of  the  statute  of  November  3,  1846,  to  deposite  the  amount  of 
the  award  in  the  Farmers'  and  Mechanics'  Bank  at  Burlington,  sub- 
ject to  the  future  order  of  the  chancellor,  and  had  deposited  the 
money  accordingly,  and  that  the  petitioner  was  rightfully  entitled  to 
the  money  so  deposited,  and  praying,  that  an  order  be  made  for  the 
payment  of  the  money  to  him.  Notice  of  the  petition  having  been 
given  to  the  company  to  appear  before  the  chancellor  at  the  office  of 
Smalley  &  Phelps,  in  Burlington,  on  the  sixteenth  day  of  July,  1860, 
and  show  cause  why  the  prayer  of  the  petition  should  not  be  granted, 
the  company  appeared,  and  a  hearing  was  had,  and,  no  adverse 
claimant  to  the  fund  appearing,  the  chancellor  decided,  that  the  pe- 
titioner was  legally  and  equitably  entitled  to  a  certain  portion  of  the 
fund,  and  ordered  that  part  to  be  paid  to  him  accordingly.  From 
this  order  the  corporation  appealed. 
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Io  tbe  supreme  court  the  petitioner  moved  to  dismiss  the  appeal, 
for  the  reason  that  no  appeal  could  be  taken  from  such  order  of  the 
chancellor. 

D.  A,  Smalky  for  petitioner. 

/.  Match  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Rbdfield,  J.  The  question  now  to  be  determined  is,  whether 
this  case  can  be  entertained  in  this  court,  upon  the  present  appeal. 
This  includes  the  inquiry, — 

1.  Whether,  under  the  statute  conferring  this  power  upon  the 
chancellor  any  appeal  can  be  had  in  any  case.  It  seems  to  us,  that 
the  purpose  of  the  statute  was  to  give  railroad  companies  a  certain 
and  expeditious  mode  of  relieving  themselves  from  any  further  re* 
sponsibility  in  the  matter  by  depositing  the  money,  according  to  the 
order  of  the  chancellor ;  and  that,  so  far  as  the  mere  order  of  de- 
posit of  the  money  was  concerned,  it  was  intended  to  be  summary 
and  final.  The  object  of  the  application  and  of  allowing  the  deposit 
is  to  give  the  companies  a  more  expeditious  mode  of  acquiring  title 
to  the  land.  And  the  form  of  the  proceeding,  being  by  petition,  in* 
dicates,  that  it  was  not  expected  to  be  by  bill  and  answer  in  the 
common  course  of  proceeding  in  the  court  of  chancery.  And  the 
practice  in  this  case,  and  in  other  cases  under  the  statute,  so  far  as 
we  know,  has  been  in  accordance  with  this  view. 

2.  It  seems  to  us,  that  the  manner  of  this  proceeding  is  such,  that 
it  must  be  regarded  as  a  matter  within  the  summary  jurisdiction  or 
discretion  of  the  chancellor,  if  it  be  in  conformity  with  the  statute. 
The  general  laws  of  the  state  only  allow  an  appeal  from  the  chan- 
cellor upon  a  final  decree,  and  such  decree  is  required  to  be  matlfc 
at  a  regular  term  of  the  court,  or  an  adjournment  from  such  term. 
This  proceeding  is  clearly  not  of  this  character.  If  it  is  the  pro- 
ceeding contemplated  by  the  statute,  it  does  not  seem  to  us,  it  could 
have  been  intended  to  be  subject  to  appeal ;  and  if  it  be  not  such  a 
proceeding  as  the  statute  contemplates,  it  will  conclude  the  rights  of 
do  one  and  for  that  reason  should  be  dismissed.  Ifthe  statute  con- 
templated a  proceeding  by  bill  and  answer,  then  here  has  been  no 
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such  proceeding  and  no  such  decree,  as  the  statute  requires,  and  it 
is  therefore  a  mere  nullity  and  should  be  dismissed  for  that  reason. 
In  either  of  these  views,  it  seems  difficult  to  hold,  that  it  comes 
within  the  appropriate  sphere  of  our  duties,  to  hear  and  determine 
this  matter,  as  to  the  rights  of  the  respective  claimants  to  this  fund. 
In  the  particular  claim,  which  was  under  consideration  before  the 
chancellor,  there  is  nothing  to  show,  that  there  is  any  adverse  claim. 
From  all  that  does  appear,  it  would  seem  probable,  there  is  no  such 
claim. 

As  a  general  thing,  where  a  fund  is  to  be  distributed  according 
to  the  order  of  a  specified  person,  the  order  of  such  person  is  con- 
sidered sufficient  warrant  for  the  depositary  to  act  upon.  In  regard 
to  this  class  of  cases,  it  is  not  important  here  to  inquire,  how  far  a 
regular  chancery  proceeding  by  bill  and  answer  would  be  regarded 
as  appropriate.  That  is  the  least,  which  would  induce  the  court  to 
entertain  an  appeal  in  the  matter.  But  it  may  not  be  improper  to 
say,  that  it  does  seem  to  us  desirable,  where  any  such  matter  is  fi- 
nally to  be  determined,  and  where  there  may  be  adversary  claims, 
either  to  give  some  kind  of  general  notice,  by  publication,  or  to  take 
security  by  way  of  bond,  that  the  money  shall  be  refunded,  in  case 
other  persons  should  show,  in  the  opinion  of  the  chancellor,  superior 
claims. 

3.  Finally,  it  seems  to  us,  that  the  defendants,  although  cited  in 
by  the  claimant,  were  not  bound  to  appear,  and  that,  having  no  in- 
terest in  the  matter,  they  could  not  properly  bring  the  case  here  by 
appeal.  The  case  is  dismissed  from  the  docket 
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Hakes,  Battershall  &  Weed  v.  Ctrus  Hotchkiss. 
Contract.     Delivery.     Agreement  to  forbear  suit.    Parol  evidence. 

The  attorney  for  the  plaintiffs  having  in  his  bands,  for  collection,  a  demand  in  fa- 
vor of  the  plaintiffs  against  a  third  person,  and  being  abont  to  take  measures  to 
enforce  collection,  the  defendant  signed  and  delivered  to  the  attorney  an  agree- 
ment in  writing,  by  which  be  promised  to  pay,  within  a  time  specified,  the 
original  demand,  in  consideration  of  forbearance  to  sne  it;  and  the  plaintiffs  did 
forbear  to  sue  the  original  demand,  and,  upon  the  trial  of  a  suit  brought  to  en- 
force the  defendant's  promise,  prodnced  the  agreement  signed  by  the  defendant 
And  it  was  held,  that  there  was  a  sufficient  delivery  of  the  defendant's  agree- 
ment, to  render  it  operative  against  him. 
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And  it  was  also  held,  that  it  was  no  objection  to  the  validity  of  the  defendant's 
agreement,  that  there  was  no  particular  time  specified  in  it  for  the  forbear- 
ance. 

And  it  was  also  held,  that  the  effect  of  the  written  instrument  signed  by  the  de- 
fendant coold  not  be  controlled,  or  varied,  by  parol  evidence,  that  he  received 
from  the  original  debtor  collateral  security  for  assuming  the  obligation,  and  that 
he  at  first  declined  to  sign  the  agreement,  declaring  that  be  did  not  intend  to 
assome  any  obligation,  beyond  the  amount  which  he  should  realize  from  the 
securities  which  he  received,  and  that  he  was  assured  by  the  attorney,  that  he 
should  only  be  held  to  that  extent,  and  that  be  thereupon  signed  the  agreement. 

Assumpsit  upon  an  agreement  in  writing  by  the  defendant  to  pay 
a  demand  of  the  plaintiffs  against  Swan  &  Bates  and  Levi  Robinson, 
in  consideration  of  forbearance.  Plea,  the  general  issue,  and  trial 
by  jury,  September  Term,  1850, — Royce,  Ch.  J.,  presiding. 

On  trial  the  plaintiffs  gave  in  evidence  the  agreement  declared 
upon,  which  was  signed  by  the  defendant,  and  was  dated  March  11, 
1846,  and  was  in  these  words  : — 

"  Messrs.  J.  &  J.  G.  Smith,  Gent. :  In  consideration  that  you 
"  will  not  sue  the  account  of  Henry  JE.  Weed,  of  Troy,  against 
"  Swan  &  Bates,  and  also  that  you  will  not  enforce  the  collection  of 
"  the  note  payable  to  Hakes,  Battershall  &  Weed  against  Swan  & 
"  Bates  and  Levi  Robinson,  which  said  demands  are  in  your  hands 
41  for  collection,  I  will  see  that  the  amount  of  the  account  of  said 
"  Weed  and  the  note  against  Swan  &  Bates  and  Levi  Robinson 
"  shall  be  paid,— one  half  of  the  whole  amount  to  be  paid  on  or  be- 
"  fore  the  first  of  September  next,  and  the  other  half  on  or  before 
"  the  fifteenth  day  of  November  next." 

The  plaintiffs  also  offered  in  evidence  their  note  against  Swan  & 
Bates  and  Levi  Robinson.  To  this  it  was  objected,  that  the  defend* 
ant's  agreement  did  not  sufficiently  describe  the  note ;  but,  it  ap- 
pearing that  the  Messrs.  Smith  held  no  other  note  against  Swan  & 
Bates  and  Robinson,  the  objection  was  overruled.  It  was  farther 
objected,  that  the  writing  signed  by  the  defendant  did  not  stipulate 
for  any  certain  time  of  forbearance,  and  that  the  defendant's  promise 
was  therefore  without  consideration ;  bat,  it  not  appearing,  that  the 
plaintiffs  had  ever  pursued  their  demand  against  Swan  &  Bates  and 
Robinson,  after  the  defendant  executed  the  writing,  this  objection 
was  overruled. 

The  defendant  called  J.  G.  Smith  as  a  witness, — whose  testimony 
tended  to  show,  that  the  firm  of  J.  &  J.  G*  Smith,  of  which  firm  he 
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was  a  member,  held  the  note  above  mentioned,  as  attorneys  for  the 
plaintiffs,  for  collection,  when  Swan  and  Bates  failed  in  business  at 
Georgia ;  that  the  witness  went  to  Georgia  to  obtain  security  for  the 
debt,  if  possible,  and  threatened  to  attach  goods  in  the  store ;  that 
Swan  &  Bates  delivered  to  the  defendants  certain  property  and  de- 
mands, to  secure  hkn  for  becoming  holden  for  the  note ;  that  the 
witness  then  drew  the  writing  declared  upon,  and  showed  it  to  the 
defendant, — who  objected,  that  the  writing,  by  its  terms,  would  ren- 
der him  liable  for  the  amount  of  the  debts  mentioned  in  it,  whereas 
he  was  only  willing  to  be  holden  for  what  he  could  realize  from  the 
property  and  demands  so  placed  in  his  hands,  and  the  witness  there- 
upon told  him,  that  he  should  not  be  holden  to  any  greater  extent 
upon  the  writing ;  and  that  the  witness  regarded  the  transaction  as 
being  so  far  confidential  between  the  defendant  and  himself,  that  he 
declined  to  prosecute  the  instrument,  and  thereupon  the  plaintiff 
placed  it  in  the  hands  of  other  counsel  and  directed  the  present  suit 
to  be  brought.  It  appeared,  that  if  the  writing  should  be  enforced 
according  to  its  terms,  the  defendant  would  be  held  liable  for  an 
amount  considerably  more  than  he  had  realized  from  the  securities 
placed  in  his  hands. 

The  court  decided,  that  this  evidence  did  not  tend  to  show,  but 
that  the  writing  was  to  have  an  effect  and  operation,  as  between  the 
plaintiffs  and  defendant,  and  that  the  nature  and  extent  of  its  opera- 
tion must  be  determined  from  the  writing  itself,  and  not  from  the 
testimony  of  the  witness.  The  jury  were  accordingly  directed  to 
return  a  verdict  for  the  plaintiffs,  for  the  amount  of  the  note  against 
Swan  &  Bates  and  Robinson.     Exceptions  by  defendant. 

H.  JR.  Beardsley  and  Stevens  Sf  Edson  for  defendant. 

It  is  inferable  from  the  facts  stated,  that  the  writing  was  never 
fully  delivered, — that  it  was  merely  handed  to  J.  G.  Smith,  to  hold, 
not  as  a  binding  instrument,  to  be  enforced  against  the  defendant, 
but  merely  to  be  kept  by  him  and  thereby  made  the  means,  through 
the  defendant's  agency,  of  obtaining  some  pay  for  the  plaintiffs  from 
Swan  &  Bates.  If  the  writing  were  delivered  for  a  special  purpose, 
and  the  party  undertake  to  use  it  for  a  different  purpose,  it  is  a 
fraud  upon  the  defendant,  which  even  a  court  of  law  will  not  per- 
mit. The  obligee  in  an  instrument  may  covenant,  at  the  time 
xxiii.        30 
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of  its  delivery,  not  to  sue  it,  and  this  covenant  may  be  pleaded  in 
bar  of  a  suit  If  so,  the  defendant,  in  this  case,  can  claim  the  ben- 
efit of  the  plaintiffs'  agreement,  to  the  extent  that  it  was  made,  and 
defeat  a  recovery  of  any  thing  beyond  what  the  defendant  received. 

A.  O.  Aldis  and  L.  B.  and  G.  G.  Hunt  for  plaintiffs. 

1.  The  description  of  the  note,  in  the  writing  declared  upon,  is 
sufficient.    3  Cow.  &  H.  Notes  to  Phil.  Ev.  1058. 

2.  Forbearance  is  a  good  consideration,  though  no  certain  time 
of  forbearance  be  agreed  upon.  Chit,  on  Cont.  35,  37.  Story  on 
Cont.  76.  Cro.  Jac.  684.  Cro.  Car.  241.  Cro.  Eliz.  387.  2  Saund. 
PL  &,  Ev.  137.  1  lb.  211.  3  Burr.  1663.  Elting  v.  Vanderlyn, 
4  Johns.  237.  King  v.  Upton,  4  Greenl.  387.  Lonsdale  v.  Brown, 
4  Wash.  C.  C.  148.  Sidwell  v.  Evans,  1  Penn.  387.  5  Rawle 
69.  Watson  v.  Randall,  20  Wend.  201.  Rix  v.  Adorns,  9  Vt. 
233.  If  the  new  surety,  or  promissor,  agree  to  pay  the  debt  by  a 
specified  time,  the  agreement  to  forbear  should  be  construed  to  ex- 
tend to  the  same  length  of  time.  If  there  be  nothing  in  the  agree- 
ment of  the  new  surety  to  indicate  the  intent  as  to  the  time  of  for- 
bearance, then  it  should  be  construed  to  mean  a  reasonable  time. 

3.  But  in  this  case  the  language  of  the  agreement  is  not  "  to  for- 
bear" but  it  is  "  will  not  sue"  "  will  not  enforce  the  collection  of 
the  note.1'  It  is  equivalent  to  perpetual  forbearance.  19  Johns.  129. 
6  Wend.  471. 

4.  The  instrument,  being  a  valid  written  memorandum  of  the  con- 
tract, cannot  be  varied  or  contradicted  by  parol  evidence. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  It  is  urged,  that  there  was  no  sufficient  delivery  of 
the  writing,  upon  which  the  suit  is  founded,  to  render  it  operative 
against  the  defendant.  We  are  unable  to  discover  the  grounds,  up- 
on which  this  objection  is  based.  The  writing  being  executed  by 
the  defendant,  and  for  the  benefit  of  the  plaintiffs,  and  being  in  their 
possession,  is  prima  facie  evidence,  that  the  same  was  duly  delivered. 
And  the  testimony  of  Mr.  Smith  has  no  tendency  to  rebut  the  pre- 
sumption. As  the  attorney  of  the  plaintiffs,  he  went  to  Georgia,  to 
secure  their  demand  against  Swan,  Bates  and  Robinson,  and  for 
that  purpose  received  the  writing  in  question.    The  delivery  of  it  to 
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Smith  was  a  delivery  to  the  plaintiffs.  That  the  plaintiffs  regarded 
it  as  an  available  paper  is  evident  from  the  fact,  that  no  farther 
measures  were  then  taken,  to  enforce  the  payment  of  their  demand 
against  Swan,  Bates  and  Robinson.  The  plaintiffs,  relying  upon 
the  defendant's  security,  abstained  from  prosecuting  their  demand 
against  Swan,  Bates  and  Robinson.  There  is  nothing  in  the  case, 
to  sustain  the  objection,  that  the  instrument  was  not  properly  deliv- 
ered. 

It  is  farther  said,  that,  inasmuch  as  there  is  no  particular  time 
stipulated  for  the  forbearance,  the  instrument  is  void  for  want  of 
consideration.  This  objection  is  untenable.  "  If  no  agreement  be 
made  as  to  the  length  of  time,  during  which  the  promissee  will  forbear, 
the  law  will  presume,  that  he  undertakes  to  forbear  for  a  reasonable 
time ;  and  this  is  sufficiently  certain  and  is  a  good  consideration." 
Story  on  Agency  76.  So  an  agreement  to  forbear,  generally,  to  sue, 
is  considered  as  a  perpetual  forbearance,  and  is  therefore  a  good 
consideration.     Story  on  Agency  76. 

Nor  can  the  legal  effect  of  the  instrument  be  controlled  by  the 
declarations  of  the  defendant,  made  at  the  time  he  executed  it,  or  by 
the  promise  of  Mr.  Smith.  For  it  is  well  settled  by  an  uniform  and 
unbroken  current  of  authorities,  that  parol  evidence  is  inadmissible 
for  such  purpose.  The  legal  effect  of  the  defendant's  promise  and 
the  extent  of  its  operation  must  be  determined  by  the  instrument 
itself,  and  cannot  be  enlarged,  abridged,  varied,  or  contradicted  by 
parol.  There  is  no  evidence,  that  the  writing  was  procured  by 
fraud,  nor  is  it  claimed.  The  court  were  therefore  right  in  decid- 
ing, that  the  contract  could  not  be  controlled  by  the  testimony  of 
Mr.  Smith,  and  in  directing  a  verdict  for  the  plaintiffs. 

The  judgment  of  the  county  court  is  affirmed. 
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Elisha  W.  Davis  v.  Charles  Campbell. 

Reference.    Evidence  before  referees.   Issue.   Injury  by  dog.   Fence 
against  highway. 

A  referee,  upon  the  trial  of  a  cafe  referred  under  a  rale  from  the  probate  court, 
is  not  confined  to  the  same  issue  and  the  same  state  of  eveidence,  which  would 
have  been  required  in  the  county  coort ; — tinder  the  practice  in  this  state  it  is 
understood,  that  the  case  is  referred,  to  be  tried  upon  its  merits,  without  regard 
to  the  particular  issne  joined  upon  the  record. 

And  this  principle  is  not  affected  by  an  agreement,  incorporated  into  the  rule  of 
reference,  that  the  "referee  shall  be  governed  by  the  rales  of  law."  Such 
agreement  is  to  be  referred  to  the  merits  of  the  case,  and  not  to  the  form  of  the 
issue  joined. 

In  an  action  of  trespass,  referred  under  a  rule  from  the  county  court,  it  was  stated 
in  the  rule  of  reference,  that  the  "  referee  wa«  to  be  governed  by  the  rules  of 
law,"  and  that  * *  by  the  rules  of  court  all  special  pleas  are  to  be  filed  within  nine- 
ty days  of  the  first  term  of  court,  or  defendant  must  be  confined  to  the  general 
issne,  without  notice  of  special  matter  to  be  given  in  evidence,"  and  that  there 
had  been  u  no  plea  filed  in  this  cause;"  and  it  was  held,  that  the  referee  might 
receive  and  consider  evidence  of  matter  in  jollification  of  the  act  of  the  defend- 
ant, complained  of  as  a  trespass. 

When  cattle  break  from  the  highway  into  an  inclosure,  and  are  there  doing  dam- 
age, and  the  owner  of  the  land  drives  them  but  by  means  of  a  dog,  using  all 
ordinary  care,  he  is  not  responsible  for  injury  thereby  occasioned  to  the  cattle. 

It  is  not  indispensable  to  the  right  of  a  land  owner  to  impound  cattle,  which  are 
doing  damage  in  his  inclosure,  that  the  fence  adjoining  the  highway,  over  which 
the  cattle  entered,  should  have  been  legally  sufficient  for  a  fence  between  in- 
closure* not  upon  the  highway. 

Trespass  for  injury  to  the  plaintiff's  cow  by  means  of  a  dog. 
The  case  was  referred,  under  a  rule  from  the  county  court ;  and  it 
was  stated  in  the  rule  of  reference,  that  the  referee  was  to  be  gov- 
erned by  the  rules  of  law, — that  by  the  rules  of  court  all  special 
pleas  were  to  be  filed  within  ninety  days,  or  the  defendant  must  be 
confined  to  the  general  issue,  without  notice  of  special  matters  to  be 
given  in  evidence, — and  that  there  had  been  no  plea  filed  in  the 
cause.    The  referee  reported  substantially  as  follows. 
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The  plaintiff,  at  the  time  of  the  injury  complained  of,  was  the 
owner  of  a  cow,  which,  with  other  cattle  of  the  plaintiff,  ran  at  large 
in  the  highway,  and  entered  from  the  highway  into  the  defendant's 
inclosure,  adjoining  the  highway,  and  were  there  doing  damage ; 
and  the  defendant  caused  the  cow  to  be  driven  from  thence  by  means 
of  a  dog.  The  cow  was  pursued  by  the  dog  eight  or  ten  rods  into 
the  highway,  and  was  greatly  injured  by  being  bitten  by  the  dog. 
The  dog  was  of  a  medium  size,  and  was  not  of  ferocious  disposition, 
and  was  such  a  dog,  as  a  prudent  farmer  might  and  would  use  in 
driving  his  own  cattle  from  his  inclosure ;  and  the  defendant  and 
his  servants,  in  driving  the  plaintiff's  cow  from  the  inclosure  by 
means  of  the  dog,  used  such  care  and  prudence,  as  any  man  of  or- 
dinary care  and  prudence  would  use  in  the  management  of  his  own 
property  under  like  circumstances.  It  did  not  distinctly  appear, 
whether  the  fence,  which  separated  the  defendant's  inclosure  from 
the  highway,  was  or  was  not  sufficient  and  legal  fence.  The  plain- 
tiff insisted  before  the  referee,  that  he  was  entitled  to  recover  all 
damages  sustained  by  him,  by  reason  of  the  cow  being  bitten  by  the 
dog,  and  that,  if  the  defendant  would  avail  himself  of  any  justifica- 
tion, or  excuse,  for  setting  the  dog  upon  the  cow,  by  reason  of  the 
cow  being  found  in  his  inclosure  doing  damage,  he  should  have 
pleaded  specially  in  bar,  in  due  time,  in  court,  and  that  he  could 
not  take  advantage,  before  the  referee,  of  any  such  justification,  or 
excuse,  under  the  general  issue.  It  did  not  appear,  that  any  plea 
had  ever  been  filed  in  court  The  referee  assessed  the  damage, 
sustained  by  the  plaintiff,  at  twelve  dollars,  and  submitted  to  the 
court  to  decide,  whether,  upon  the  facts  reported,  he  was  entitled  to 
recover  that  sum,  or  nominal  damages,  or  whether  the  defendant 
was  entitled  to  judgment  for  his  costs. 

The  county  court,  April  Term,  1850, — Royce,  Ch.  J.,  presiding, 
— rendered  judgment,  upon  the  report,  for  the  defendant.  Excep- 
tions by  plaintiff 

A.  O.  Aldis  for  plaintiff. 

1.  The  owner  of  a  dog,  not  accustomed  to  bite,  if  he  set  the  dog 
at  cattle,  is  responsible  for  any  actual  injury,  that  may  ensue,  al- 
though the  cattle  were  damage  feasant  in  his  field,  and  the  dog  were 
set  on  to  drive  them  from  the  field.    The  defendant  did  not  call  off 
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the  dog,  after  he  got  into  the  highway.  It  does  not  appear,  that  the 
defendant  had  a  legal  fence  around  his  Enclosure ;  if  not,  it  was  noi 
a  wrong  in  the  plaintiff,  for  his  cattle  to  he  in  the  field. 

2.  Matter  of  justification  must  be  pleaded,  or  it  cannot  be  given 
in  evidence.  Strang  v.  Hobbs,  20  Vt.  185.  The  rule  of  reference 
provided,  in  express  terms,  that  the  referee  should  be  governed  by 
the  rules  of  law.     White  v.  White,  21  Vt  254. 

H.  E.  Royce  for  defendant 

The  facts  reported  by  the  referee  constitute  a  full  defence  to  the 
action.  Millen  v.  Fandrye,  cited  in  4  Burr.  2094.  1  Gilb.  Ev.  514. 
Clark  v.  Adams  it  al.,  18  Vt.  425.  The  direction  given  to  the 
referee  in  the  rule  of  reference  could  neither  enlarge  or  limit  his 
general  powers ;  but  if  any  effect  is  to  be  given  to  this  direction,  it 
was  intended  to  apply  to  the  decision  upon  the  merits  of  the  case, 
and  not  to  any  question  that  might  arise  in  the  course  of  the  trial. 
The  referee  has  nothing  to  do  with  the  issue  joined  in  court  Lear- 
ned  v.  Bellows,  8  Vt.  75.     Eddy  v.  Sprague,  10  Vt  216. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  first  question  made  in  the  case  is  whether 
the  referee  was  confined,  in  the  trial  of  the  case,  to  the  same  issue 
and  to  the  same  state  of  evidence,  which  would  have  been  required 
in  the  county  court  We  think  not.  In  our  practice  it  is  under- 
stood, that  the  case  is  referred,  to  be  tried  upon  its  merits,  without 
regard  to  the  particular  issue  joined  upon  the  record.  The  English 
practice  is,  I  think,  in  some  respects,  otherwise.  The  arbitrator,  as 
he  is  there  called,  ordinarily  only  tries  the  issues  joined  upon  the 
record,  and  which  are  sent  down  for  trial,  upon  the  nisiprius  roll. 
But  the  practice  has  been  otherwise  in  this  state ;  Eddy  v.  Sprague, 
10  Vt.  216 ;  and  we  do  not  perceive  any  sufficient  reason  to  depart 
from  the  former  practice.  And  how  far  the  English  practice  is  dif- 
ferent, I  have  not  examined.  Their  practice  is  far  more  strict  in 
requiring  defences  to  be  specially  pleaded,  especially  under  the  late 
rules.  That  strictness  has  not  met  with  much  favor  in  this  country. 
The  march  of  events  is  in  a  contrary  direction. 

Nor  do  we  think,  that  the  agreement  in  this  case,  that  the 
"  referee  shall  be  governed  by  the  rules  of  law,"  could  fairly  be  con- 
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strued  to  apply  to  the  form  of  the  issue  joined  upon  the  record.    It 
doubtless  is  to  be  referred^  to  the  merits  of  the  case. 

In  regard  to  the  merits  of  the  case,  we  suppose  the  case  of  Clark 
v.  Adams,  18  Vt  425,  must  be  esteemed  pretty  much  decisive  upon 
all  the  points  raised.  The  land  there  was  not  inclosed  by  a  legal 
fence,  so  that  the  party  could  have  obtained  redress  by  impounding 
the  cattle ;  and  it  was  considered  no  obstacle  to  his  driving  the  cat- 
tle off  his  inclosures  by  means  of  a  dog,  more  than  medium  size, 
provided  he  did  it  in  a  prudent  and  careful  manner, — all  which  is 
expressly  found  by  the  referee  in  the  present  case.  Indeed,  that 
case  seems  to  us,  in  its  facts  and  circumstances,  even  stronger  than 
the  present;  and  we  must  understand,  that,  if  the  defendant  was 
guilty  of  no  want  of  ordinary  care  in  setting  the  dog  upon  the  cow 
and  in  driving  her  out  of  the  field,  which  is  expressly  stated  by  the 
referee,  he  did  call  the  dog  off  as  soon  as  possible,  for  that  seems 
necessarily  implied  in  the  former  finding^  Anr  other  construction 
woOld  be  a  refinement  upon  the jKoBTMfrl^jrasxeferee. 

We  do  not  suppose,  that  it  4^sdnlhs^ns^re^fthe  defendant's 
right  to  impound  creatures  dobA  damage  JAJfk&Vf  that  the  fence 
adjoining  the  highway  should  hnfUMH  le^lflrtJmTttpt,  such  fence 
being  expressly  excepted  in  urn  Revised  Statute,  wap.  88,  §  16. 
The  law  was  otherwise  under  tlW  mmm  ^Bcwarfe,  Wf  to  neat  cattle, 
bat  must,  I  think,  be  considered  a^aflfijjfo^^sjsJR  statute. 

Judgment  affirmed. 


Rowland  S.  Grice  and  Betsey  Grice,  his  wife,  v.  Wm.  Randall. 
Partition  by  probate  court.     Effect  of  decree. 

A  decree  of  the  probate  court,  partitioning  real  estate  among  heirs,  or  devisees, 
is  only  conclusive  as  to  the  matter  of  division  among  them  of  whatever  estate 
exists,  which  they  have  a  right  to  have  thus  divided,  hot  has  no  effect  upon 
the  question  as  to  the  title  of  the  land.  Hence  it  will  not  preclude  one  of  the 
devisees  from  subsequently  insisting,  in  an  action  of  ejectment  brought  against 
him  by  another  devisee,  to  recover  the  portion  assigned  to  the  latter  in  sever- 
alty by  the  probate  court,  that  no  snch  estate,  as  was  partitioned,  in  fact  existed 
at  the  time,  but  that  he  had  paramount  title,  as  purchaser,  to  the  entire  estate. 
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Ejectment  for  land  in  Franklin.  Plea,  the  general  issue,  and 
trial  by  jury,  September  Term,  1849, — Poland,  J.,  presiding. 

On  trial,  the  plaintiffs  gave  in  evidence  the  will  of  Joseph  Ran- 
dall, father  of  the  plaintiff  Betsey  Grice  and  of  the  defendant,  duly 
approved  by  the  probate  court,  January  29,  1823, — by  which  the 
testator  devised  to  his  wife,  Judith  Randall,  all  his  real  and  personal 
estate,  subject  to  the  payment  of  his  debts,  and  constituted  her  his 
sole  executrix,  and  providing,  that,  if  any  thing  remained  at  the  de- 
cease of  his  wife,  it  should  be  divided  equally  among  their  youngest 
children,  agreeably  to  his  executrix1  desire  and  according  to  law. 
The  plaintiffs  also  proved,  that  Betsey  Grice  and  the  defendant  were 
the  legal  heirs  of  Joseph  Randall,  and  that  Judith  Randall,  the 
widow  of  Joseph  Randall,  died  in  March,  1845.  The  plaintiffs  also 
gave  in  evidence,  from  the  records  of  the  probate  court,  the  copy  of 
an  application  to  that  court  by  the  plaintiffs,  June  5, 1845,  for  a  par* 
tition  of  the  real  estate  of  Joseph  Randall,  the  decree  of  the  probate 
court,  June  5, 1845,  that  the  defendant  and  Betsey  Grice  were  efech 
entitled  to  one  half  of  said  estate,  and  the  proceedings  thereon,  di- 
viding the  said  estate  equally  between  them,  and  assigning  to  the 
said  Betsey  the  premises  demanded  in  this  suit,  and  the  application 
for  an  appeal  therefrom  by  the  defendant,  in  which  he  claimed  to 
own  the  whole  of  said  estate,  under  the  will  of  Joseph  Randall,  in 
severalty,  and  exclusively,  and  the  proceedings  thereon,  affirming  the 
decree  of  the  probate  court  The  plaintiffs  also  proved,  that  the 
defendant  was  in  possession  of  the  demanded  premises,  at  the  time 
of  the  commencement  of  this  suit. 

The  defendant  gave  in  evidence  a  deed  from  Judith  Randall 
to  himself,  dated  September  10, 1838,  conveying  the  real  estate  of 
which  Joseph  Randall  died  sei/ed. 

The  defendant  insisted, — 1.  That,  by  the  will  of  Joseph  Randall 
an  absolute  estate  in  fee,  in  the  real  estate  devised,  passed  to  Judith 
Randall ; — 2.  That  if  an  estate  in  fee  did  not  pass  by  the  will,  the 
will  conferred  upon  said  Judith  an  absolute  power  of  disposition  of 
the  estate ; — 3.  That  in  any  event  the  said  Judith,  by  the  terms  of 
the  will,  had  the  right  to  dispose  of  the  real  estate,  if  it  became  ne- 
cessary to  do  so,  in  order  to  supply  herself  with  the  necessary  means 
of  support ; — and  for  this  purpose  the  defendant  offered  to  prove, 
that  the  value  of  all  the  property,  of  which  Joseph  Randall  died 
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seized,  did  not  exceed  $600,00,  that  said  property,  in  the  condition 
in  which  it  was  then  and  at  the  time  of  the  deed  from  Jndith  Ran- 
dall to  the  defendant,  was  altogether  inadequate  to  furnish  her  with 
a  comfortable  living,  that  in  order  to  furnish  herself  with  a  comfort- 
able support  it  became  necessary  to  sell  the  real  estate,  that  she  did 
sell  and  convey  said  real  estate  to  the  defendant,  by  the  deed  above 
mentioned,  in  order  to  furnish  herself  with  the  necessary  means  of 
support,  and  that  the  defendant,  subsequent  to  said  deed,  had  erec- 
ted expensive  buildings  upon  the  estate,  at  his  own  expense,  and 
continued  to  support  the  said  Judith,  after  she  had  exhausted  all  the 
proceeds  of  said  estate,  and  all  her  means,  until  the  time  of  her 
death. 

To  the  admission  of  this  evidence  the  plaintiffs  objected ;  and  the 
court  excluded  the  evidence,  and  directed  a  verdict  for  the  plaintiffs, 
for  the  premises  demanded.     Exceptions  by  defendant. 

H.  R.  Beardslexj  for  defendant. 

1.  The  probate  court  can  only  order  partition  of  real  estate  in 
cases,  where  the  estate  is  in  the  hands  of  two  or  more  heirs  by  as- 
signment of  the  probate  court,  and  held  by  them  under  such  assign- 
ment at  the  time  of  application  for  partition.  In  this  case  the  estate 
had  never  been  assigned  by  the  probate  court  to  Randall  and  Bet- 
sey Grice,  and  hence  no  foundation  was  laid  for  partition  by  decree 
of  the  probate  court.    Rev.  St.  294,  §  2-4. 

2.  Partition  could  only  be  ordered  of  estate  held  by  two  or  more 
persons  as  joint  tenants,  tenants  in  common,  or  coparceners,  at  the 
time  application  for  partition  is  made.  Rev.  St.  231,  §  1.  If  the 
right  to  partition  be  not  perfect  at  the  time  of  application,  the  pro- 
bate court  can  by  no  action,  or  decree,  create  a  right  The  premi- 
ses in  question  passed,  by  operation  of  the  testator's  will,  absolutely 
to  Jndith  Randall,  his  wife;  of  course  he  left  nothing,  to  which  Bet- 
sey Grice  was  by  law  entitled,  or  to  which  she  had  any  right  as  heir. 
If  so,  it  was  not  in  the  power  of  the  probate  court,  by  any  decree,  to 
create  or  vest  in  her  any  legal  right. 

xxiii.        31 
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Stevens  &f  Edson  for  plaintiffs. 

The  decision  of  the  probate  court,  as  set  forth  in  the  records,  is 
conclusive  as  to  the  matters  in  dispute  between  these  parties.  That 
court  had  original  and  exclusive  jurisdiction  of  the  subject  matter, 
subject  to  the  right  of  appeal.  The  parties  were  regularly  before 
the  court,  and  the  matter  was  there  decided.  The  defendant  ap- 
pealed, claiming  to  own  the  whole  of  the  premises,  under  the  will  of 
Joseph  Randall,  and  the  decree  of  the  probate  court  was  affirmed ; 
and  the  court  then  proceeded  to  divide  the  estate.  The  question  as 
to  the  legal  effect  of  the  will  of  Joseph  Randall  and  of  the  rights  of 
the  parties  to  the  land  having  already  been  settled  by  another  and 
competent  tribunal,  its  decision  must  be  deemed  final  and  conclu- 
sive, and  the  defendant  is  precluded  from  questioning  the  validity  of 
the  judgment.  Smith's  Lead.  Cas.  493.  Outram  v.  Morewood,  5  T. 
R.  121.  Hall  et  al.  v.  Dana,  2  Aik.  384.  Robinson  v.  Swift,  3  Vt 
283.  Wood  v.  Kinsman,  5  Vt.  598.  Gray  v.  Pingry,  17  Vt.  419. 
Perkins  v.  Walker,  19  Vt.  144. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  only  question  remaining  in  this  case  is, 
whether  the  decree  of  the  probate  court,  affirmed  in  the  county 
court,  partitioning  the  land  in  dispute  between  the  plaintiff  and  de- 
fendant, as  devisees  in  remainder  after  the  estate  of  Judith  Randall 
was  ended,  will  conclude  the  defendant  from  showing,  that  no  such 
estate,  as  was  partitioned,  in  fact  existed  at  the  time. 

We  think,  that  decree  will  have  no  effect  of  that  kind.  The 
power  of  the  probate  court,  in  regard  to  partition,  is  limited  to 
very  narrow  bounds.  It  only  extends  to  cases  of  heirs  and  devisees. 
And  in  those  cases,  that  court  has  no  jurisdiction  of  the  question  of 
the  title  of  the  land,  but  only  of  the  mode  of  partition,  assuming  that 
title  existed  in  the  intestate,  or  testator.  The  partition,  so  far  as 
the  court  have  jurisdiction,  is  conclusive, — that  is,  to  the  matter  of 
division  among  the  heirs,  or  devisees,  of  whatever  estate  exists, 
which  they  have  a  right  to  have  thus  divided.  And  if,  in  making 
such  division,  any  one  or  more  of  the  heirs  should  be  excluded  from 
his  share,  as  was  done  in  one  case  in  Orleans  county,  in  regard  to 
the  half  blood  of  the  ancestor,  the  decree  is  nevertheless  conclusive, 
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as  was  held  in  that  case ;  and  it  is  not  competent  for  the  probate 
court  to  grant  a  rehearing,  after  the  decree  is  once  completed. 

Bat  beyond  that  the  decree  has  no  effect.  That  court  has  not, 
like  the  county  court  in  ordinary  cases  of  partition,  power  to  receive 
a  plea  denying  the  title  of  the  petitioner  and  try  the  issue  thus  formed. 
If  it  had,  the  question  of  title  would  undoubtedly  be  concluded.  But 
h  has  nothing  whatever  to  do  with  any  such  inquiry.  The  question 
of  estate  and  title  is  assumed,  and  the  proceeding  is  for  the  purpose 
of  dividing  whatever  estate,  or  title,  exists.  If  none  finally  exist, 
the  proceeding  goes  for  nothing.  It  is  merely  hypothetical.  It  is 
statutory,  limited  and  exclusive,  and,  within  ks  appropriate  sphere, 
conclusive.  But  if  the  assumed  basis  fail,  the  effect  of  the  decree 
fails  also. 

The  decree  is  purely  in  rem,  and,  to  the  extent  of  the  jurisdiction, 
it  binds  all  concerned,  whether  notified,  or  not.  But  it  can  have  no 
effect  in  personam,  in  matters  not  within  the  jurisdiction  of  the 
court,  in  regard  to  any  one,  whether  notified,  or  not,  or  whether  they 
appear,  or  not  These  circumstances  are  never  important,  in  re- 
gard to  the  conclusiveness  of  judgments,  whether  in  rem,  or  in  per' 


If  this  title  had  been  conveyed  to  a  stranger,  who  had  had  no  no- 
tice of  these  proceeding  in  the  probate  court,  no  one  would  perhaps 
claim,  that  his  rights  were  concluded  by  a  decree  of  partition,  or 
distribution,  among  those  claiming  as  devisees,  or  heirs.  And  the 
mere  accident,  that  this  land  was  conveyed  to  one  of  the  persons 
named  in  the  will,  as  devisees  in  remainder,  can  make  no  difference. 
The  partition  only  concludes  his  title  under  the  will,  and  not  any 
title,  which  he  might  have  as  purchaser,  and  over  which  the  court 
had  no  power  or  control  whatever. 

Judgment  reversed  and  ease  remanded. 


844  FRANKLIN  COUNTY. 


Burr  0.  Palmer. 


Aaron  Burr  v.  Ezra  B.  Palmer. 

New  trial.     Ex  parte  affidavits.     Surprise.    New  discovered  evi- 
dence.    Costs.    Practice. 

Testimony,  by  way  of  ex  parte  affidavits,  to  meet  the  testimony  taken  in  sup- 
port of  a  petition  for  a  new  trial,  has  always  been  regarded  by  the  court  as 
loose  and  unsatisfactory,  and  as  not  coming  within  any  known  role  of  practice 
of  the  court.  Yet  previous  to  the  promulgation  of  the  rule  of  court  adopted  in 
1851,  [92  Vt  670,]  such  testimony  has  been  always  received,— giving  to  the 
other  party  an  election  to  have  his  case  continued,  to  rebut  the  evideace. 

In  order  to  entitle  a  party  to  a  new  trial,  upon  the  ground  of  surprise,  it  must  not 
have  been  the  took  of  the  party,  that  be  was  surprised. 

New  discovered  evidence,  in  order  to  entitle  a  party  to  a  new  trial,  should  ordin- 
arily be  upon  some  point  not  raised  at  the  trial,  so  as  not  to  come  fairly 
within  the  denomination  of  merely  cumulative  evidence ;  or,  if  so,  it  must,  at 
the  least,  be  of  such  a  character,  a*  prima  facie  to  raise  a  strong  probability, 
that  it  will  be  decisive  of  the  case. 

Upon  the  hearing  of  a  petition  for  a  new  trial  it  is  not  necessary  to  furnish  the 
court  with  copies  of  the  affidavits,  or  depositions. 

Rule  for  taxing  costs  in  favor  of  the  recovering  party  upon  a  petition  for  a  new 
trial. 

Petition  for  a  new  trial.  The  facts  are  sufficiently  stated  in  the 
opinion  of  the  court,  which  was  delivered  by 

Redpibld,  J.  This  is  a  petition  for  a  new  trial,  on  the  ground 
of  surprise  at  the  trial  and  newly  discovered  evidence.  The  peti- 
tionees have  put  into  the  case  a  large  amount  of  counter  evidence, 
in  the  form  of  ex  parte  affidavits.  This  testimony  was  objected  to 
at  the  time  it  was  offered,  and  is  said,  in  argument,  to  be  a  loose 
and  indecisive  and  unsatisfactory  mode  of  encountering  a  case  once 
made  out  upon  a  petition  for  a  new  trial.  The  court,  I  think,  fully 
concur  in  all  that  has  been  said,  or  that  can  be  said,  against  the 
propriety  of  receiving  such  evidence.  But  although  it  has  been  re- 
peatedly said  by  the  court,  that  such  evidence  does  not  come  within 
any  known  rule  of  practice  of  the  court,  and  in  strictness  ought  not 
to  be  received,  yet  many  times,  on  almost  every  circuit,  such  evi- 
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dence  is  pressed  upon  the  court,  in  this  class  of  cases,  and  has  been 
always  received,  giving  the  other  party  an  election  to  have  his  case 
continued  to  rebut  the  evidence.* 

In  regard  to  the  merits  of  this  application,  to  view  the  case  as 
presented  by  the  petitioners,  there  are  certain  pre-requisites  to  be 
made  out  on  his  part 

1 .  In  regard  to  the  surprise,  it  must  be  one,  which  is  not  his  own 
fault.  In  the  present  case,  it  seems  to  us  the  defendant  in  the  ac- 
tion was  bound  to  know,  when  the  copy  of  the  declaration  was  first 
served  upon  him,  that  the  plaintiff  would  attempt  to  show,  that  his 
mill  was  flowed  more,  than  it  had  been  before  the  defendant  built 
his  new  mill.  This  is,  as  we  understand  the  case,  the  very  gist  of 
the  plaintiff's  action,  the  gravamen  of  his  complaint,  the  very  and 
the  only  ground,  upon  which  he  claimed  damages  of  the  defendant. 
The  most  natural  inquiry,  then,  for  the  defendant  to  have  made,  in 
preparing  for  the  first  trial,  was,  to  find  witnesses  to  show,  that  the 
water  did  not  in  fact  flow  back  upon  the  plaintiff's  mill  more,  than 
before  the  division  between  them, — and  to  that  extent  he  had  se- 
cured the  right  to  flow  the  water  back,  by  the  deeds  of  partition. 

And  when,  from  the  minutes  of  the  first  trial  in  the  case,  we 
learn,  that  this  was  made  a  point  of  direct  proof,  and  that  evidence, 
direct  and  indirect,  was  introduced  by  the  plaintiff  upon  that  trial, 
for  the  express  purpose  of  establishing  that  point,  we  can  hardly  sup- 
pose the  defendant  could  be  surprised  by  the  plaintiff's  introducing 
evidence  upon  that  point,  and  attempting  to  establish  it,  by  direct 
evidence.  He  might  be  surprised  at  the  extent,  or  the  character,  or 
the  sources  of  his  evidence,  but  he  had  no  right,  we  think,  to  be 
surprised,  that  he  should  give  evidence  upon  that  point ; — nor  do  we 
find  any  thing  in  the  source  or  character  «f  the  plaintiff's  evidence 
upon  this  point  calculated  to  create  surprise. 

We  think,  therefore,  that  the  defendant,  before  the  last  trial,  was 
fairly  put  upon  inquiry,  to  find  evidence  upon  this  point ;  and  we 
really  do  not  see,  why  he  would  not  naturally  have  looked  at  that 
time,  for  evidence,  in  the  place  where  he  found  it,  or  why  he  might 
not  have  had  much  of  this  evidence  before  the  last  trial. 

*  A  rale  has  since  been  adopted  by  the  court,  in  reference  to  the  taking  of  tes- 
timony upon  petitions  for  new  trials.    22  Vt.  670. 
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2.  In  addition  to  all  this,  the  newly  discovered  evidence  should 
ordinarily  be  upon  some  point,  not  raised  at  the  trial,  so  as  not  to 
come  fairly  within  the  denomination  of  merely  cumulative  evidence ; 
or,  if  so,  it  must,  at  the  least,  be  of  such  a  character,  as  prima  facie 
to  raise  a  strong  probability,  that  it  will  be  decisive  of  the  case. 

The  evidence  in  the  present  case  is  no  doubt  of  a  character, 
which  would  very  considerably  aid  the  defence,  and  render  the  suc- 
cess of  the  plaintiff  far  more  difficult  and  doubtful.  For  although 
the  plaintiff  very  ingeniously  parries  the  blow,  by  saying,  that  the 
defendant's  witnesses,  who  are  fairly  reliable,  refer  to  high  water, 
and  not  to  back  water,  yet  this  answer  cuts  both  ways.  For  if  the 
defendant's  testimony,  upon  this  point,  is  explainable  in  this  way, 
how  can  it  be  said,  with  certainty,  that  the  plaintiff's  evidence*,  also, 
may  not  be  explained  in  the  same  way  ? 

But  it  does  not  seem  to  us,  that  the  testimony,  although  impor- 
tant, can  be  said  not  fairly  to  come  within  the  denomination  of  cu- 
mulative evidence,  or  that  it  is  at  all  decisive  of  the  case.  There  is 
perhaps  no  class  of  cases,  where  evidence  is  so  likely  to  increase 
from  term  to  term,  until  the  case  is  finally  disposed  of,  or  where  new 
evidence  would  be  so  likely  to  be  fairly  discovered,  after  the  final 
trial  in  the  case,  as  in  cases  for  obstructing  water  courses,  and  flow- 
ing lands  and  mills.  And  there  is  surely  no  other  class  of  cases, 
where  the  tests,  upon  the  one  side  and  the  other,  are  likely  to  be  so 
numerous,  or  so  decisive,  as  in  this  class,  as  the  present  case  abun- 
dantlyv^hows, — so  that  each  successive  accretion  becomes  compara- 
tively of  proportionally  less  importance. 

In  the  present  case,  there  was  a  large  amount  of  evidence,  far 
more  difficult  of  explanation  than  the  newly  discovered  evidence, 
and  yet  the  jury  did  get  over  it,  and  no  earthly  power  could  give  any 
probable  assurance,  that  the  same  result  would  not  ensue,  if  a  new 
trial  should  be  granted.  So  that  it  would,  in  our  judgment,  be  but, 
in  effect,  to  give  the  defendant  another  chance  to  try  his  case,  with 
almost  the  same  uncertainty,  as  to  the  result,  and  with  no  rational 
hope,  that  the  time  would  ever  come,  when  similar  grounds  for  a 
new  trial  could  not  fairly  be  urged  by  the  losing  party.  Such 
grounds  for  a  new  trial  are  wholly  insufficient,  upon  every  basis  of 
having  an  end  of  litigation. 

Petition  dismissed,  with  costs. 


JANUARY  TERM,  1851.  247 

Danforth  «.  8mith. 

In  this  ease,  in  taxing  the  bill  of  costs,  the  court  allowed  affidavits 
at  fifty  cents,  although  taken  without  notice.  Where  depositions 
were  taken, — which  the  court  consider  the  only  legitimate  evidence 
in  this  class  of  cases, — the  travel  and  attendance  of  the  witnesses 
and  the  taking  of  the  depositions  were  allowed,  as  in  road  cases. 
The  party  recovering  was  allowed  for  the  copy  of  the  judge's  min- 
utes of  the  trial  of  the  case,  at  a  former  term.  Nothing  was  allowed 
for  copies  of  the  affidavits,  or  depositions,  taken  to  be  used  upon  the 
hearing,  the  court  considering,  that  the  originals  alone  were  required 
to  be  furnished  to  the  court  Nothing  was  allowed  for  briefs,  or 
copies.  i 


Ruth  &anforth  v.  Theodore  W.  Smith. 
[Iif  Chancery.] 

General  prayer  for  relief.  Assignment  of  dower.  Jurisdiction  of 
probate  court  Apportionment  of  incumbrance.  When  bill  may 
be  brought.  Agreement  to  vary  rule  of  apportionment.  Repairs 
by  dowress.     Interest  upon  incumbrance.     Repeal  of  statute. 

The  general  prayer  for  relief,  in  a  bill  in  chancery,  is  eafficient  to  obtain  all  relief, 
consistent  with  the  general  frame  of  the  bill. 

The  probate  court  have  exclusive  jurisdiction  of  the  assignment  of  dower;  and  if 
the  dowress  claim  to  have  a  special  role  of  apportionment,  the  probate  court 
can  alone  establish  such  rule  in  her  favor.  Bat  if  the  probate  court  assign 
dower,  generally,  in  an  equity  of  redemption,  without  determining  the  propor- 
tion, which  the  widow  shall  pay  towards  the  incumbrance,  it  is  equivalent  to 
saying,  that  it  shall  be  in  proportion  to  her  estate;  and  the  court  of  chancery 
have  jurisdiction,  upon  a  bill  brought  by  the  dowress  for  that  purpose,  to  deter- 
mine the  proportion  which  he  should  pay,  upon  the  general  rule  of  equity  in 
such  cases,  except  so  far  as  the  parties  may  have  varied  that  rule,  by  an  agree- 
ment executed  at  the  time. 

The  mere  fact,  that  the  estate  has  been  purchased  subject  to  the  incumbrance 
and  the  widow's  dower,  is  not  sufficient  to  raise  any  special  rule  of  apportion- 
ment, varying  from  the  ordinary  rule  in  equity. 
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The  dowress  may  bring  a  bill  in  chancery,  for  the  apportionment  of  the  incum- 
brance, whenever  the  incumbrance  becomes  due,  without  first  paying  it 

The  general  rale  of  equity  is,  that  all  the  estates  concerned,  whether  defined  by 
quantity  of  interest  and  do  ration,  or  by  extent  of  territory,  shall  contribute 
towards  the  incumbrance,  according  to  their  relative  value  when  the  contribu- 
tion becomes  obligatory,  which  is,  when  the  debt  (alls  due. 

According  to  this  rule,  when  a  widow  is  endowed  in  an  equity  of  redemption, 
one  third  of  the  incumbrance  should  be  placed  upon  the  land  covered  by  the 
dower  and  the  remaining  two  thirds  upon  the  residue  of  the  land  covered  by 
the  incumbrance. 

But  it  is  competent  for  the  dowress,  the  mortgagee  and  the  one  who  purchases 
the  equity  of  redemption  subject  to  the  incumbrance  and  the  dower,  to  agree 
upon  a  different  mode  of  apportionment ;  and  if  they  agree,  although  by  parol, 
that  all  of  the  incumbrance,  except  a  certain  part,  should  be  paid  from  that  por- 
tion of  the  mortgaged  premises  not  covered  by  the  dower,  this  agreement,  when 
executed,  will  be  irrevocable,  and  the  court  of  chancery  will  have  regard  to  it, 
in  apportioning  the  residue  of  the  incumbrance  between  the  dowress  and  the 
owner  of  the  reversion. 

In  apportioning  an  incumbrance  between  a  dowress  and  the  owner  of  the  rever- 
sion, it  is  not  competent  for  the  court  of  chancery  to  determine  any  sum,  which 
shall  be  expended  by  the  dowress,  each  year,  for  repairs. 

There  is  no  rule,  in  this  state,  requiring  the  dowress  of  an  equity  of  redemption 
to  keep  down  the  interest  upon  the  incumbrance. 

The  repeal  of  a  statute,  prescribing  a  particular  mode  of  trial,  will  not  operate  to 
annul  proceedings  had  under  the  statute  in  cases  pending  at  the  time  of  the 
repeal. 

Appeal  from  the  court  of  chancery.  It  was  alleged  in  the  bill, 
that  Jonathan  R.  Danforth,  the  husband  of  the  oratrix,  died,  Febru- 
ary 5,  1847,  seized  of  certain  land  in  St.  Albans,  upon  which  there 
was  a  tavern  house,  and  of  a  farm  in  Fairfax  and  Georgia,  which 
real  estate  was  subject  to  a  mortgage  to  N.  W.  Kingman  and  Hiram 
B.  Sowles,  to  secure  about  the  sum  of  $2700,00,  and  to  a  mortgage 
to  Hiram  B.  Sowles,  William  O.  Gadcomb,  Victor  Atwood  and  the 
defendant  to  secure  about  the  sum  of  $1234,00,  and  to  a  mortgage 
to  Jonathan  Danforth,  to  secure  the  payment  of  certain  specific  arti- 
cles, yearly,  intended  for  the  support  of  the  said  Jonathan,  the  con- 
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ditions  of  which  had  been  performed  to  January  1,  1845,  and  to  a 
lease,  which  would  expire  April  1, 1848;  that  letters  of  administra- 
tion were  granted  to  the  oratrix,  and  commissioners  appointed,  and 
claims  allowed,  and  it  appeared,  that  the  personal  estate  was  insuffi- 
cient to  pay  the  debts  allowed,  by  the  sum  of  $800,00,  and  the  pro* 
bate  court  granted  license  to  the  oratrix  to  sell  so  much  of  the  real 
estate,  as  would  be  sufficient  to  raise  that  sum ;  that  previous  to  this 
license  being  granted,  the  land  in  St  Albans,  with  the  tavern 
house  upon  it  and  all  appurtenances,  had  been,  by  the  probate 
court,  in  due  form  of  law,  assigned  to  the  oratrix,  as  dower,  as  be- 
ing one  third  part  of  the  real  estate  of  the  intestate,— all  of  his  real 
estate  being  incumbered  by  the  mortgages  before  mentioned ;  that  the 
oratrix,  in  pursuance  of  the  license  of  the  probate  court,  advertised 
for  sale  all  of  the  real  estate  of  the  intestate,  subject  to  the  mortgages 
before  mentioned  and  to  the  dower  of  the  oratrix,  and  subsequently 
sold  and  conveyed  the  same,  with  the  reversion  of  the  widow's  dow- 
er, and  subject  to  all  the  incumbrances  above  named,  and  subject  to 
the  dower,  to  the  defendant,  for  the  sum  of  six  dollars ;  that  the  de- 
fendant, in  pursuance  of  an  agreement  previously  made,  immediately 
conveyed  the  farm  in  Fairfax  and  Georgia  to  Luther  B.  Hunt,  who 
was  to  pay  and  cause  to  be  discharged  all  the  incumbrances  upon 
the  tavern  stand  in  St  Albans,  except  the  mortgage  to  Sowles,  Gad- 
comb,  Atwood  and  the  defendant,  then  amounting  to  $1306,74,  and 
the  dower  of  the  oratrix,  and  Hunt  soon  after  sold  the  farm  to  the 
town  of  St  Albans,  and  caused  the  incumbrances  upon  the  tavern 
stand  to  be  discharged,  so  far  as  he  had  agreed  to  do  so ;  that  Sowles, 
Atwood  and  the  defendant  had  since  assigned  to  Gadcomb  all  their 
interest  in  the  mortgage  to  them, — but,  as  the  oratrix  insisted,  for 
the  benefit  of  the  defendant  alone,  or  for  the  joint  benefit  of  the  de- 
fendant and  Gadcomb, — the  defendant  still  continuing  owner  of  the 
reversion  of  the  dower ;  that  Gadcomb  brought  a  bill  of  foreclosure 
against  the  oratrix,  as  the  owner  of  the  life  estate,  and  the  defend- 
ant, as  the  owner  of  the  reversion,  and  obtained  a  decree  of  the  court 
of  chancery,  that  $78,46,  and  the  cost,  taxed  at  $44,05,  be  paid  by 
September  2,  1849,  with  interest  from  November  28, 1848,  and  that 
$74,03,  with  interest,  be  paid  by  December  1,  1849,  and  that 
$74,03,  with  interest,  be  paid  by  December  1,  1850,  and  that 
$1308,30,  with  interest,  be  paid  by  December  1,  1851,  or  the  ora- 
xxiii.        32 
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trhc  and  defendant  be  foreclosed  of  all  equity  of  redemption  in  the 
premises ;  and  that  the  oratrix,  March  20, 1849,  believing  that  die 
defendant  would  be  willing  to  allow  the  decree  to  become  absolute, 
paid  the  two  first  instalments,  with  the  cost  and  interest,  amounting 
to  $200,27.  And  the  oratrix  prayed,  that  the  defendant  might  be 
decreed  to  repay  to  her  the  sum  so  paid  by  her,  together  with  all  sums 
which  she  should  thereafter  pay  for  the  redemption  of  the  premi- 
ses, and  that  he  might  be  decreed  to  pay  all  sums  remaining  doe  to 
Oadcomb  upon  the  mortgage,  or,  in  default  thereof,  and  upon  the 
payment  thereof  by  the  oratrix,  be  decreed  to  convey  his  reversion- 
ary interest  in  the  premises  to  the  oratrix,  and  for  general  relief. 

The  defendant  answered,  admitting  the  allegations  in  the  bill  as 
to  the  decease  of  Jonathan  R.  Danforth,  and  the  existence  of  the  in- 
cumbrances upon  the  real  estate,  and  the  grant  of  administration  to 
the  oratrix,  and  the  assignment  to  her  of  the  premises  in  St.  Albans, 
as  dower,  and  the  sale  of  the  premises  to  the  defendant,  but  insist* 
ing,  that  the  oratrix  was  bound  to  pay  her  proportion  of  the  mortgages, 
to  be  determined  by  the  probate  court,  and  denying,  that  he  pur- 
chased subject  to  the  whole  amount  of  the  mortgages,  but  only  sub- 
ject to  the  balance,  after  the  oratrix  had  paid  her  share,  and  deny- 
ing, that  he  made  any  agreement  at  the  time  of  purchasing  the  equity 
of  redemption,  except  such  as  resulted  from  the  sale  and  the  deed 
executed  at  the  time. 

The  answer  was  traversed,  and  a  trial  had  in  the  court  of  chan- 
cery, September  Term,  1860,  before  Roycb,  Chancellor.  And  thti 
chancellor  certified  the  facts  found  by  him,  and  his  decision  of  the 
questions  of  law,  pursuant  to  the  requirements  of  the  statute  of  No- 
vember 13,  1849.* 

The  various  conveyances  by  mortgage,  lease,  &c,  and  the  assign- 
ment of  the  tavern  stand  in  St  Albans  to  the  oratrix,  as  dower,  were 

*  Ey  which  it  wai  enacted,  that,  upon  the  trial  of  all  cases  id  chancery,  the 
witnesses,  with  certain  apecified  exceptions,  should  be  examined  before  the 
chancellor  in  the  same  manner,  in  which  witnesses  are  examined  in  trials  at  law; 
that  the1  chancellor  should  file  with  the  clerk  a  report  of  all  the  facts  found  by 
him,  and  of  his  decision  of  the  questions  of  law ;  that  an  appeal  might  be  taken 
from  the  decree  of  the  chancellor ;  and  that  the  supreme  court  should  hear  and 
dotermine  such  appeal  upon  the  facts  and  questions  contained  in  sack  report. 
Ada  of  1849,  p.  5. 
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tend  as  stated  in  the  bill  and  admitted  in  the  answer.  It  appeared, 
that  all  the  incumbrances,  which  were  concentrated  upon  the  fan* 
in  Georgia  and  Fairfax  by  agreement  of  the  mortgage  creditors,  at 
the  time  of  the  sale  of  the  real  estate  by  the  oratrix,  November  30, 
1847,  amounted  to  about  the  sum  of  $3000,00,  which  was  about 
the  value  of  the  farm,  and  that,  by  that  arrangement,  the  mortgage 
held  by  Gadcomb,  and  that  alone,  was  left  to  rest  upon  the  premises 
assigned  to  the  oratrix  as  dower,— mutual  releases  being  executed 
among  said  creditors,  to  effect  that  object  To  this  arrangement  the 
defendant  and  also  Luther  B.  Hunt,  who  acted  as  the  legal  adviser 
of  the  oratrix,  and  who  was  to  purchase  the  farm  and  convey  it  to  the 
town  of  St.  Albans,  were  privy  and  consenting.  It  also  appeared, 
that  in  assigning  dower  to  the  oratrix,  the  committee  appraised  all 
the  real  estate,  consisting  of  the  farm  and  tavern  stand,  as  if  it  were 
unincumbered,  and  assigned  to  her  the  tavern  stand,  as  being  one 
third  in  value  of  all  the  real  estate.  It  also  appeared,  that  when  the 
real  estate  was  exposed  to  sale,  by  the  oratrix,  November  30, 1847, 
the  description  of  the  estate  and  the  several  incumbrances  upon  it, 
including  the  dower  of  the  oratrix  in  the  tavern  stand,  were  fully 
proclaimed  and  made  known  to  the  defendant  and  the  other  bidders 
present,  and  that  they  were  stated  in  the  advertisements  of  the  sale. 
The  defendant  bid  off  and  purchased,  at  the  sale,  all  the  interest, 
which  the  estate  of  the  intestate  had  in  the  real  estate,  for  the  stun 
of  six  dollars ;  and  he  received  from  the  oratrix,  as  administratrix,  a 
deed  of  the  premises,  specifying  all  the  incumbrances,  and  the  dow- 
er, and  purporting  to  convey  only  the  interest  in  the  estate,  which 
the  intestate  had  at  the  time  of  his  decease.  The  oratrix  offered  to 
prove,  by  witnesses,  that  when  the  defendant  so  bid  off  the  estate, 
he  agreed  to  pay  all  the  mortgages,  so  as  to  leave  the  dower  unin- 
cumbered ;  but  this  evidence  was  objected  to,  and  was  excluded  by 
the  court  Immediately  after  the  defendant  bid  off  the  estate  and 
received  the  deed  from  the  oratrix,  he  made  sale  of  the  farm  in 
Georgia,  and  Fairfax,  by  deed  of  quitclaim,  to  Luther  B.  Hunt,  and 
Hunt  conveyed  the  same  to  the  town  of  St  Albans;  by  which  means 
all  the  incumbrances  upon  it  were  satisfied  and  extinguished.  The 
defendant  paid  nothing,  otherwise  than  by  executing  this  quitclaim 
deed,  towards  the  satisfaction  of  said  incumbrances,  nor  did  he  re- 
ceive any  other  consideration  for  executing  the  deed,  than  such  as 
resulted  from  the  transaction,  as  above  detailed. 
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The  defendant  urged  at  the  hearing,  as  he  had  claimed  by  fats 
answer,  that  the  oratrix  should  be  decreed  to  pay  in  proportion  to 
her  share  towards  satisfying  all  the  incumbrances  when  her  dower 
was  assigned ;  and  that,  since  all  these  had  been  extinguished  except 
the  mortgage  held  by  Gadcomb,  she  ought  now  to  pay  as  much 
towards  the  redemption  of  that  mortgage,  as  would  have  been  the 
amount  of  her  liability  in  respect  to  all  the  incumbrances.  But  the 
court  decided,  that  the  relative  contributions  of  the  oratrix  and  the 
defendant,  in  redeeming  this  last  mortgage,  must  be  settled  with 
reference  to  that  incumbrance  only,  and  as  if  no  other  had  existed  ; 
and  a  reference  was  accordingly  directed  and  had,  during  the  term 
at  which  the  hearing  was  had,  to  ascertain  what  would  be  the  re- 
spective values  of  the  life  estate  of  the  oratrix  and  the  reversionary 
estate  of  the  defendant  in  the  tavern  stand,  if  it  were  not  incumbered 
in  favor  of  any  third  person.  The  commissioners  reported,  that  they 
appraised  the  premises,  as  if  they  were  free  from  mortgage,  dower, 
or  other  incumbrance,  and  without  regard  to  any  improvements 
made  upon  them  by  the  oratrix,  at  92200,00,  and  that  they  estima- 
ted the  Irfe  estate  of  the  oratrix  at  9705,52,  and  the  reversionary  in- 
terest at  91494,48;  that  in  estimating  the  value  of  the  life  estate, 
they  referred  to  the  Carlisle  Table,  used  by  life  insurance  companies, 
which  would  allow  the  oratrix  the  expectation  of  21*11-100  years; 
and  that  they  called  the  use  of  the  premises  9132,00  a  year  during 
that  whole  time,  and  allowed  the  oratrix  9100,00  per  year,  to  be  ex- 
pended in  repairs  in  order  that  the  use  of  the  premises  might  re- 
main worth  9132,00  a  year,  during  the  term  of  21*11-100  years. 

This  report  was  accepted  by  the  court ;  and  it  was  decreed,  that 
the  oratrix  and  defendant  were  bound  to  contribute  towards  the  re- 
demption of  the  mortgage  held  by  Gadcomb  in  the  following  propor- 
tions, viz. : — In  payment  of  the  first  instalment  due  by  the  decree  in 
favor  of  Gadcomb,  which  included  his  bill  of  costs,  as  taxed,  the 
oratrix  should  have  paid  939,29,  and  interest  from  the  date  of  the 
decree,  and  the  defendant  should  have  paid  983,22,  with  interest : — 
In  payment  of  the  Becond  instalment,  the  oratrix  should  have  paid 
923,74,  with  interest,  and  the  defendant  should  have  paid  950,29, 
with  interest : — Upon  the  third  instalment  the  oratrix  and  defendant 
Bhould  have  paid  the  same  sums,  respectively,  as  towards  the  second 
instalment : — And  upon  the  last  instalment  the  oratrix  was  bound  to 
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pay  $419,56,  and  the  defendant  $888,74,  with  interest  according  to 
'the  decree.  And  it  appearing  that  the  oratrix,  in  order  to  save  her 
estate,  had  paid  the  several  sums,  which  the  defendant  should  have 
paid  towards  the  three  first  instalments,  it  was  farther  decreed,  that 
the  defendant  should  pay  these  sums,  with  interest,  in  addition  to  the 
proportion  to  be  paid  by  him  towards  the  last  instalment,  and  the 
same  amount  should  be  deducted  from  the  proportion  to  be  paid  by 
the  oratrix  towards  the  last  instalment  And  it  was  farther  decreed, 
that  if  either  party,  in  order  to  save  his  or  her  estate,  should  be  com- 
pelled to  pay  the  whole  or  any  portion  of  what  the  other  party  was 
thus  decreed  to  pay,  the  party  so  failing  to  pay  his  or  her  share 
should,  within  thirty  days  after  such  payment,  refund  and  pay  to  the 
party,  so  making  such  payment,  whatever  sum  he  or  she  should  be 
so  compelled  to  pay  for  the  party  so  in  default,  with  interest  thereon ; 
and  that,  in  default  thereof,  the  party  so  in  default  should  be  fore- 
closed, in  favor  of  the  other  party,  of  all  estate  and  interest  in  the 
mortgaged  premises.  It  was  also  decreed,  that  the  costs  of  this  suit 
should  be  borne  and  paid  by  the  parties  in  proportion  to  the  value 
of  their  respective  interests  in  the  premises,  as  found  and  reported 
by  the  commissioners.  And  it  was  also  decreed,  that  the  oratrix, 
from  time  to  time,  as  occasion  should  require,  should  faithfully  ex- 
pend, in  repairs  upon  the  premises,  sums  equal  to  $100  per  year 
during  her  life  estate,  including  insurance  against  fire.  From  this 
decree  the  defendant  appealed. 

Previous  to  the  case  being  heard,  upon  the  appeal,  in  the  supreme 
court,  the  statute  of  1849,  under  which  the  trial  was  had  in  the  court 
of  chancery,  was  repealed ;  and  the  defendant  moved,  in  the  supreme 
court,  at  the  present  term,  that  the  case  be  remanded  to  the  court 
of  chancery,  with  directions  to  take  the  evidence  and  have  the  same 
to  be  sent  to  this  court  upon  appeaL 

This  question  was  argued  by  counsel  upon  both  sides,  and  the 
opinion  of  the  court  was  delivered,  before  the  argument  upon -the 
merits  of  the  case,  by     « 

Rbdfibld,  J.  It  has  been  urged,  in  argument,  that  the  repeal  of 
the  statute  of  1849,  requiring  the  testimony  to  be  taken  before  the 
chancellor,  and  that  he  report  the  facts,  has  the  effect  to  abro- 
gate all  proceedings  had  under  that  act  And  this  is  argued  from 
a  supposed  analogy  to  the  cases  of  penal  statutes,  libels  for  condem- 
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nation  of  property  in  the  admiralty  courts,  and  criminal  prosecu- 
tions for  crimes,  or  misdemeanors. 

But  the  court  have  been  unable  to  adopt  the  conclusion  thus 
urged  upon  us.  This  is  but  the  ordinary  case  of  a  statute  affecting 
to  some  extent  a  pending  proceeding.  And  in  such  cases  it  is  gen- 
erally supposed,  that  the  intention  is  to  preserve  what  has  already 
been  accomplished,  and  to  unite  the  proceedings  under  the  new 
statute  and  the  former  one,  as  well  as  we  can,  unless  in  cases  where 
this  is  clearly  impracticable. 

It  could  hardly  be  supposed,  that,  after  a  case  had  been  once  tried 
at  law  and  reviewed,  if  the  statute  prescribing  the  mode  of  trial 
should  be  repealed,  and  a  new  mode  substituted,  the  former  trial 
should  go  for  nothing.  In  the  case,  supposed  in  argument,  of  a  re- 
port of  auditors,  in  an  action  upon  book  account,  upon  the  testimony 
of  the  parties,  under  the  existing  laws,  when  no  judgment  had  been 
entered  up,  and  the  statute  should  be  repealed,  allowing  such  testi- 
mony to  be  given,  it  could  hardly  be  supposed,  that  the  report  should 
go  for  nothing  and  the  case  be  re-committed. 

Should  this  case  be  reversed  on  the  hearing  and  remanded  to  the 
court  of  chancery  for  farther  proceedings,  we  are  not  called  upon  to 
say,  what  might  be  the  duty  of  the  chancellor.  He  might  have  a 
discretion  in  regard  to  re-taking  the  testimony,  and  would,  no  doubt, 
be  quite  competent  to  dispose  of  the  case  in  a  proper  mode. 

We  should  always  be  glad  to  give  the  losing  party  an  opportunity 
to  be  fully  heard,  and  have  no  feeling,  that  a  decision  in  favor  of  the 
motion  would  lead  to  any  great  embarrassment  practically,  as  we 
suppose  very  few  cases  have  been  decided  under  the  late  statute. 
But  our  decision  here  must  apply  to  other  analogous  cases,  as  well 
at  law  as  in  chancery;  and  we  do  not  feel,  that  there  is  any  just 
ground  for  the  proceeding  asked  for  in  the  motion,  and  it  is  denied. 

At  a  subsequent  day  in  the  term  the  case  was  argued  upon  its 
merits. 

Stevens  8f  Edson  for  plaintiff. 

Formerly  it  was  the  rule  in  equity,  that  the  tenant  for  life  should 
pay  one  third  and  the  remainder-man  two  thirds  of  the  incumbrance  ; 
but  this  rule  has  been  long  since  repudiated  by  courts  of  chancery, 
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and  the  practice  is  now  well  settled,  that  the  court,  by  their  proper 
officers,  shall  ascertain  the  value  of  the  respective  interests.  1 
Story's  Eq.,  §  427.  1  Pow.  on  Mort,  c.  11,  pp.  311,  312.  The 
decision  of  the  commissioners,  as  to  the  value  of  the  respective  es- 
tates, cannot  be  here  reviewed.  The  oratrix  asks  such  decree,  as 
she  is  in  equity  entitled  to;  and  if  this  court,  from  the  testimony, 
and  the  fact  that  the  defendant  purchased  the  equity  of  redemption 
as  well  as  the  reversion  of  the  widow's  dower  for  the  nominal  price 
of  $6,00,  find  that  it  was  the  mutual  understanding  of  the  parties, 
that  the  defendant  was  to  pay  off  the  incumbrance,  we  ask,  that  the 
court  should  decree,  that  he  pay  the  incumbrance  set  forth,  or  be 
forever  foreclosed.  The  chancellor  has  decreed,  that  the  oratrix 
shall  expend  $100,00  each  year,  during  her  life,  in  repairs.  It  is 
inequitable  to  compel  the  oratrix  to  pay  an  equitable  share  of  the 
incumbrance,  and,  in  addition,  to  expend  so  large  a  sum  annually 
for  the  benefit  of  the  reversion.  By  Rev.  St,  c.  51,  $  14,  the  ten- 
ant in  dower  is  compelled  to  keep  the  premises  in  repair;  this,  we 
think,  is  sufficient 

A.  O.  AkUs  and  C.  Buheith  for  defendant. 

1.  The  oratrix  is  not  entitled  to  the  relief  decreed  by  the  chan- 
cellor. The  relief  decreed  is  not  upon  the  case  made  by  the  bill. 
The  bill  does  not  seek  contribution  from  the  defendant  It  does  not 
set  forth,  that  the  lands  mentioned  therein  are  all  the  lands,  that  are 
bound  to  contribute.  The  facts  set  forth  are  to  show  the  right  of 
the  oratrix  to  compel  the  payment  of  the  whole  amount  of  the  Gad- 
comb  mortgage.  The  rule  of  this  court  requires,  not  only  that  the 
facts  set  forth  shall  be  sufficient  for  relief,  hut  that  they  shall  be  in* 
trodoced  into  the  bill  for  the  purpose  of  obtaining  the  relief  sought 
1  Daniel's  Cb.  Pr.  431.  2  lb.  419.  Williams  v.  Show,  3  Cond. 
Eng.  Ch.  R.  361.  Steams  v.  Qaphy,  lb.  The  relief  decreed  ought 
not  to  have  been  granted  under  the  general  prayer.  1  Daniel's  Ch. 
Pr.  492. 

2.  By  the  common  law  the  oratrix  had  no  right  to  dower  in  an 
equity  of  redemption.  The  right  is  given  by  statute,  and  she  should 
have  pursued  the  statute  remedy,  so  far  as  to  have  had  the  propor- 
tion of  the  mortgage  debt,  which  she  was  bound  to  pay,  determined 
by  the  probate  court,  before  she  came  to  the  court  of  chancery  for 
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relief.  By  the  common  law,  the  oratrix  was  bound  to  keep  down 
the  interest ;  and  she  has  done  nothing  more.  Under  the  statnte 
she  was  bound  to  pay  her  proportion,  and  until  she  has  paid  more 
than  her  proportion,  she  has  no  right  to  call  on  the  defendant  to 
contribute. 

3.  An  agreement  to  pay  off  all  the  mortgages,  so  as  to  leave  die 
dower  of  the  oratrix  free  from  incumbrance,  cannot  be  implied  from 
the  terms  of  the  defendant's  purchase. 

4.  The  decretal  order  of  the  chancellor,  directing  commissioners 
to  ascertain  the  value  of  the  life  estate  of  the  oratrix,  was  erroneous, 
because  it  directed  them  to  find  the  value  at  the  time  the  order  was 
made,  when  it  should  have  directed  them  to  ascertain  the  value  at 
the  time  the  dower  was  assigned.  The  oratrix'  expectation  of  life 
had  diminished;  consequently  the  value  of  her  interest  had  de- 
creased, and  that  of  the  defendant  had  increased. 

5.  The  decree  of  the  chancellor  was  founded  upon  the  commis- 
sioners' report ;  and  as  it  is  apparent,  that  their  report  does  injustice 
between  the  parties,  the  decree  should  be  reversed.  The  property 
was  appraised  at  $2200,  and  the  use,  deducting  repairs,  at  $32,00 
a  year,  which  is  about  one  and  a  half  per  cent.  The  court  were  not 
authorized  to  inquire  respecting  the  necessary  repairs  in  future ; 
and  tbey  in  effect  exonerate  the  oratrix  from  her  legal  obligation, 
and  throw  the  burden  upon  the  defendant. 

6.  The  decree  was  erroneous,  in  not  directing  the  oratrix  to  pay 
her  proportional  share  of  all  the  mortgages  upon  all  the  land,  of 
which  her  husband  died  seized.  She  elected  to  take  one  third  of 
the  land  as  her  dower,  and  therefore  she  was  bound  to  comply  with 
the  statute  provisions,  which  required  her  to  pay  her  share  of  the 
incumbrances.  Van  Vronker  v.  Eastman,  7  Met  157.  Gibson  v. 
Crehore,  5  Pick.  146.  Swaine  v.  Prcvine,  5  Johns.  Ch.  R.  482. 
1  Pow.  on  Mort.  312,  314.  3  lb.  1043,  n.  Penruhn  v.  Hughes, 
5  Yes.  107.  Foster  v.  HilUerd,  1  Story's  R.  77.  1  Story's  Eq., 
§487. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  first  question,  made  by  the  defendant's  coun- 
sel in  the  present  case,  is,  whether  the  bill  is  so  framed,  as  to  justify 
a  decree  in  favor  of  the  oratrix,  of  the  character  of  that  made  by  the 
court  of  chancery. 
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The  bill  in  undoubtedly  framed  with  a  view  to  compel  the  defend* 
ant  to  pay  the  whole  mortgage  upon  the  premises,  and  such  it  the 
prayer  of  the  bill.  Bat  the  facts  upon  whieh  the  chancellor  decreed 
an  apportionment  of  the  mortgage  between  the  oratrix  and  the  defend* 
ant  are  substantially  the  same  as  those  set  forth  in  the  bill.  Indeed 
the  answer,  in  effect,  admits  all  the  facts,  upon  which  the  oratrix 
founds  her  claim  to  have  a  decree  for  the  whole  against  the  defend* 
ant  I  do  not  understand,  that  she,  in  her  bill,  founds  her  claim 
upon  any  express  agreement  of  the  defendant  to  pay  the  mortgage, 
but  only,  that  he  purchased  subject  to  all  the 'mortgages,  and  also 
to  the  widow's  dower.  And  all  this  is  undeniably  true,  and  is  ex* 
pressly  stated  in  the  oratrix's  deed  to  the  defendant  and  in  her  re- 
tain to  the  probate  court,  as  well  as  in  her  advertisements  for  the 
sale.  From  all  this  the  oratrix's  solicitor,  in  framing  the  bill,  saw  fit 
to  deduce  the  conclusion,  that  the  defendant  was  bound  to  pay  the 
whole  mortgage,  and  has  made  a  special  prayer  to  that  effect,  and 
also  the  general  prayer  for  such  relief,  as  equity  and  good  conscience 
shall  require  and  the  bill  and  proof  justify.  This  general  prayer  is 
all  that  is  ever  necessary  in  such  a  case,  and  has  weH  been  said,  by 
eminent  English  chancellors,  to  be  the  best  prayer  in  the  world  in 
such  a  case.  I  do  not  myself  comprehend,  how  the  general  prayer 
for  relief  can  well  fail  of  being  adequate  to  obtain  all  relief  consis- 
tent with  the  genera]  frame  of  the  bill.  The  general  frame  of  this 
bill  contains  all  the  facts  in  the  case,  and  the  very  facts.  The  only 
controversy  is  in  regard  to  the  obligations  and  duties  resulting  from 
the  relative  position  of  the  parties,  and  the  general  prayer  is  undoubt- 
edly sufficient. 

Some  question  is  made  in  the  argument,  whether  it  was  not  ne- 
cessary to  have  the  proportion  of  the  mortgage,  which  the  oratrix 
should  pay,  determined  by  the  probate  court,  before  she  could  go 
into  a  court  of  chancery  to  compel  contribution.  This  exception 
goes  upon  the  ground,  that,  in  this  state,  the  probate  court  has  the 
exclusive,  jurisdiction  of  the  assignment  of  dower;  and  to  this  extent 
1  should  consider  the  counsel  for  the  defendant  well  founded,  al- 
though in  England  and  many  of  the  American  states  the  law  is 
clearly  otherwise.  In  England,  if  the  dowress  is  compelled  to  go 
into  chancery  to  obtain  a  discovery  of  the  title  of  the  husband,  or 
the  tide  deeds,  in  the  hands  of  the  heir,  the  court  will  retain  juris- 
diction of  the  case,  until  it  is  ended,  either  in  denying  dower,  or  in 
xxiii.        33 
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making  a  fall  and  final  assignment  of  the  dower.  Swain  v.  Previne, 
5  Johns.  Gh.  R.  483,  and  cases  cited.  But  in  this  state  courts  of 
chancery  ordinarily,  in  matters  rightfully  pertaining  to  the  court  of 
probate,  only  interfere  in  aid  of  its  jurisdiction,  in  matters  not  within 
the  power  of  that  court,  and  only  to  that  extent,  then  remitting  the 
case  to  that  court  So  that,  if  it  were  necessary  to  resort  to  a  court 
of  equity  in  this  state  to  lay  the  foundation  for  the  assignment  of 
dower,  I  do  not  apprehend,  that  the  court  of  equity  would  make  the 
assignment,  but  they  would  remit  the  case  to  that  court,  to  make 
the  assignment.  This  is  the  course,  which  always  has  been  pursued 
in  this  state  in  analogous  cases,  by  the  reported  determinations  of 
this  court.  Morse  v.  Slasony  13  Vt  396,  8.  C.t  16  Vt  319,  and 
the  reported  case  of  the  Heirs  of  Adams  v.  Adams  et  al.y  Adm'rs, 
32  Vt.  50,  show  sufficiently  the  difference,  between  our  practice 
and  that  of  the  English  chancery  courts,  in  taking  matters  wholly 
out  of  the  hands  of  the  ecclesiastical  courts. 

But  it  still  remains  to  determine,  whether  the  apportionment  of 
this  mortgage  is  any  essential  part  of  the  assignment  of  dower.  If 
the  dowress  claimed  to  have  a  special  rule  of  apportionment,  we 
should  be  inclined  to  say,  that  the  probate  court  have  the  only  pow- 
er, existing  in  our  law,  to  establish  any  such  rule  in  her  favor.  But 
if  they  assign  dower  generally  in  an  equity  of  redemption,  without 
in  any  manner  determining  the  proportion  which  the  widow  shall 
pay,  in  lessening  the  incumbrance,  it  is  equivalent  to  saying,  it  shall 
be  in  proportion  to  her  estate.  Stevens  v.  Cooper,  1  Johns.  Ch.  R. 
435.  But  as,  in  the  present  case,  she  cannot  claim  any  advantage 
from  any  agreement  made  by  the  defendant  at  the  time  of  sale,  by 
parol,  that  he  would  pay  the  whole  mortgage, — such  contract,  if  any 
ever  existed,  of  which  we  know  nothing,  being  within  the  statute  of 
frauds,— and  as  the  mere  fact,  that  the  estate  was  purchased  sub* 
ject  to  the  widow's  dower,  does  not  seem  sufficient  to  raise  any  spe- 
cial rule  of  apportionment,  this  case  must,  we  think,  stand  upon  the 
genera]  rule  of  equity  in  such  cases,  except  so  far  as  the  parties  may 
have  varied  it  by  a  contract  executed  at  the  time, — and  which  would 
seem  probably  to  have  been  ratified  by  the  probate  court,  in  the  set- 
tlement of  the  oratrix's  account ;  and,  if  not  yet  settled,  she  is  liable, 
then,  for  any  improper  contract  she  may  have  made  in  the  sale  of 
the  equity  of  redemption  and  the  reversion  of  the  widow's  dower. 

It  was  argued,  that  the  bill  was  premature,  as  the  oratrix  has  not 
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paid  the  incumbrances ;  and  it  was  attempted  to  be  likened  to  the 
case  of  one  surety  bringing  a  bill  against  his  co-surety.  Bnt  this  is 
the  case  of  joint  principals,  and  each  being  surety  for  the  others, 
also.  And  the  surety  may  always  bring  a  bill  against  his  principals, 
to  be  released  from  the  debt,  as  soon  as  it  becomes  due.  He 
could  not  before  the  debt  was  due ;  for  until  that  time  he  is  in  no 
danger.  That  is  the  case  here ;  the  debt  is  due  and  the  estate  in 
danger,  and  if  the  defendant  is  liable,  the  bill  is  well  brought  in 
this  respect 

We  come,  then,  to  the  general  question  of  the  defendant's  liability 
to  contribute  to  the  payment  of  this  mortgage.  This  is  not  strenu- 
ously questioned.  The  great  controversy  is  as  to  the  mode  of  com- 
puting the  extent  of  the  liability.  The  general  rule  of  equity  is,  that 
all  the  estates  concerned,  whether  defined  by  quantity  of  interest 
and  duration,  or  by  extent  of  territory,,  shall  contribute  according 
to  their  relative  value  at  the  time  the  contribution  becomes  obli- 
gatory, which  is,  when  the  debt  falls  due ; — for  until  that,  there  is 
no  power  to  compel  payment,  or  contribution.  If  this  mortgage  did 
not  become  due  for  thirty  years,  or  the  interest,  it  might  be  very 
unequal  for  the  dowress  to  throw  the  whole  burden  upon  the  owner 
of  the  reversion,  or  remainder ; — but  I  do  not  see  how,  upon  general 
principles  of  equity,  such  a  result  could  be  avoided. 

The  probate  court  might  have  some  control  over  the  matter,  in 
making  the  assignment;  but  I  do  not  see,  how  it  could  be  done  in  a 
court  of  equity,  before  any  thing  was  due.  The  tenant  for  life  must 
be  allowed  quietly  to  enjoy  the  estate,  I  think.  But  when  the  debt 
becomes  due,  so  that  a  right  to  have  it  apportioned  accrues,  the  es- 
tates must  bear  the  burden,  according  to  their,  relative  value  at  that 
time.  The  decree  of  the  chancellor,  having  assumed  a  medium  time 
in  this  respect,  is  correct  enough  for  all  practical  purposes  doubtless. 
The  estate  of  the  dowress,  then,  upon  general  principles,  should 
share  that  proportion  of  all  the  mortgages  upon  both  the  tavern  stand 
and  the  farm,  which  its  value  has  to  the  whole  vahie  of  the  land. 
By  this  we  understand,  that,  aside  from  any  contract  of  the  parties, 
or  order  of  the  probate  court,  as  to  the  apportionment  of  these  mort- 
gages, one  third  should  have  been  placed  upon  the  widow's  thirds, 
and  two  thirds  upon  the  other  portions. 

But  we  think  it  was  competent  for  the  defendant  and  the  widow 
and  the  mortgagees,  who,  at  the  time  of  the  sale,  together  repre- 
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tented  all  parties  in  interest,  to  agree  upon  a  different  mode  of  ap- 
portionment ;  and  although  by  parol  merely,  and  bo  of  no  validity, 
while  it  remained  executory,  yet,  being  executed,  it  would  become 
binding  and  irrevocable.  And  such  we  understand  to  be  the  effect 
of  the  testimony  and  the  finding  of  the  chancellor,— that  it  was 
agreed,  that  all  the  incumbrances,  except  the  present  one  of  Mr. 
Gadcomb,  should  be  put  upon  and  paid  by  the  farm ;  and  by  this 
agreement,  executed,  the  parties  must  now  stand.  It  seems  very 
probable,  that  at  the  time  the  defendant  might  have  understood,  that 
all  the  mortgages  must  be  paid  by  him,  or  by  the  sale  of  the  estate, 
before  he  could  take  any  benefit  of  his  estate ;  but  the  chancellor 
found  no  such  fact,  and  the  proof  would  scarcely  justify  such  a  con- 
clusion, perhaps.  But  to  the  extent  of  exonerating  the  tavern  stand 
from  all  the  mortgages  except  this,  the  entire  testimony  leaves  no 
doubt  This,  indeed,  is  not  essentially  different  from  the  equitable 
apportionment,  except  that  it  puts  something  less  than  one  third,  be- 
tween one  and  two  hundred  dollars,  upon  the  tavern  stand.  It  may 
be  said  the  widow,  or  administratrix,  had  no  authority  to  make  a 
contract  of  this  kind  before  the  sale,  to  the  disadvantage  of  the  es- 
tate, and  which  must  lessen  the  price  of  the  sale.  That  may  be 
true ;  but  of  this  the  defendant  cannot  complain,  if  he  bought  with 
this  expectation,  as  all  the  evidence  shows  very  clearly  that  he  did. 

The  administratrix  may  be  liable  for  mal-administration,  or  to  ac- 
count for  what  she  saved  to  herself  by  the  contract  of  apportion- 
ment ;  but  this  is  a  matter,  which  can  only  be  set  right  on  passing 
her  account  in  the  probate  court  If  that  court  ratify  the  sale  upon 
these  terms,  it  may  be  equivalent  to  a  special  decree  determining 
this  rate  of  apportionment  of  the  mortgages,  as  to  the  widow's 
dower. 

The  only  remaining  question  is  as  to  the  report  of  the  commis- 
sioners and  the  detail  of  the  decree.  The  interlocutory  decree  of 
reference  to  the  commissioners  seems  correct ;  but  it  seems  to  us, 
that  their  report  is  inconsistent  with  itself,  to  such  an  extent,  that  it 
ought  to  be  re-committed.  It  is  certain,  that  if  the  net  yearly  value 
of  the  estate  is  only  $32,  the  estate  is  worth  less  than  the  mortgage. 
And  whether  the  expectancy  of  the  wlfcow  can  be  so  much  as  they 
found  it,  and  if  it  be  so,  whether  the  value  of  her  estate  would  not 
be  greater  than  what  tbey  found  it,  in  proportion  to  the  reversion,  or 
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remainder,  are  matters  which  require,  we  think,  to  be  examined. 
And  we  think,  it  is  not  competent  for  this  court,  or  the  court  of 
chancery,  in  this  case,  to  prescribe  any  rule  of  repairs  for  the  estate. 
I  understand  the  chancellor,  that  he  had  no  intention  to  limit  it  up- 
wards ; — we  think,  it  should  not  be  limited  either  way. 

I  do  not  think  the  American  courts  have  generally  required  any 
tenant  for  life,  certainly  not  a  dowress,  to  keep  down  the  interest. 
In  the  present  case,  according  to  the  report  of  the  commissioners, 
she  being  already  bound  to  repair,  that  would  be  a  most  hopeless 
office.  But  tenant  in  tail  was  never  bound  to  pay  interest ;  and  I 
see  no  reason,  why  a  dowress  of  an  equity  of  redemption  should.  If 
she  were  endowed  of  land  bearing  an  annual  rent,  like  our  public 
rights,  she  might  be  bound  to  pay  that,  in  order  to  enjoy  the  estate. 
All  the  cases  upon  this  subject,  which  have  been  named,  go  upon 
the  ground,  that  she  is  bound  to  contribute  to  remove  incumbrances, 
by  way  of  mortgage,  according  to  the  present  cash  value  of  her  es- 
tate, at  the  time  of  the  apportionment.  Van  Vronker  v.  Eastman, 
7  Met  157,  seems  clearly  to  go  upon  the  general  ground  stated 
above. 

The  case  of  Foster  v.  HiUiard,  1  Story's  R.  77,  assumes,  upon 
great  consideration,  to  settle  the  point,  that,  upon  a  sale  of  an  estate, 
when  there  is  a  subsisting  life  interest  and  a  remainder,  the  avails  of 
the  sale  are  to  be  divided  between  the  tenant  for  life  and  the  remain- 
der-man, in  proportion  to  the  value  of  their  respective  interests.  And 
it  is  expressly  there  laid  down,  that  in  such  a  case  incumbrances  up- 
on the  estate  are  to  be  borne  in  the  same  way.  The  sale  in  this 
case  was  by  consent  of  all  parties  interested,  but  without  determining 
any  rate  of  distribution  of  the  avails.  And  it  is  there  held  that,  not- 
withstanding the  death  of  the  tenant  for  life  after  the  sale,  yet  the 
rate  of  division  is  to  be  the  relative  value  of  their  estate  at  the  time 
of  sale,  calculating  according  to  the  usual  table  of  life  expectancy, 
according  to  Wiggleswortb,  or  the  Carlisle  tables, — which  latter 
seem  to  be,  at  present,  more  in  use,  perhaps. 

The  decree  of  the  chancellor  is  reversed,  and  the  case  remanded, 
with  instructions  to  pass  a  decree  for  the  oratrix  upon  the  general 
principles  determined  by  the  former  decisions  of  the  chancellor,  cor- 
recting or  verifying  the  report  of  the  commissioners,  omitting  the 
provision  as  to  repairs. 
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State  v.  Town  of  Alburgh. 

Highway.     Indictment  for  want  of  repair. 

In  1631  a  highway  was  laid  oat  and  worked  on  the  line  between  the  town  of  Al- 
burgh and  Canada,  the  line  being  the  centre  of  the  highway,  for  about  two 
miles  east  from  the  shore  of  Lake  Champlain,  and  was  subsequently  travelled 
by  the  public,  until  1844,  when  the  selectmen  made  a  new  surrey,  and  located 
the  entire  highway,  three  rods  wide,  within  the  town  of  Alburgh,  the  province 
line  being  the  north  line  of  the  highway,  as  thus  located.  No  certificate  was 
ever  deposited  in  the  town  clerk's  office,  that  the  highway,  as  newly  located, 
was  opened  for  travel;  but  the  road  was  used  for  public  travel,  and  highway 
taxes  were  expended  upon  it.  And  it  was  held,  that  an  indictment  would  lay 
against  the  town,  for  suffering  the  highway,  as  newly  located  and  surveyed,  to 
be  out  of  repair. 


JANUARY  TERM,  1851.  963 

State  9.  Alburgh. 

Indictment  for  suffering  a  highway  to  be  out  of  repair.  Trial 
by  jury,  February  Term,  1849, — Royce,  Ch.  J.,  presiding. 

It  appeared,  that  in  1831  a  highway  was  laid  out  and  worked  on 
the  line  between  the  town  of  Alburgh  and  Canada,  the  line  being 
the  centre  of  the  highway,  for  a  distance  of  about  two  miles  east  from 
the  shore  of  Lake  Ghamplain,  and  was  subsequently  travelled  by 
the  public,  until  1844,  when  the  selectmen  of  Alburgh  made  a 
new  survey,  and  located  the  entire  highway,  three  rods  in  width, 
in  the  town  of  Alburgh,  the  line  of  Canada  being  the  north  line  of 
the  highway,  as  thus  located.  The  road,  upon  this  last  survey,  had 
been  but  imperfectly  and  partially  made,  and  the  central  parts  of  it 
were  impassable  with  teams  and  carriages,  so  that  travellers  were 
there  obliged  to  diverge  into  the  old  road  and  go  partly  in  Canada. 
The  selectmen  had  never  lodged  a  certificate  in  the  town  clerk's 
office,  that  the  new  road  was  opened  for  travel ;  but  district  highway 
taxes  had  been  expended  upon  it,  and  for  the  greater  part  of  the  dis- 
tance, being  all  but  the  centra]  portion,  it  had  become  the  road  of 
common  travel  and  use  for  a  considerable  time  before  the  indict- 
ment was  found ;  and  some  of  the  part,  thus  commonly  travelled,  was 
in  bad  condition  for  travel,  until  after  the  indictment  was  found. 

The  defendants  insisted,  that,  upon  these  facts,  the  indictment 
was  not  sustained.  But  the  court  decided  otherwise,  and  advised, 
that  a  verdict  of  guilty  should  be  returned, — which  was  done  accord- 
ingly.   Exceptions  by  defendants. 

//.  R.  Beardsley  for  defendants. 

1.  The  depositing  a  certificate,  that  a  highway  has  been  opened 
for  travel,  is  indispensable,  in  order  to  constitute  it  a  public  high- 
way, in  such  sense  as  to  subject  the  town  to  an  indictment  for  not 
repairing  it.  Rev.  St.  128,  §  25.  Patchin  v.  Morrison,  3  Vt. 
590.  Warren  v.  Bunnel,  1 1  Vt.  600.  Young  v.  Wheelock,  18  Vt. 
493. 

2.  If  it  be  said,  that  a  town  may  adopt  a  highway,  and  thus  be- 
come liable,  without  such  certificate,  it  will  be  sufficient  to  reply, 
that  this  case  furnishes  no  evidence  of  any  such  adoption.  18  Vt. 
493.  The  indictment  should  have  been  for  not  opening  the  high- 
way, if  the  time  fixed  for  that  purpose  had  elapsed. 
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G.  Harrington,  states  attorney. 

The  case  shows  the  way  in  question  to  have  become  a  public 
highway, — 1.  By  its  being  an  ancient  way  for  the  public ; — 2.  By 
its  being  laid  out  by  the  selectmen  in  1844  and  made  wider ; — 3. 
By  the  public  highway  tax  being  expended  upon  it  by  the  town, 
and  including  it  in  one  of  the  highway  districts.  The  certificate  of 
the  selectmen,  that  the  road  was  opened  for  travel,  was  not  necessary, 
in  order  to  render  the  town  liable.  Blodgett  v.  RoyaUm,  14  Vt 
288.     3  Chit.  Cr.  Law  567.     1  lb.  473. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  defendants  insist,  that  this  indictment  is  not 
sustained  by  the  evidence, — that  it  should  have  been  an  indictment 
for  not  making  and  opening  the  road. 

If  we  are  to  regard  the  road  in  question  as  a  new  road,  which  had 
no  existence  prior  to  the  survey  of  1844,  and  which  had  not  been 
made  and  opened  by  the  proper  authority  and  had  not  been  recog- 
nized by  the  town  as  a  public  highway,  it  would  be  very  clear,  that 
the  indictment  under  consideration  (which  is  for  not  repairing  an  ex- 
isting highway)  is  not  adapted  to  the  case.  In  that  event  the  indict- 
ment should  be  for  not  making  and  opening  the  road.  But  we  think, 
the  facts  neither  require  nor  would  justify  us  in  so  regarding  the  case. 
Here  was  a  road  of  many  years'  standing,  laid  out  and  made  by  proper 
authority,  and  which  had  long  been  used  by  the  pirblic.  This  road, 
or  rather  that  part  of  it  which  lay  within  the  town  of  Al burgh,  and 
over  which  they  could  have  any  control,  was  only  a  rod  and  a  half 
wide,  and  consequently  was  inadequate  to  the  wants  of  the  public. 
It,  however,  has  never  been  discontinued.  The  survey  of  1844  was 
not,  in  fact,  the  survey  of  a  new  road,  though  the  selectmen  so  call 
it  in  their  survey  bill ;  but  it  was  simply  enlarging  the  limits  of  an 
existing  highway,  so  as  to  make  it  comport  with  the  requirements 
of  the  law  and  such  as  public  convenience  demanded.  It  was  pro- 
viding for  the  widening  of  the  old  road.  And  the  neglect  of  the 
town  to  make  this  old  road  of  suitable  and  sufficient  width  was  a 
neglect  to  repair  the  road,  within  the  meaning  of  the  statute,  and 
we  think  the  present  indictment  well  lies  to  enforce  this  duty. 

The  defendants  will  take  nothing  by  their  exceptions. 
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Chamberlain,  Strong  &  Co.  v.  Lyman  B.  Farr. 

Book  account.     Sale  of  property.     Right  to  charge  unliquidated 

damages. 

The  plaintiff  purchased  of  the  defendant  a  quantity  of  straw,  then  in  the  defend- 
ant's barn,  which  the  parties,  upon  examination,  estimated  at  two  and  a  half 
tons,  at  $4,00  per  ton,  and  it  was  agreed,  that  the  plaintiff  might  draw  away 
the  straw  at  hk  pleasure.  Within  a  few  days  the  plaintiff  drew  away  a  pari 
of  the  straw,  supposed  to  be  aboat  one  too.  The  plaintiff,  upon  being  subse- 
quently requested,  having  refused  to  draw  away  the  residne,  the  defendant 
threw  it  into  his  barn  yard,  the  next  spring,  to  his  cattle,  it  then  having  become 
damaged.  And  it  was  held,  that  this  was  a  sufficient  sale  and  delivery  of  the 
straw,  to  entitle  the  defendant  to  recover  the  price  in  an  action  upon  book  ac- 
count, deducting  what  was  its  value  to  him  for  the  use  to  which  it  was  pot. 
xxm.         34 
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The  plaintiff  contracted  to  have  the  right  to  pass  and  repaaa  the  defendant'!  prem- 
ises, agreeing  therefor  to  pay  him  a  reasonable  compensation,  including  all 
damages  to  his  crops  by  reason  of  the  fences  not  being  kept  op;  and  the  audi- 
tor reported,  that  it  was  the  mutual  expectation  of  the  parties,  that  these  dam- 
ages would  be  embraced  in  the  adjustment  of  their  book  accounts.  And  it  was 
held,  that  this  was  sufficient  to  entitle  the  defendant  to  bring  these  claims  for 
damages  into  the  settlement  of  the  account,  and  that  the  plaintiff  was  only  en- 
titled to  recover  snch  balance  as  was  due  to  him,  after  making  to  the  defendant 
the  proper  allowance  therefor. 

And  it  was  held,  that  under  this  agreement  the  defendant  might  recover  for  injury 
done  by  sheep  to  his  crops  growing  in  a  field  adjoining  that  through  which  the 
plaintiff  passed,  although  the  defendant  did  not  keep  in  repair  the  fence  be- 
tween the  two  fields,  it  appearing,  that  the  sheep  came  into  the  field,  through 
which  the  plaintiff  passed,  by  reason  of  his  leaving  the  fences  down. 


The  plaintiffs,  who  were  rail  road  contractors,  were  also  allowed  by  the  < 
ant  to  make  a  ditch  upon  his  land,  they  promising  to  see  that  he  bad  his  pay 
for  the  damages  which  should  be  occasioned  to  him  thereby,  and  it  being  the 
expectation  of  the  parties,  that  the  damages  would  be  appraised  by  the  rail 
road  commissioners,  and  be  paid  by  the  plaintiffs,  when  thus  ascertained,  in  the 
adjustment  of  their  accounts.  Subsequently,  upon  an  attempt  being  made  by 
the  parties  to  settle  the  accounts,  the  plaintiffs  said  they  would  credit  such  sum 
for  these  damages,  as  they  should  be  appraised  at  by  one  of  the  engineers.  But 
no  appraisement  was  ever  made  of  them  by  the  commissioners,  or  engineer. 
And  it  was  held,  that  these  damages,  also,  might  be  adjusted  in  an  action  upon 
book  account  between  the  parties. 

Book  Account.  Judgment  to  account  was  rendered  in  the 
county  court,  and  an  auditor  was  appointed,  who  reported  the  facts 
substantially  as  follows. 

The  plaintiffs  presented  an  account  against  the  defendant,  the 
debit  side  of  which  was  allowed,  as  charged,  at  $170,97.  The  de- 
fendant was  allowed  the  amount  of  credits  upon  the  plaintiffs'  ac- 
count, which,  with  an  allowance  of  $2,00  for  error,  amounted  to 
$99,74.  The  defendant  presented  an  account  against  the  plaintiffs, 
of  which  one  item  was  for  two  and  a  half  tons  of  straw,  charged  at 
$10,00.  It  appeared,  that  the  plaintiffs,  in  June,  1848,  purchased 
of  the  defendant  a  quantity  of  straw,  then  in  the  defendant's  barn ; 
that  the  parties  examined  the  straw,  and  agreed,  that  there  were  two 
and  a  half  tons  of  it,  and  that  the  plaintiffs  should  take  it,  at  $4,00 
per  ton,  and  draw  it  away  at  their  pleasure ;  that  within  a  few  days 
the  plaintiffs  drew  away  a  part  of  the  straw,  supposed  to  be  one  ton ; 
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that  the  plaintiffs  were  requested,  subsequently,  to  take  away  the  re- 
mainder, but  neglected  and  refused  to  do  so ;  and  that  the  following 
spring  the  defendant  used  the  straw  that  remained,  by  throwing  it 
into  his  barn  yard,  to  his  cattle,  it  being  then  in  a  damaged  state. 
This  item  was  allowed  by  the  auditor  at  $8,00.  The  defendant's 
account  also  contained,  among  other  things,  a  charge  for  "  damages 
by  ditch,"  allowed  by  the  auditor  at  910,00, — a  charge  for  "  damage 
to  buckwheat,"  allowed  at  95,00, — a  charge  for  "  damage  by  team 
crossing  defendant's  land,"  allowed  at  $8,00, — a  charge  for  "  damage 
to  wheat  crop,"  allowed  at  9 1 ,00, — and  a  charge  for  "  use  of  ground 
for  waste  earth,  &c,"  allowed  at  $7,00, — in  reference  to  all  which 
the  facts  were  reported  as  follows. 

The  plaintiffs  were  contractors  for  constructing  a  part  of  the  rail 
road,  which  passed  over  and  near  the  defendant's  farm,  and  had  oc- 
casion to  pass  and  repass  with  their  teams  across  the  defendant's 
fields;  and  it  was  agreed  between  the  parties,  that  the  plaintiffs 
should  be  permitted  so  to  pass,  and  should  pay  to  the  defendant  all 
damages,  which  should  be  thereby  occasioned,  and  also  all  damages, 
which  should  be  occasioned  by  their  leaving  the  fences  open  and 
admitting  cattle  into  the  defendant's  fields.  The  field,  in  which  the 
Wheat  and  buckwheat  grew,  was  separated  by  a  fence  from  the  field, 
through  which  the  plaintiffs'  teams  passed,  and  the  defendant  suffered 
this  fence  to  be  open ;  if  he  had  kept  it  in  repair,  the  sheep  would 
not  have  entered  and  injured  the  crops.  The  defendant  gave  the 
plaintiffs  permission  to  place  the  waste  dirt  upon  his  land, — they 
paying  him  for  the  privilege  of  so  doing.  The  defendant  also  gave 
the  plaintiffs  permission  to  make  the  ditch,  for  which  he  has  charged. 
The  plaintiffs  told  the  defendant,  that  as  the  ditch  was  needed  for 
the  purpose  of  drawing  the  water  from  the  rail  road,  it  would  prop- 
erly belong  to  the  rail  road  company  to  pay  the  damages,  but  that,  if 
the  defendant  would  permit  them  to  make  the  ditch,  they  would  see, 
that  he  had  his  pay  for  the  damages  occasioned  by  the  ditch.  At 
that  time  it  was  the  expectation  of  the  parties,  that  this  damage 
would  be  appraised  by  commissioners,  and  be  paid  when  thus  ascer- 
tained ;  and  the  promise  made  by  the  plaintiffs,  as  stated  by  the  wit- 
ness, was,  that  the  plaintiffs  would  pay  the  amount  of  damages  that 
the  commissioners  should  allow,  when  determined  by  them ;  but  the 
commissioners  never  did  appraise  the  damage.     It  #did  not  appear, 
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that  the  parties  ever  expressly  agreed,  that  these  damages  were  to  be 
matters  of  charge  on  book ;  but,  from  other  facts  that  appeared  in 
the  case,  the  auditor  found,  that  it  was  the  expectation  of  both 
parties,  that  these  damages  would  be  embraced  in  the  adjustment  of 
their  book  accounts^  and  on  the  seventeenth  day  of  November, 
1849,  when  the  parties  met  for  the  purpose  of  settling  their  book  ac- 
counts, the  plaintiffs  gave  the  defendant  credit  on  their  book  for 
these  damages,  at  the  same  sum  at  which  they  were  charged  in  the 
defendant's  account, — the  plaintiffs  at  the  same  time  objecting,  that 
the  damages  were  too  high,  and  saying  that  they  were  induced  to 
allow  the  sum  claimed,  for  the  purpose  of  having  a  final  settlement 
at  that  time,  as  they  were  bringing  all  their  business  at  that  place  to 
a  close,  and  that,  if  a  full  settlement  were  not  made  at  that  time,  they 
would  not  be  holden  to  allow,  at  a  future  time,  any  of  the  sums  cred- 
ited to  the  defendant  There  was  no  sum  credited  by  the  plaintiffs 
to  the  defendant  for  the  damages  occasioned  by  the  ditch, — the 
plaintiffs  saying,  that  they  would  credit  to  the  defendant  whatever 
sum  Mr.  Arms  (an  engineer  on  the  rail  road)  would  allow  them. 
The  subject  of  the  settlement  was,  by  consent  of  the  parties,  post- 
poned for  a  day  or  two,  that  Arms  might  be  consulted ;  and  the  de- 
fendant went  to  Middlebury  the  next  day  to  see  Arms ;  but  Armf 
had  left  Middlebury  and  was  not  seen  by  either  party.  The  balance 
in  favor  of  the  plaintiffs,  upon  the*  accounts,  as  ascertained  by  the 
auditor,  was  926,46. 

On  the  seventh  day  of  December,  1849,  the  plaintiffs  procured 
the  writ  in  this  suit,  which  was  taxed  at  91,00,  and  the  writ  was 
served  upon  the  defendant  December  17,  1849.  But  on  the  tenth 
day  of  December,  1849,  the  defendant  tendered  to  the  plaintiffs 
935,75  in  payment  of  the  balance  of  the  accounts  and  of  the  cost 
which  had  then  accrued, — which  the  plaintiffs  refused  to  receive; 
and  this  sum  was  delivered  to  the  auditor  by  the  defendant,  and  was 
returned  to  the  clerk  of  the  county  court,  with  the  report  The  de- 
fendant had  not  filed  in  the  county  court  any  plea  of  the  tender. 

The  auditor  decided,  that  there  was  nothing  due  from  the  defend- 
ant to  the  plaintiffs,  to  balance  book  accounts  between  them. 

The  county  court,  December  Term,  1850, — Pibrpoint,  J.,  pre- 
siding,— accepted  the  report  and  rendered  judgment  thereon  for  the 
defendant    Exceptions  by  plaintiffs. 


JANUARY  TERM,  1851.  269 

Chamberlain  et  at  v.  Ftrr. 

C.  Linsky  and  J.  A.  Beckwith  for  plaintiffs. 
When  the  subject  matter  of  a  aale  is  in  esse  and  in  the  possession 
of  the  rendor,  delivery  is  essential  to  a  right  of  recovery  on  book. 
Bnndy  v.  Ayert  18  Vt.  499.    At  all  events,  no  recovery  can  be  had, 
when  the  property  charged  is  used  by  the  vendor.    The  plaintiffs 
refused  to  take  the  property  away,  and  the  defendant  acquiesced  by 
using  it  himself.    Hence  the  matter  is  one  of  damages  merely,  and 
is  distinguishable  from  BUsh  v.  Granger ,  6  Vt.  340,  Carpenter  r. 
Dote,  13  Vt  580,  and  WiUcins  v.  Stevens,  8  Vt.  214.    While  it  is 
conceded,  that  the  range  of  book  account  is  extensive,  it  is  insisted, 
that  limits  to  the  action  do  exist.     14  Vt.  371.    The  rule  fairly  de- 
ducible  from  the  adjudged  cases  is,  that  where  the  charge  is  other* 
wise  improper,  no  allowance  will  be  made,  save  to  carry  out  the  ex- 
press agreement  of  the  parties.    Barlow  v.  Butler,  1  Vt  146.    Far- 
rand  v.  Gage,  3  Vt.  326.    Case  v.  Berry,  lb.  332.    Fassett  v.  Vin- 
cent, 8  Vt.  73.    Gunnison  v.  Bancroft,  11  Vt.  490.    Scott  v.  Lance, 
21  Vt  508.     Miller  v.  Dow,  17  Vt.  237.     Eaton  v.  Whit  comb,  lb. 
643.    In  no  case  have  "damages"  been  allowed,  when  unliquidated. 
In  all  the  cases,  without  exception,  the  amount  of  items  excepted  to 
as  improper,  when  allowed,  have  been  certain,  or  matter  of  mere 
•computation.     Fry  v.  Slyfield,  3  Vt.  248.     Blanckard  v.  Butter- 
M  field,  12  Vt.  451.     Bailey  v.  Bailey,  16  Vt.  656.    Leach  v.  Shep- 
t  ard,  5  Vt  368.    Pierce  v.  Smith,  16  Vt  166. 
I      The  damages  to  the  wheat  and  buckwheat  accrued  in  consequence 
*  of  the  defendant's  own  neglect ;  by  the  contract  the  plaintiffs  were 
^responsible  only  for  their  own.    And  even  though  the  neglect  of 
both  conspired  to  cause  the  damages,  the  plaintiffs  are  not  liable. 
Noyes  v.  Morristown,  1  Vt  353.    Briggs  v.  Guilford,  8  Vt  264. 
The  damages  by  the  ditch  were,  by  the  terms  of  the  contract,  paya- 
ble only  on  appraisment  by  the  commissioners ;  and  the  appraisment 
has  never  been  made. 

E.  R.  Wright  and  A.  Peck,  for  defendant 

The  straw  was  legally  chargeable.  Although  in  form  it  was  a 
sale  at  $4,00  a  ton,  yet  it  was  sold  by  estimation  at  two  and  a  half 
tons,  and  was  equivalent  to  a  gross  sale  of  the  whole  bulk  at  $10,00, 
and  nothing  remained  to  be  done  by  either  party  to  complete  the 
transfer.    It  was  not  only  a  sale,  but  a  delivery,— especially  as  the 
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defendant  had  taken  away  a  part  of  it  Even  goods  bargained  and 
sold  are  chargeable  on  book.  Chit  on  Cont.  375.  Ckapttn  v.  Rog- 
ers, 1  East  192.  Elmore  v.  Stone,  1  Taunt.  458.  Vincent  v.  Ger- 
mond,  11  Johns.  283.  Mattison  v.  Wescott,  13  Vt.  258.  Paddock 
v.  Ames,  14  Vt.  515.  The  subsequent  act  of  the  defendant,  in 
throwing  it  out  of  his  way,  cannot  defeat  his  right  to  the  price. 

The  remaining  items  of  the  defendant's  account  were  chargeable 
on  book.  They  accrued  under  a  contract  between  the  parties,  by 
which  the  plaintiffs  were  to  pay  for  the  privileges  they  enjoyed ;  and 
it  was  the  expectation  of  both  parties,  that  these  items  would  be  em- 
braced in  the  adjustment  of  their  book  accounts.  There  is  no  ob- 
jection to  these  charges,  upon  their  merits.  The  price  to  be  paid 
was  to  embrace  damage  to  crops  done  by  cattle ;  and  it  was  no  part 
of  the  contract,  that  the  defendant  should  repair  a  fence,  where  it 
was  not  needed  by  him.  The  defendant  was  to  look  directly  to  the 
plaintiffs  for  payment  of  the  damages  occasioned  by  the  ditch ;  and 
what  is  said  in  reference  to  the  commissioners  appraising  the  dama- 
ges was  referred  to  merely  as  a  mode  of  estimating  the  amount. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.     In  regard  to  the  straw,  which  was  disputed  in  thcA 
defendant's  account,  we  think  the  facts  reported  by  the  auditor  show  f 
a  case  of  sale  and  delivery.     In  matters  of  such  bulk,  all  that  is  ne-ft 
cessary,  to  constitute  a  delivery,  is,  that  the  contract  of  sale  should  I 
be  complete,  the  particular  portion  set  apart  by  itself,  nothing  more  J 
remain  to  be  done  on  the  part  of  the  vendor,  and  the  vendee  agreed 
to  take  the  goods,  as  they  are,  and  where  they  are.    All  this  appears 
in  the  present  case,  and  more, — that  the  plaintiffs  had  removed  a 
portion  of  the  mass, — which  is,  under  the  circumstances,  a  very  de- 
cisive act  of  possession  evincing  a  delivery  before.    For  it  seems  to 
have  been  sold  in  mass,  at  $10,00,  or  $4,00  a  ton,  calling  it  two 
and  a  half  tons.     What  was  taken  was  taken  without  weighing,  or 
estimating,  so  far  as  appears.    The  auditor  says,  "  supposed  to  be 
about  one  ton."     This  shows  very  clearly,  that  the  plaintiffs  consid- 
ered it  their  own  straw  and  so  treated  it.     The  fact,  that  the  de- 
fendant threw  it  out  into  his  yard,  is  not  important,  as  regards  the 
question  of  delivery.    He  became  liable  thereby  to  account  for  its 
value  to  him  as  manure,  and  the  auditor  has  deducted  two  dol- 
lars on  that  account. 
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In  regard  to  the  other  portions  of  the  account,  it  seems  impossible 
to  say,  they  are  in  themselres  proper  matters  of  book  account  They 
comprise  breaches  of  contract  and  matters  of  unliquidated  damages 
of  rarious  kinds  and  degrees ;  and  the  claim  for  damages  to  wheat 
and  buckwheat  partakes  rery  much  of  the  character  of  a  tort. 

But  we  think  it  may  all  fairly  be  said  to  be  matter  of  contract  be- 
tween the  parties.  The  plaintiffs  contracted  to  have  the  right  to 
pass  and  repass  the  defendant's  premises,  agreeing  therefor  to  pay 
him  a  reasonable  compensation,  including  all  damages  to  his  crops 
by  reason  of  the  fences  not  being  kept  up,  that  is,  for  the  privilege 
they  were  willing  to  assume  the  burden  of  making  full  compensation 
for  all  loss  ensuing  in  any  of 'these  modes.  This  surely  would  not 
justify  the  defendant  in  seeking  redress  in  this  form  of  action. 

We  suppose  the  sheep  came  into  the  field,  through  which  the  plain- 
tins  passed,  by  their  leaving  the  fences  down,  and  that*  the  first  fault 
is  attributable  to  them.    If  the  case  is  not  to  have  this  construction, 
there  would  seem  to  have  been  no  ground  whatever  for  making  them 
liable  for  the  damage  to  the  buckwheat.    And  if  the  plaintiffs  had 
not  been  guilty  of  the  first  default,  the  injury  would  not  have  oc- 
curred.   After  that  they  could  hardly  call  upon  the  defendant  to 
keep  up  a  fence,  which  otherwise  he  would  not  have  been  required 
-  to  keep  up,  perhaps.     And  even  if  this  charge  were  disallowed  in 
•'  the  defendant's  account,  it  would  not  affect  the  result,  the  tender 
'  exceeding  the  balance  found  due  more  than  five  dollars. 

The  matter  of  the  ditch  seems  to  us  much  of  the  same  character. 
,We  entertain  no  doubt,  the  arrangement  was  understood  to  be  made 
between  the  plaintiffs  and  the  defendant,  and  not  between  the  de- 
fendant and  the  rail  road  company.  The  parties  obviously  so  con- 
sidered it  When  a  settlement  was  attempted,  the  plaintiffs  did  .not 
object,  that  the  matter  was  not  for  them  to  settle.  The  plaintiffs,  or 
the  rail  road  company,  might  have  proceeded  under  the  charter  to 
obtain  the  right  perhaps  in  invitum.  But  they  chose  to  obtain  it  by 
contract  And  what  was  said  of  paying  what  the  commissioners 
should  estimate  it  at  was  merely  a  mode  of  determining  the  price.  For 
when  the  parties  met,  it  was  then  agreed  to  be  referred  to  an  engi- 
neer. And  in  the  trial  before  the  auditor,  the  opinion  of  either 
might  have  been  procured ;  and  it  does  not  seem  to  us,  that  the  pro* 
curing  of  this  award  was  a  condition  precedent  to  the  defendant's 
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right  to  sue  for  and  recover  pay  for  the  thing.  Perhaps  the  plaintiffs 
were  as  much  bound  to  procure  this  appraisal  as  the  defendant  It 
does  not  certainly  appear,  which  party  undertook  this  burden. 

The  right  to  bring  these  matters  into  the  settlement  of  the  account 
must  depend  upon  the  contract  of  the  parties.  It  is  not  contended, 
that  an  express  contract  to  that  effect  would  not  be  sufficient  to 
create  such  a  right.  But  an  expectation,  mutual  and  well  founded, 
that  such  would  be  the  case  is,  in  ethics,  and  in  law,  we  suppose, 
equivalent  to  an  express  contract  All  contracts  are  to  be  so  ex- 
pounded. And  if  I  know,  that  another  is  pursuing  a  given  course 
of  conduct,  under  the  expectation  that  I  will,  in  consideration  there- 
of, pursue  another  given  course,  I  am  bound,  in  morals,  and  in  law, 
to  do  it,  the  same  as  if  I  had  expressly  so  stipulated.  This  is  fully 
decided  in  Gunnison  v,  Bancroft,  11  Vt.  491. 

This  view  of  the  case  does  incorporate  these  claims  for  damages 
into  the  substance  of  the  account,  and  the  plaintiffs'  legal  claim  only 
extended  to  the  balance  upon  a  final  adjustment  of  the  whole  ac- 
count, including  these  items,  as  has  been  often  decided  before. 

Judgment  affirmed. 


Luman  Stevens  v.  Sylvester  Fisher. 

Money  had  and  received.     Usury. 

In  order  to  entitle  a  party  to  recover  back,  io  an  action  for  money  bad  and  re- 
ceived, money  paid  by  him  upon  a  note,  as  interest,  beyond  tbe  rate  of  six  per 
cent  upon  tbe  actoal  consideration  for  the  note,  it  is  not  necessary,  that  the 
money  should  have  been  paid  in  pursuance  of  any  usurious  agreement  made  at 
the  time  the  note  was  executed. 

The  plaintiff  executed  to  tbe  defendant  a  note  for  $106,86,  payable  in  two  years, 
with  interest,  and  paid  the  note  when  it  became  due,  according  to  its  tenor. 
The  actoal  consideration  for  the  note  was-  $100,00;  and  there  was  no  agree- 
ment, at  the  time  it  was  executed,  that  any  usurious  interest  should  be  paid 
upon  it;  but  the  interest  for  a  part  of  the  time  was  included  in  tbe  note  as  part 
of  the  principal,  and  the  note  incorrectly  written,  so  as  to  be  payable  with  in- 
terest for  the  whole  time.  And  it  was  held,  that  the  plaintiff  might  recover 
back,  in  an  action  for  money  had  and  received,  so  much  as  the  sum  paid  by 
him  exceeded  the  actual  principal  and  six  per  cent,  interest  upon  it 
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Indebitatus  Assumpsit  for  money  had  and  received.  Plea,  the 
general  issue,  and  trial  by  the  court,  June  Term,  I860,— Bennett, 
J.,  presiding. 

On  trial,  it  appeared,  that  on  the  seventh  day  of  November,  1845, 
the  plaintiff  purchased  of  the  defendant  a  farm,  and  gave  his  notes 
for  the  purchase  money,  payable  annually  for  a  series  of  years.  Upon 
one  of  these  notes,  dated  November  7,  1845,  for  9106,36,  payable 
April  1,  1848,  with  interest  after  April  1,  1846,  the  plaintiff  paid, 
on  the  first  day  of  April,  1848, 9119,50,  being  the  principal  and  in- 
terest of  the  note  to  that  time.  The  actual  consideration  for  the  note 
was  9100,00,  and  the  96,36  was  for  interest  cast  in  advance  and 
included  in  the  note,  and  the  plaintiff  in  fact  paid  to  the  defendant 
9106,36,  with  interest  upon  the  same  for  two  years.  At  the  time 
the  note  was  given,  there  was  no  agreement  whatever  between  the 
parties  to  pay  any  usurious  interest  on  the  note,  either  directly,  or 
indirectly ;  and  the  note  was  drawn,  payable  with  interest  from  the 
first  of  April,  1846,  incorrectly,  and  so  as  not  to  express  the  con- 
tract of  the  parties. 

The  court  decided,  that  though  the  plaintiff  had  paid  the  note, 
and  the  interest  from  April  1,  1846,  according  to  its  tenor,  yet  as 
there  was  no  agreement  to  pay  any  extra  interest  for  giving  time  of 
payment  for  the  9100,00,  no  action  could  be  maintained  to  recover 
back  any  part  of  the  money  paid,  as  being  usurious,  and  rendered 
judgment  for  the  defendant.     Exceptions  by  plaintiff. 

O.  Seymour  for  plaintiff. 

The  plaintiff  has  paid  to  the  defendant  919,50,  as  interest  for  the 
forbearance  of  9100,00  for  two  years;  which  is  a  larger  rate  of  in- 
terest, by  nearly  four  per  cent,  than  the  law  allows ;  and  he  claims, 
that  by  the  terms  of  the  statute  he  ought  to  recover  the  excess  of  in- 
terest paid  by  him,  in  this  action.  Rev.  St.  366.  The  statute  on 
the  subject  of  interest,  in  force  at  the  time  the  note  was  executed 
and  the  payment  made,  is  materially  different  from  the  statute  of 
1822,  or  that  of  1836.  By  the  terms  of  both  the  former  statutes  the 
party  paying  a  rate  of  interest,  greater  than  the  law  allowed,  could 
recover  back  the  excess  only  in  those  cases,  where  the  payment  was 
made  in  pursuance  of  a  previous  corrupt  agreement  The  statute 
of  1839  contains  no  expressions  qualifying  the  right  to  recover  back, 
xxiu.        35 
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when  such  payment  has  been  actually  made,  whether  with  or  with- 
out an  agreement  to  pay  *extra  interest.  The  action  is  an  equitable 
one ;  and  the  facts  show,  that  the  defendant  has  the  money  of  the 
plaintiff,  which  he  cannot  equitably  or  legally  retain. 

E.  N.  Briggs  for  defendant. 

Money  voluntarily  paid,  with  a  knowledge  of  the  facts,  or  where 
the  party  has  the  means  of  knowledge,  cannot  be  recovered  back  in 
the  action  of  indebitatus  assumpsit  1  Sw.  Dig.  409.  Andrews  v. 
Hancock,  5  E.  C.  L.  10.  Spragg  v.  Hammond,  6  E.  C.  L.  20. 
Bramston  v.  Robins,  13  E.  C.  L.  323.  Gibson  v.  Bunce,  44  E. 
G.  L.  214.  Bulfcley  v.  Stewart,  1  Day  130.  The  statute,  giving 
the  right  to  recover  for  money  had  and  received,  is  applicable  only 
where  a  greater  rate  of  interest,  than  is  allowed  by  law,  shall  have 
been  paid.  It  may  be  considered  as  being  in  restraint  of  taking 
usury,  and  should  receive  a  construction  similar  to  that  applied  to 
other  statutes  relating  to  usury.  In  this  view,  to  make  usury,  it  is  es- 
sential, that  there  should  be  a  corrupt  agreement  between  the  parties; 
a  mistake  in  calculating  the  amount  never  makes  usury,  where  usury 
is  not  intended.    Bank  of  Burlington  v.  Durkee,  1  Vt,  399. 

The  opinion  of  the  court  was  delivered  by 

Redfikld,  J.  The  facts  found  by  the  county  court,  in  this  case, 
show,  that  the  plaintiff  paid  to  the  defendant  more  than  the  money 
due  and  the  interest,  and  that  this  was  in  pursuance  of  the  written 
contract  between  the  parties,  by  adding  interest  in  advance  into  the 
principal,  and  paying  interest  upon  the  gross  sum.  The  court  say, 
indeed,  that  this  was  not  in  pursuance  of  any  agreement  to  give  or 
receive  more  than  the  legal  rate  of  interest,  but  the  notes  were  so 
written,  as  not  to  express  the  real  contract  between  the  parties.  But 
the  defendant  received  the  money.  If  he  received  it  as  interest,  eo 
nomine,  whether  it  was  in  pursuance  of  any  corrupt  previous  agree- 
ment, or  not,  is  immaterial.  It  is  none  the  less  usury,  whether  the 
agreement  was  cotemporaneous  with  the  lending,  or  made  subse- 
quently,— whether  made  before  the  receipt  of  the  money,  or  at  the 
time, — whether  the  money  was  paid  in  advance,  or  reckoned  into 
the  note  and  paid  with  the  principal  sum ;  whenever  paid  as  usury 
and  eo  nomine,  it  creates  an  immediate  right  of  action.    The  qnes- 
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tioo,  whether,  at  the  time  of  the  loan,  or  agreement  to  forbear  pay- 
ment, there  was  any  agreement  to  pay  and  receive  more  than  legal 
interest,  was  never  important,  except  under  the  English  statute  of 
usury  and  others  like  it,  where,  such  being  the  case,  the  party  re- 
ceiving the  illegal  interest  not  only  became  liable  to  refund  that,  hot 
forfeited  the  principal  sum. 

It  seems  to  us  a  most  remarkable  construction  of  the  defendant's 
contract  and  his  actions,  under  the  circumstances,  to  say  that  he  did 
not  finally  take  this  money  as  usury.  We  think,  he  ought  to  be  es- 
topped to  deny,  that  such  was  the  fact,  after  having  included  it  in 
the  note,  whioh  was  the  only  legal  evidence  of  the  contract,  and  ac- 
tually taking  the  money  at  the  end  of  the  credit. 

But  if  it  be  possible  to  suppose,  that  all  this  was  done  under  some 
misapprehension,  or  delusion,  of  the  parties,  then  it  is  impossible  to 
say  it  was  a  voluntary  payment.  It  is  no  more,  nor  less,  than  a  pay- 
ment by  mistake,  and,  in  that  view,  may  be  recovered  back  in  this 
form  of  action.  But  the  fact  is  patent,  upon  the  face  of  the  transac- 
tion, that  the  excess  was  paid  and  received  as  usury,  and,  by  the 
very  words  of  the  statute,  it  may  be  recovered  back  in  this  form  of 
action.  Judgment  reversed  and  case  remanded. 


John  Hackett  v.  Lucius  Kendall. 

Statute  of  limitations.      Absence.      DomiciL      Promissory   note. 
Title  of  bearer. 

A  debtor  mart  be  considered  Mto  be  absent  from  and  reside  out  of  the  state," 
within  the  meaning  of  the  exception  in  the  statute  of  limitations,  when  his  dom- 
fcil  within  the  state  is  so  broken  np,  that  it  would  not  be  competent  to  serve 
process  upon  htm  by  leaving  a  copy  there.  And  for  that  purpose  there  must 
be  some  place  of  abode,  which  his  family  or  his  effects  exclusively  maintain,  in 
his  absence,  and  to  which  he  may  be  expected  soon,  or  in  some  convenient 
time,  to  return,  so  that,  a  copy  being  left  there  and  notice  in  fact  proved,  the 
plaintiff  may  take  a  valid  judgment 
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The  defendant,  in  an  action  upon  a  promissory  note,  is  not  allowed  to  < 
plaintiff's  title  to  one,  except  for  the  purpose  of  protecting  himself  from  a  sub- 
sequent suit,  in  the  n/tme  of  some  one  having  belter  title,  and  who  has  not  ac- 
quiesced in  the  snit  commenced. 

Bat  where  it  appeared,  that  the  person,  who  was  claimed  by  the  defendant  to  be 
the  real  owner  of  the  note,  had  fall  knowledge  of  all  the  proceedings  in  this 
snit,  and  had  not  in  any  manner  asserted  any  right  to  interfere,  it  was  held, 
that  a  payment  of  the  judgment  to  the  plaintiff,  if  permitted  by  the  real  owner 
of  the  note,  would  be  a  sufficient  protection  to  the  defendant. 

Assumpsit  upon  a  promissory  note  for  923,50,  dated  September 
30,  1841,  payable  to  Mehi table  M.  Booth,  or  bearer,  in  one  year 
from  date,  with  interest.  Pleas,  the  general  issue  and  the  statute  of 
limitations,  and  trial  by  jury,  December  Term,  1850, — Pierpojnt, 
J.,  presiding. 

On  trial,  the  plaintiff,  after  giving  in  evidence  the  note  declared 
upon,  gave  evidence  tending  to  prove,  that  in  the  spring  of  1844  the 
defendant,  who  had  a  family  and  kept  house  in  Granville,  Vermont, 
discontinued  house  keeping,  and  his  wife  went,  with  her  child,  to 
live  with  her  father  in  Granville,  and  the  defendant  went  to  Massa- 
chusetts, for  the  purpose  of  finding  temporary  employment  there,  and 
not  knowing  how  long  he  should  be  gone,  or  where  he  should  stop, 
hut  not  intending  to  change  his  residence,  but  to  return  to  Granville 
again,  and  leaving  his  furniture  and  property  there,  with  his  family ; 
that  he  remained  at  work  in  Massachusetts  for  more  than  a  year,  his 
family  residing  all  the  time  in  Granville,  and  at  the  expiration  of  that 
time  he  returned  and  resided  in  Granville,  with  his  family,  until 
April,  or  May,  1846,  when  he  again  went  to  Massachusetts,  taking 
his  wife  and  child  with  him,  and  leaving  his  furniture  and  effects  at 
Granville,  and  intending  to  remain  in  Massachusetts  and  work  dor- 
ing  the  season,  and  then  to  return  to  Granville,  and  not  intending  to 
change  his  residence  from  Granville  to  Massachusetts.  The  defend- 
ant's evidence  tended  to  prove,  that  the  intention  of  his  wife,  in  ac- 
companying him,  was  to  visit  some  friends.  It  appeared,  that  the 
defendant,  on  this  occasion,  remained  in  Massachusetts,  at  work, 
until  January,  1847,  when  he  returned  to  Granville ;  and  that  he 
kept  house  in  Massachusetts  during  the  last  three  or  four  months  of 
his  being  there ;  and  that,  about  the  time  he  commenced  keeping 
house  there,  he  made  arrangements  for  returning  to  Granville,  in 
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pursuance  of  his  original  intention  at  the  time  he  left.  There  was 
no  conflict  in  the  testimony  as  to  the  time  and  manner  of  the  defend- 
ant's residence  in  Massachusetts. 

The  defendant  gave  evidence  tending  to  prove,  that  the  payee  of 
the  note  in  suit  was  the  wife  of  one  Sidney  Booth  at  the  time  the 
note  was  given,  and  that  the  note  was  given  in  payment  for  a  car- 
pet, which  belonged  to  Booth  previous  to  his  marriage,  and  which  he 
sold  to  the  defendant;— and  also  gave  in  evidence  copies  of  record 
from  the  United  States'  district  court,  showing  the  petition,  proceed- 
ings thereon,  decree  and  discharge  in  bankruptcy  of  Booth,  after  the 
execution  of  the  note ; — and  also  gave  evidence  tending  to  prove, 
that  the  note  remained  in  the  possession  of  Booth  until  a  short  time 
before  the  commencement  of  this  suit,  when  he  sold  and  transferred 
it  to  the  plaintiff  and  soon  after  left  the  country ; — and  also  proved 
by  the  assignee  in  bankruptcy  of  Booth,  that  he  had  no  knowledge 
of  the  existence  of  this  note,  or  of  this  suit,  until  the  day  of  this  trial, 
and  that  he  never  transferred  the  note  to  the  plaintiff,  or  authorized 
any  transfer  of  it  or  any  suit  to  be  commenced  upon  it.  The  de- 
fendant also  offered  to  prove,  that,  at  the  time  the  note  was  executed, 
Booth  requested  to  have  it  made  payable  to  his  wife,  stating  that  he 
designed  going  into  bankruptcy  and  wished  that  it  should  not  pass 
to  his  assignee,  and  that  the  note  was  accordingly  so  executed. 
This  evidence  was  objected  to  by  the  plaintiff  and  excluded  by  the 
court  There  was  no  evidence,  that  the  plaintiff  had  notice  of  the 
circumstances  of  the  execution  of  the  note,  or  of  the  proceedings  in 
bankruptcy,  before  the  purchase  of  the  note.  No  evidence  was  in- 
troduced by  the  plaintiff  in  reference  to  the  transfer  of  the  note,  or 
the  facts  connected  with  the  consideration  or  possession  of  the  note, 
or  the  proceedings  in  bankruptcy. 

The  court  instructed  the  jury,  that,  if  they  believed  the  witnesses, 
the  period  of  the  defendant's  absence  to  Massachusetts  should  be 
deducted  from  the  period  which  elapsed  between  the  time  when  the 
note  became  due  and  the  commencement  of  this  suit,  for  the  pur- 
pose of  determining  the  question,  whether  the  note  was  barred  by 
the  statute  of  limitations ;  and  that  the  facts  proved  in  regard  to  the 
bankruptcy  of  Booth  and  the  transfer  of  the  note  did  not  constitute 
any  defence  to  the  note. 

Verdict  for  plaintiff.    Exceptions  by  defendant 
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E.  J.  Phelps  for  defendant. 
Barber  and  Bushrull  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  first  question  arising  in  the  case  is,  whether 
the  defendant's  absence  from  the  state,  as  stated  in  the  bill  of  excep- 
tions, was  of  such  a  character,  as  properly  to  be  deducted  in  com- 
puting the  time  of  the  statute  of  limitations.  We  understand  from 
the  argument,  although  the  date  of  the  writ  is  not  copied  into  the 
case  furnished  to  the  court,  that  if  either  absence  of  the  defendant  be 
deducted,  it  will  be  sufficient  to  remove  the  bar.  It  will  therefore 
only  be  necessary  to  examine  the  latter ;  as,  if  this  be  not  sufficient, 
the  other  must  fail  of  course,  and  if  this  be  allowed,  it  is  sufficient 

It  seems  to  us,  that  all,  which  it  is  important  to  determine,  is, 
whether  the  defendant,  at  that  time,  left  any  domicil  in  this  state. 
If  not,  he  must  be  taken  to  "  be  absent  from  and  reside  out  of  the 
state,"  in  the  language  of  the  statute.  This  Question  of  domicil  may 
possibly  be  viewed  differently  with  reference  to  different  subjects. 
But  the  consideration,  which  must  have  operated  upon  the  legisla- 
ture in  so  framing  the  statute  in  this  case,  seems  to  us  to  have  been 
what  is  suggested  by  counsel, — whether  the  defendant's  domicil  in 
this  state  was  so  broken  up,  that  it  would  not  have  been  competent 
to  serve  process  upon  him,  by  leaving  a  copy  there.  And  for  that 
purpose,  it  seems  to  us,  there  must  be  some  place  of  abode,  which 
his  family  or  his  effects  exclusively  maintain  in  his  absence,  and  to 
which  he  may  be  expected  soon,  or  in  some  convenient  time,  to  re- 
turn, so  that,  a  copy  being  left  there  and  notice  in  fact  proved,  the 
plaintiff  may  take  a  valid  judgment  The  merely  scattering  the 
remnants  of  his  effects  among  his  friends  seems  more  like  breaking 
up  than  keeping  a  domicil. 

It  is  useless  to  speculate  upon  possible  cases.  It  is  obvious  the 
latter  absence  of  the  defendant  left  no  such  domicil  in  this  state.  A 
somewhat  similar  rule  has  been  adopted  in  regard  to  a  residence  to 
confer  a  settlement  in  this  state  during  the  actual  absence  of  the 
person  concerned,  for  all  or  a  portion  of  the  time.  In  MxddUtown 
v.  Paukney,  2  Vt  437,  it  is  said,  that  one's  family,  to  continue  his 
residence  in  his  absence,  for  such  purpose, "  must  continue  together, 
keeping  house  as  a  family." 
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In  regard  to  the  plaintiff's  title  to  the  note  in  this  case,  that  is  a 
question,  which  the  defendant  is  only  allowed  to  raise  for  the  par- 
pose  of  protecting  himself  from  a  subsequent  suit  in  the  name  of 
some  one  having  better  title,  and  who  has  not  acquiesced  in  the 
present  suit.  Beyond  that  the  defendant  is  not  allowed  to  contest 
the  plaintiff's  title  to  sue. 

In  the  present  case  nothing  appears  to  make  it  at  all  probable, 
that  the  assignee  will  ever  assert  any  control  over  this  note.  The 
settlement  of  Booth's  estate  is  no  doubt  closed  in  the  district  court, 
the  bankrupt  law  is  repealed,  this  note  is  of  insignificant  amount, 
and  even  if  the  saving  in  the  repeal  of  the  law  would  justify  the 
assignee  in  instituting  a  new  proceeding  in  that  case,  it  is  absurd, 
almost,  to  suppose  it  will  be  done.  , 

But  it  may  be  said,  the  principle  is  as  important,  as  if  the  debt 
were  larger.  It  is  more  so,  perhaps ;  for  there  is  little  else,  which 
is  important  here.  And  it  appearing,  that  the  assignee  had  notice 
of  this  suit,  before  the  judgment  in  the  court  below*  he  must  now  be 
esteemed  as  acquiescing  in  the  farther  progress  of  the  suit,  which  he 
might  at  any  time  arrest,  if  not  at  law,  certainly  in  equity,  if  the 
amount  were  sufficient  And  even  after  this  judgment  is  entered 
up,  the  assignee,  if  his  title  is  good, — which  I  should  not  much 
doubt, — and  he  courts  such  an  office,  may  now,  as  we  think,  control 
the  collection  of  the  execution ;  and  if  he  do  not  interfere,  until  the 
money  is  paid  over,  he  must  "  forever  hold  his  peace,"  and  the  pay* 
ment  will  protect  the  defendant.  Judgment  affirmed. 


Abel  P.  Skiff  v.  Henry  N.  Solace. 
Trespass.     Constructive  possession.     Chattel  mortgage. 

Although  a  mortgagee  of  chattelg  may  hare  the  right,  by  the  termg  of  the  mort- 
gage, to  take  possession  of  the  property  mortgaged,  whenever  he  deems  that  he 
is  in  danger  of  losing  the  mortgage  debt  by  delaying  its  collection  nntil  the  time 
specified  for  its  payment,  yet  this  will  not  give  him  the  constructive  ] 
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of  the  property,  m  u  to  enable  him  to  maintain  trespass,  unless  the  contin- 
gency have  happened,  upon  which  his  right  to  take  possession  depends,  and 
have  been  followed  by  some  act  upon  his  part,  asserting  the  right. 

A  mortgage  of  chattels,  executed  in  the  state  of  New  York,  and  valid,  by  the 
laws  of  that  state,  without  a  change  of  possession,  will  not  protect  the  property 
from  attachment  in  this  state,  by  creditors  of  the  mortgagor,  if  found  here  in  the 
possession  of  the  mortgagor,  though  brought  here  by  him  lor  a  temporary  pur- 
pose. 

Trespass  for  two  horses,  a  wagon  and  harness.  Plea,  the  gen- 
eral issue,  and  trial  by  jury,  June  Term,  1849, — Bennett,  J.,  presi- 
ding. 

The  plaintiff  proved,  that  the  property  in  question  belonged  to 
one  Perkins,  who  resided  at  Schroon,  in  the  state  of  New  York, 
and  gave  in  evidence  a  mortgage  of  the  property  executed  to  the 
plaintiff  by  Perkins,  at  Scroon,  April  27,  1848,  and  recorded  in  the 
proper  office  in  the  state  of  New  York.  This  mortgage,  reciting 
that  Perkins  was  indebted  to  the  plaintiff  in  the  sum  of  $160,00, 
conveyed  to  the  plaintiff,  among  other  things,  the  property  in  ques- 
tion, as  security  for  its  payment,  and  contained  a  condition,  that,  if 
Perkins  should  pay  to  the  plaintiff  the  debt  aforesaid,  with  the  in- 
terest,— paying  $50,00  within  three  months  from  the  date  of  the 
mortgage,  950,00  in  six  months,  and  the  residue  in  one  year,  then 
the  mortgage  should  he  void ;  but  that,  if  default  should  be  made  in 
such  payments,  or  if  the  plaintiff  should  at  any  time  deem  himself  in 
danger  of  losing  the  debt,  by  delaying  collection  until  the  time  spec- 
ified for  its  payment,  the  plaintiff  might  take  possession  of  the  mort- 
gaged property  at  any  time,  either  before  or  after  the  expiration  of 
the  time  specified,  and  sell  it,  or  so  much  as  should  be  necessary  to 
satisfy  the  debt,  interest  and  expenses, — giving  such  notice  as  is  re- 
quired by  law  for  constables'  sales.  The  plaintiff  also  proved,  that 
the  mortgaged  property  had  always  remained  in  the  possession  of 
Perkins,  at  Schroon,  both  previous  and  subsequent  to  the  execu- 
tion of  the  mortgage,  until  May  2,  1848,  when  Perkins  came  to 
Bridport  in  the  county  of  Addison,  where  the  plaintiff  resided,  and 
brought  the  property  with  him  for  a  temporary  purpose ;  and  that 
the  next  morning  after  the  arrival  of  Perkins  at  Bridport  the  property 
was  attached  by  the  defendant,  who  was  a  deputy  sheriff,  upon  writs 
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in  favor  of  creditors  of  Perkins,  wbo  were  citizens  of  this  state,  and 
was  subsequently  sold  upon  executions  duly  obtained  in  those  suits. 
The  plaintiff  also  gave  evidence  tending  to  prove,  that  when  Perkins 
came  to  Bridport,  with  the  property,  he  came  to  the  plaintiff's  house, 
and  remained  there  that  night,  and  that  an  arrangement  was  made 
between  him  and  Perkins,  that  evening,  by  which  the  plaintiff  was 
to  take  the  property  in  satisfaction  of  the  mortgage  debt,  and  that 
Perkins  should  return  home  the  next  morning,  leaving  the  property 
in  the  plaintiff's  possession, — but  that  the  property  was  taken  by 
the  defendant  the  next  morning,  before  Perkins  left  the  plaintiff's 
house ; — but  the  evidence  upon  the  part  of  the  defendant  tended  to 
contradict  this,  and  to  show,  that  the  property  remained,  until  the 
time  of  the  attachment,  in  the  possession  of  Perkins,  with  the  intent, 
upon  his  part  and  that  of  the  plaintiff,  that  he  should  return  with  it 
to  Schroon  on  the  morning  of  the  attachment  and  retain  possession 
of  it,  as  before. 

It  being  admitted,  that  the  mortgage  was  bona  fide  in  fact,  and 
made  to  secure  a  just  debt,  the  court  decided,  that  as  by  the  laws  of 
New  York  the  mortgage  was  valid  against  the  creditors  of  Perkins, 
without  an  actual  change  in  the  possession  of  the  property,  the  de- 
fendant was  not  justified  in  attaching  and  selling  the  property,  al- 
though the  mortgagor  retained  the  possession  and  had  the  property 
in  this  state,  for  a  temporary  purpose,  when  it  was  attached. 

Verdict  for  plaintiff.     Exceptions  by  defendant. 

J.  Pierpoint  and  E.  J.  Phelps  for  defendant. 

1.  In  the  present  case,  whatever  the  plaintiff's  lien  might  have 
been,  under  the  chattel  mortgage,  he  was  not  entitled  to  and  did  not 
have  the  possession  of  the  property  at  the  time  of  the  attachment 
5  Yt.  97,  274,  928.  11  Vt.  587.  The  evidence  tending  to  show  a 
change  of  possession  under  a  subsequent  contract  is  of  course  out 
of  the  case,  since  the  defendant's  evidence  upon  this  point  was 
treated  as  immaterial,  and  the  decision  placed  solely  upon  the  lien 
created  by  the  mortgage. 

2.  The  plaintiff  acquired  no  lien,  under  the  mortgage,  that  was 
valid  in  this  state  against  creditors,  if  unaccompanied  by  a  change  of 
possession.  Liens  of  any  description,  acquired  under  the  laws  of 
one  jurisdiction  and  invalid  by  the  laws  of  another,  must  always  give 
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way,  in  the  courts  of  the  latter,  when  in  conflict  with  liens  acquired 
there,  by  its  citizens,  under  its  laws.  As  between  the  parties  to 
such  a  lien,  it  is  treated  as  valid,  and  is  governed  by  the  lex  loci  con- 
tractus ;  but  as  to  creditors,  in  the  country  where  it  is  sought  to 
be  enforced,  it  is  otherwise.  For  the  right  of  priority  is  no  part  of 
the  contract,  but  it  is  a  personal  privilege,  dependent  on  the  laws  of 
the  place  where  the  right  is  tried,  so  far  as  the  citizens  of  that  place 
are  concerned.  The  principle  of  comity,  under  which  foreign  laws 
are  recognized  and  enforced  as  between  the  parties  to  contracts, 
never  has  been  and  never  should  be  extended,  so  as  to  interfere  with 
the  rights  of  those  not  parties  to  such  contracts,  or  affected  by  such 
laws.  Story's  Confl.  of  Laws,  §§  323-326.  Harrison  v.  Sterry  et 
al.f  2  U.  S.  Cond.  R.  260.  Potter  v.  Brown,  5  East  124.  Ingra- 
ham  v.  Geyer,  13  Mass.  146.  Fall  River  Iron  Co.  v.  Croad,  15 
Pick.  11.  The  same  rule  has  been  established  in  America,  as  to 
attachments  made  by  creditors  after  an  assignment  in  bankruptcy  in 
another  state,  or  country.  Ogden  v.  Saunders,  6  U.  S.  Cond.  R. 
523.  Abraham  v.  Plestero,  3  Wend.  560.  2  Kent.  406.  5  N.  H. 
213.  And  the  principle  has  been  extended  to  absolute  sales  of  per- 
sonal property,  made  abroad  and  valid  there,  when  invalid  by  the 
law  of  the  state  where  sought  to  be  enforced,  and  in  conflict  with 
the  rights  or  liens  of  its  citizens.  Story's  Confl.  of  Laws,  §§  385- 
391.  Lanfear  v.  Sumner,  17  Mass.  110.  Lamb  v.  Durant,  12 
lb.  54. 

C.  Linsley  and  /.  A.  Beckwith  for  plaintiff. 

1.  A  chattel  mortgage  is  a  sale  and  transfer  of  the  property  to  the 
mortgagee,  subject,  however,  to  be  defeated,  if  the  mortgagor  per- 
form. Hence  the  mortgagee  becomes  general  owner,  with  right  of 
immediate  possession.  Woodruff  v.  Halsey,  8  Pick.  333.  Newall 
v.  Wright,  3  Mass.  138.  1  Smith's  Lead.  Cas.  298.  2  Mass,  495. 
But  if  this  do  not  necessarily  result  from  the  very  nature  of  the  mort- 
gage, yet  in  this  case  the  instrument  expressly  gives  the  right.  Own- 
ership, with  right  of  immediate  possession,  is  sufficient,  and  trespass 
is  therefore  the  proper  remedy.  Edwards  v.  Edwards,  11  Vt  588. 
Putnam  v.  Wyley,  8  Johns.  432. 

2.  By  the  laws  of  New  York,  where  the  contract  was  made,  where 
the  mortgagor  resided,  and  where  was  the  situs  of  the  property  at 
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the  time  of  miking  the  contract,  the  mortgage  was  valid  against 
creditors.  The  transfer  was  complete,  before  the  property  came 
into  this  state ;  and  it  came  here  with  all  its  liens.  Story's  ConfL  of 
Laws  300,  324, 335.  Bat  however  the  rale  may  be  in  cases,  where 
the  property  mortgaged  is  brought  into  the  state  with  the  intention 
of  permanent  location,  comity  requires,  that  the  rale  contended  for 
should  not  be  applied  in  regard  to  property  brought  into  this  state 
for  temporary  purposes  merely.    Story's  Confl.  323. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.    Upon  the  bill  of  exceptions  two  questions  are  raised 
fen1  consideration. 

1.  It  is  insisted,  that,  in  order  to  entitle  the  plaintiff  to  recover 
in  this  suit,  he  must  have  had  either  the  actual  or  constructive  pos- 
session of  the  property,  at  the  time  it  was  taken  by  the  defendant; 
This  principle  is  well  settled  and  seems  not  to  be  controverted  by 
the  plaintiff.  He,  however,  insists,  that  he  was  the  owner  of  the 
property  at  the  time  of  the  attachment  and  was  entitled  to  immediate 
possession,  and  that  consequently  he  was  constructively  in  possession 
of  the  property  in  question.  This  proposition  rests  for  its  support 
upon  the  mortgage  deed,  from  which  the  plaintiff  derives  his  title. 
The  contract  evidently  contemplates,  that  the  mortgagor  should  re- 
tain  possession  of  the  property,  until  there  should  be  a  failure  on  his 
part  to  make  the  payments  stipulated  in  the  deed.  It,  however,  con- 
tains a  provision,  "  that  if  the  mortgagee  should  at  any  time  deem 
himself  in  danger  of  losing  his  debt  by  delaying  the  collection  of  it 
until  the  expiration  of  the  time  limited  for  the  payment,  he  was  au- 
thorized to  take  possession  of  the  property;"  and  upon  this  clause 
the  plaintiff  relies,  to  establish  his  right  to  immediate  possession. 
To  this  it  is  objected,  that  the  right  to  possession  is  made  to  depend 
upon  a  contingency,  until  the  happening  of  which,  followed  by  some 
act  of  the  mortgagee,  asserting  the  right,  the  right  to  possession  does 
not  attach.  And  this  objection,  we  think,  is  sustained  by  repeated 
adjudications  in  this  court  We  do  not  see,  how  it  is  to  be  distin- 
guished, in  principle,  from  the  case  of  Soper  v.  Sumner,  5  Vt.  374L 
Nor  could  the  mortgagee  be  justified  in  taking  immediate  possession 
of  the  property  mortgaged,  unless  he  had  reasonable  apprehension  of 
loss  by  delay.  BatcheUer  v.  Warren,  19  Vt.  371.  Soper  v.  Sum- 
ner, 5  Vt  274. 
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But  it  does  not  appear,  that  the  plaintiff  ever  undertook,  or  ever 
manifested  an  intention,  to  take  possession  of  the  property  prior  to 
the  attachment  by  the  defendant  We  do  not  see,  then,  how  the 
plaintiff  can  be  said  to  hare  been  in  either  the  actual  or  constructive 
possession  of  the  property,  at  the  time  of  the  alleged  trespass,  and 
consequently,  we  think,  the  facts  do  not  enable  the  plaintiff  to  main- 
tain this  suit 

2.  It  is  urged  by  the  plaintiff,  that,  by  virtue  of  the  mortgage,  he 
acquired  a  lien  upon  the  property,  which,  by  the  laws  of  New  York, 
was  valid  without  a  change  of  possession ;  and,  being  valid  there,  he 
insists,  that  it  is  sufficient  to  defeat  the  defendant's  attachment,  made 
in  this  state.  The  validity  of  the  plaintiff's  lien,  by  the  laws  of  New 
York,  is  conceded,  and,  as  between  the  parties  to  the  mortgage,  it  may 
be  admitted  to  be  valid  and  binding,  wherever  the  property  may  be 
found.  "  Although  the  law  does  not,  by  its  own  force,  operate  in 
any  other  country  but  that  which  established  it,  and  the  judicial  tri- 
bunals of  another  country  are  not  bound  to  recognize  it ;  yet  states, 
from  comity  and  considerations  of  mutual  interest,  recognize  and 
give  effect  to  the  laws  of  each  other,  when  the  rights  either  of  their 
own  subjects  or  of  foreigners  are  derived  from  or  are  dependent  on 
those  laws.  But  such  recognition  does  not  take  place  by  any  foreign 
state,  when  it  would  be  incompatible  with  its  own  authority,  or  pre- 
judicial to  the  interests  of  its  own  subjects." 

Admitting  the  validity  of  the  mortgage  in  New  York,  it  by  no 
means  follows,  that  it  is  to  be  received  and  recognized  here,  to  de- 
feat attachments  made  by  our  own  citizens.  This  is  not  required 
by  the  comity  of  states.  In  the  case  at  bar,  the  mortgagee  permits 
the  property  to  remain  in  the  possession  of  the  mortgagor,  who  takes 
it  into  another  jurisdiction,  by  the  laws  of  which  the  property  be- 
comes subject  to  attachment  by  the  creditors  of  the  mortgagor,  and 
it  is  there  attached;  yet  he  claims,  that  his  lien,  created  by  the 
mortgage,  in  a  foreign  jurisdiction,  will  take  precedence  of  and  de- 
feat the  lien  created  by  the  attachment.  Such  is,  in  substance,  the 
claim  urged  by  the  plaintiff;  but  we  think  it  is  not  sustained  by  the 
current  of  authorities.  Ingraham  v.  Geyer,  13  Mass.  146.  Potter 
v.  Brown,  5  East  124. 

As  between  these  parties,  the  case  presents  simply  a  question  of 
conflicting  liens.    The  property  in  question,  when  brought  here, 
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became  subject  to  oar  laws  and  liable  to  attachment  by  the  creditors 
of  the  mortgagor.  The  defendant  was  not  a  party  to  the  contract, 
under  which  the  plaintiff  claims  to  hold  the  property.  As  between 
the  parties  claiming  by  virtue  of  these  conflicting  liens,  it  seems  to 
us,  that  the  one  created  under  our  law  should  be  sustained  by  the 
tribunals  of  this  state.    Story's  Confl.  of  Laws,  sec.  323-326. 

Though  the  plaintiff's  lien,  by  the  laws  of  New  York,  be  valid, 
yet  we  apprehend,  it  will  hardly  be  pretended,  that  such  a  mortgage, 
made  here  and  unaccompanied  by  a  change  of  possession  of  the 
chattels,  would  create  a  valid  lien,  as  against  attaching  creditors  of 
the  mortgagor.  Such  a  doctrine  is  at  variance  with  the  well  estab- 
lished rule  in  this  state,  that,  to  constitute  a  valid  sale  of  chattels  as 
against  the  creditors  of  the  vendor,  there  must  be  an  open,  visible 
change  of  possession. 

We  are  not  aware,  that  the  precise  question  here  presented  has 
ever  been  decided  by  this  court  The  case  of  Woodward  v.  Gates, 
9  Vt  358,  involved  an  inquiry  into  the  validity  of  a  chattel  mort- 
gage, executed  in  New  Hampshire;  but  the  court  decided  the  case 
upon  the  ground,  that  the  statute  of  New  Hampshire,  regulating 
mortgages  of  personal  property,  had  not,  in  that  case,  been  complied 
with.  The  late  Chief  Justice  Williams,  however,  in  delivering  the 
opinion  of  the  court,  says,  "  The  only  remaining  question  is,  whether 
the  statute  of  New  Hampshire  protects  the  property  of  the  plaintiff 
against  the  attachment  of  the  defendants.  If  the  statute  had  been 
complied  with,  my  individual  opinion  is,  that  it  could  not  have 
availed  the  plaintiff.  The  property,  when  in  this  state,  was  subject 
to  attachment  at  the  suit  of  the  creditors  of  the  vendor,  so  long  as  his 
possession  remained  unchanged**  I  cite  the  foregoing  remarks  of 
Judge  Williams,  not  as  authority,  but  as  the  individual  opinion  of 
an  eminent  judge,  which  is  entitled  to  great  respect,  and  in  which 
opinion  we  fully  concur. 

The  judgment  of  the  county  court  is  reversed  and  a  new  trial 
granted. 
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Gubtavus  A.  Austin,  Executor  of  Apollos  Austin,  v.  Tabor  C. 
Imus,  Cosrill  Merrill  and  Jonab  N.  Smith. 

Computation  of  interest.    Note  executed  in  another  state.    Annual 

interest 

At  between  the  parties  to  a  promissory  note,  executed  in  the  state  of  New  York, 
and  made  payable  generally,  interest  will  be  allowed  after  the  rate  of  biz  per 
cent.,  if  it  appear,  from  the  circumstances  attending  the  execution  of  the  note, 
that  it  was  the  expectation  and  intention  of  the  parties,  that  it  would  be  paid  in 
this  state. 

And  the  same  rale  will  be  applied,  in  case  of  a  negotiable  note  held  by  an  indor- 
see for  valve,  if  it  appear,  that  the  indorsee  received  the  note  when  over  due. 

There  is  no  difference  between  a  note  made  payable  with  "  annual  inter tti^*  and 
a  note  made  payable  with  "  inter t$t  annually." 

Upon  a  note  for  the  payment  of  money  with  interest  annually,  interest  is  to  be  cast 
npon  that  interest,  from  the  time  it  becomes  doe  until  the  note  is  actually  paid. 

Ejectment  for  land  in  Addison.  The  plaintiff  claimed  title  by 
virtue  of  a  mortgage  deed,  executed  by  the  defendant  Imus  to  Sam- 
uel B.  Wellington,  dated  January  20,  1837,  and  by  him  assigned  to 
the  plaintiff's  testator,  October  26,  1842.  Judgment  having  been 
rendered  for  the  plaintiff,  the  defendants  filed  a  notice  to  be  allowed 
to  redeem,  according  to  the  statute. 

It  appeared,  that  Wellington,  who  resided  at  the  time  in  Addison, 
in  this  state,  sold  and  conveyed  to  Imus,  who  was  a  resident  of  Mo- 
riah,  in  the  state  of  New  York,  the  farm  in  Addison,  upon  which 
Wellington  then  resided, — reserving  to  himself,  by  the  deed,  the  use 
of  one  half  of  the  dwelling  house  on  the  premises  and  one  half  of 
the  fruit  thereon,  if  he  should  want  them  for  the  use  of  himself  or 
his  family,  for  the  term  of  three  years.  This  deed  was  dated  Janu- 
ary 20,  1837,  and  was  executed  at  Moriah.  At  the  same  time  and 
place  Imus  executed  to  Wellington  three  promissory  notes,  for  the 
purchase  money  of  the  farm,— one  for  $500,00,  payable  January  15, 

1839,  with  annual  interest,— one  for  $500,00,  payable  January  15, 

1840,  with  annual  interest, — and  one  for  $1000,00,  payable  January 
15,  1838,  with  interest    Each  of  these  notes  was  expressed  to  be 
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"  for  Talue  received  in  Moriah,"  and  was  made  payable  to  Welling- 
ton, or  bearer.  The  mortgage  deed,  under  which  the  plaintiff  claimed 
title,  was  executed  to  secure  the  payment  of  these  notes.  Immediately 
after  the  purchase  Imus  removed  into  this  state,  upon  the  farm,  and 
Wellington  continued  to  reside  upon  the  farm  about  one  year,  and 
then  removed  to  the  state  of  New  York. 

The  defendants  insisted,  that  only  six  per  cent,  interest  should  be 
computed  upon  the  notes  from  their  date  to  the  time  of  the  judg- 
ment, and  that,  upon  the  two  notes  payable  with  annual  interest,  an- 
nual interest  should  only  be  computed  to  the  time  when  the  notes 
fell  due,  and  after  that,  only  simple  interest  should  be  computed 
upon  them. 

The  court  decided,  pro  forma,  that  seven  per  cent,  interest  should 
be  computed  npon  the  notes  from  their  dates  respectively  to  the  time 
of  the  judgment,  and  that,  upon  those  notes  which  were  made  payable 
with  interest  annually,  annual  interest  should  be  computed  and  paid, 
as  well  after  these  notes  fell  due,  as  before.  To  which  decision 
the  defendants  excepted. 

P.  C.  Tucker  and  P.  C.  Tucker,  Jr.,  for  defendants. 

1.  The  notes  must  have  been  understood  by  the  parties  to  be  pay- 
able in  Vermont  If  only  such  an  implied  understanding  existed,  it 
is  sufficient  to  limit  the  rate  of  interest  upon  them  to  that  allowed 
by  the  laws  of  this  state.  Evaris  v.  Nason,  11  Vt  122.  If  the 
place  of  performance  be  not  named  in  the  notes,  it  is  to  be  ascer- 
tained by  the  circumstances  attending  the  making  of  the  contract. 
It  is  not  an  absolute  inference,  that  the  place,  where  the  notes  are 
dated,  is  necessarily  to  be  taken  as  the  place  of  payment  Peck  et 
aL  v.  Mayo  et  al,  14  Vt  38.  Unless  the  place  of  the  date  of  these 
notes  be  treated  as  conclusive,  there  is  no  evidence  in  the  case,  that 
the  parties  intended,  that  they  should  be  payable  in  New  York,  or 
governed  by  the  laws  of  that  state. 

2.  Annual  interest  should  have  been  computed  on  the  two  #500,00 
notes  to  the  time  when  they  were  respectively  payable,  and  after  that 
time  simple  interest  only  should  have  been  computed  on  them.  The 
rule  established  by  the  supreme  court, — 1  Aik.  410,— allows  interest 
to  be  cast  as  annual  interest  from  the  time  the  contract  falls  due  to 
the  time  only  of  the  payment  of  the  contract  itself,  and  adds,  that 
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"  interest  upon  interest  is  not  allowed;"  As  to  running  accounts 
the  last  part  of  this  rule  is  established.  Wheelock  v.  MouUon  et  al, 
13  Vt  430.  In  Massachusetts,  upon  a  bill  to  redeem,  only  simple 
interest  is  computed  upon  the  mortgage  debt ;  Reed  r.  Reed,  10 
Pick.  396 ;  10  Am.  Jur.  220;  and  in  an  action  upon  a  note  payable 
with  interest  annually,  the  payee  cannot,  without  demanding  his  in* 
terest,  be  permitted  to  compound  it ;  Wilcox  v.  Howland,  23  Pick. 
167.  Hastings  v.  Wistcall,  8  Mass.  455.  In  CatUn  v.  Lyman  et 
al.,  16  Vt.  44,  the  court  say,  parties  cannot  stipulate  in  advance, 
either  for  compound  or  what  is  termed  annual  interest,  to  be  reck- 
oned for  a  succession  of  years.  This  would  be  to  control  the  mode 
of  computation  fixed  by  the  statute,  and,  if  not  usurious,  it  is  oppres- 
sive and  illegal." 

H.  Hah  and  A.  Peck  for  plaintiff. 

The  notes  were  made  and  dated  in  New  York,  (where  the  maker 
then  resided,)  and  must  draw  the  rate  of  interest  allowed  by  the  laws 
of  that  state.  The  lex  loci  contractus  governs,  unless  the  contract 
expressly  provide  for  performance  in  another  country.  A  contract 
payable  generally,  without  naming  any  place  of  performance,  is  gov- 
erned by  the  law  of  the  country,  where  it  is  made.  Story's  Confl.  of 
Laws  $$  279, 291 ,  295, 296,  317.  Vanschmk  v.  Edwards,  2  Johns. 
Cas.  355.  It  makes  no  difference,  that  the  debt,  or  contract,  is  se- 
cured by  mortgage  on  real  estate  in  another  country.  The  debt  is 
the  principal,  and  the  mortgage,  being  but  an  incident  for  the  secu- 
rity of  the  debt,  cannot  change  the  persona]  liability  of  the  debtor, 
or  impair  the  rights  of  the  creditor  under  the  contract,  which  it  was 
intended  to  secure.  Story's  Confl.,  §§  287,  288,  291,  293.  Sta- 
pleton  v.  Conway,  1  Yes.  427.  3  Atk.  727.  Nor  is  the  case  taken 
out  of  the  rule  by  the  fact,  that  the  property,  which  is  the  consid- 
eration of  the  debt,  or  contract,  is  situated  in  another  country, 
whether  such  property  is  personal  or  real  estate.  1  Yes.  427.  3  Atk. 
727.  Dewar  v.  Span,  3  T.  R.  425.  2  Johns.  Gas.  355.  Hosford 
v.  Nichols,  1  Paige  220.  2  Atk.  382.  The  defendant,  having  given 
negotiable  notes  and  put  them  afloat,  has  so  far  separated  the  debt 
from  the  original  consideration,  as  to  subject  it  to  the  general  prin- 
ciples of  commercial  law ;  and  it  is  a  fundamental  principle  of  that 
law,  that  negotiable  paper  is  to  be  interpreted  exclusively  by  what 
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appears  on  its  face  and  cannot  be  controlled  by  extraneous  evidence. 
U.  8.  Bank  v.  Lyman  et  a/.,  20  Vt.  668.  Upon  the  face  of  these 
notes  they  draw  seven  per  cent,  interest ;  and  the  plaintiff,  being  an 
indorsee  without  notice,  cannot  be  affected  by  this  extrinsic  evi- 
dence. 

The  mode  of  computation,  adopted  by  the  court  below,  was  cor- 
rect. The  notes,  in  terms,  were  payable  with  interest  annually ;  and 
there  is  no  difference,  in  this  respect,  between  interest  accruing  be- 
fore and  interest  accruing  after  the  note  falls  due.  The  stipulation, 
in  a  note  on  time,  to  pay  interest,  binds  the  maker  to  pay  interest, 
until  the  note  is  paid,  and  not  merely  until  it  falls  due.  The  same 
principle  ought  to  apply  to  a  note  payable  with  interest  annually. 
CatUn  v.  Lyman,  16  Vt.  44.  1  Aik.  410.  Newell  v.  Jones,  4  C.  & 
P.  124;  [19  E.  C.  L.  304.]  Dunshee  v.  Parmele,  Adm'r,  19  Vt. 
172. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  questions  arising  in  the  case  relate  to  the  rate 
of  interest  to  be  allowed  upon  the  notes  described  in  the  mortgage 
deed,  and  to  the  manner  of  computing  the  interest.  The  notes  in 
question  were  executed  at  Moriab,  in  the  state  of  New  York,  where 
the  maker  then  resided,  and  were  given  for  the  farm  embraced  in 
the  mortgage.  They  were  made  payable  to  Wellington,  (who  then 
resided  upon  the  farm,)  or  bearer,  and  without  designating  any  par- 
ticular place  of  payment.  And  the  question  arises,  is  the  holder  of 
the  notes  entitled  to  seven  per  cent  interest, — the  rate  allowed  by 
the  laws  of  New  York,  where  the  notes  were  made,— or  to  six  per 
cent.?— the  rate  of  interest  allowed  by  the  laws  of  the  state,  where 
the  consideration  for  the  notes  was  situated  and  where  the  payee 
then  resided. 

It  is  well  settled,  as  a  general  rule,  that  the  lex  loci  contractus 
must  govern  the  rate  of  interest,  where  the  contract  does  not  provide 
for  its  performance  in  another  jurisdiction,  or  where  the  contract 
has  nothing  upon  its  face,  and  there  is  nothing  in  the  circumstances 
attending  the  making  of  the  contract,  indicating  that  it  is  to  be  per- 
formed in  another  jurisdiction.  It  is  equally  well  settled,  that  where 
the  contract  provides  for  its  performance  in  another  jurisdiction,  the 
xxni.        37 
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rate  of  interest  will  be  controlled  by  the  laws  of  the  latter  place; 
and,  as  between  the  immediate  parties  to  the  contract,  if  there  are 
any  circumstances  attending  the  transaction,  which  render  it  reason- 
ably certain,  that  the  parties,  at  the  time,  contemplated  its  perform* 
ance  in  a  different  jurisdiction  from  the  one  where  the  contract  was 
made,  the  rate  of  interest  will  be  regulated  by  the  laws  of  the  place, 
where  the  parties  expected  and  intended  it  should  be  performed. 

But  it  is  said,  that  the  plaintiff  cannot  be  affected  by  any  circum- 
stances, (if  such  exist,)  indicating  the  understanding  of  the  parties, 
that  the  contract  was  to  be  performed  at  a  place  other  than  the  one 
where  it  was  made,  inasmuch  as  this  does  not  appear  upon  the  face 
of  the  contract,  and  it  being  negotiable  paper,  taken  by  the  plaintiff 
in  the  ordinary  course  of  business,  and  without  knowledge  of  such 
understanding. 

This  proposition  is  certainly  entitled  to  consideration,  and  we  are 
not  prepared  to  say,  it  is  not  sound,  when  applied  to  a  case  of  the 
purchase  of  negotiable  paper,  while  current,  and  before  it  comes  to 
maturity.  In  such  case,  there  would  seem  to  be  great  propriety  in 
sustaining  the  proposition.  But  it  does  not,  as  we  think,  become 
necessary  to  decide  that  point  in  disposing  of  the  case.  It  is  deemed 
a  sufficient  answer  to  the  ground  thus  assumed  by  the  plaintiff,  that 
the  notes,  when  he  purchased  them,  were  not  current,  but  were 
overdue  from  two  to  four  years, — as  appears  by  the  deed  of  assign- 
ment. Consequently,  the  plaintiff  took  them  subject  to  all  equities, 
and  the  defendant  may  avail  himself  of  the  matter  relied  upon,  the 
same  as  if  the  suit  were  in  the  name  of  Wellington,  the  payee. 

The  inquiry  then  arises,  do  the  facts  and  circumstances  disclosed 
in  the  case  justify  the  conclusion,  that  the  parties,  at  the  time  the 
contract  was  executed,  had  in  contemplation  its  performance  in  this 
state?  It  is  open  to  remark,  that  the  notes  in  question  contain  a 
singular  and  unusuai  expression,  calculated  to  attract  the  attention 
of  those  who  should  see  them.  Instead  of  their  being  written  in  the 
usual  form,  they  read  thus, — "  For  value  received  in  Moriah"  &c. 
What  the  design  was,  in  drawing  the  notes  in  this  peculiar  manner, 
does  not  appear,,  nor  is  itr  perhaps,  important  to  determine.  It  was 
calculated  to  attract  attention,  but  does  not  affect  the  validity  of  the 
notes.    It  will  be  borne  in  mind,  that  the  land,  the  conveyance  of 
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which  formed  the  consideration  of  the  notes,  was  situated  in  this 
state,  that  Wellington,  the  payee,  then  resided  upon  the  farm,  and, 
from  the  reservations  contained  in  the  deed,  reserving  to  himself  one 
half  the  house  and  half  the  fruit  for  three  years,  and  the  farther  fact, 
which  appears,  that  he  and  his  family  did  reside  there  one  year  after 
the  sale,  we  think  it  quite  evident,  that  the  parties,  at  the  time  of  the 
contract,  contemplated  that  Wellington  would  continue  to  reside  in 
the  house  the  entire  three  years,  during  which  time  all  the  notes 
would  fall  due.  Upon  these  facts  we  can  hardly  entertain  a  doubt, 
that  at  the  making  of  the  contract  the  parties  contemplated  and 
understood,  that  its  performance  was  to  be  in  Vermont.  Such,  we 
think,  was  the  intention  of  the  parties.  Consequently,  the  interest 
upon  tbe  notes  should  be  cast  at  six  per  cent,  in  conformity  to  the 
law  of  this  state. 

A  farther  question  is  made,  as  to  the  manner  in  which  the  interest 
upon  two  of  the  notes  should  he  cast, — they  being  payable  with 
annual  interest 

It  is  not  claimed,  that  there  is  any  difference  between  "  annual 
interest"  and  interest  annually.  There  is  no  legal  distinction.  Both 
mean  tbe  same  thing.  They  entitle  the  party  to  have  his  interest 
computed  in  conformity  to  the  rule  laid  down  in  1  Aik.  410.  It  is, 
however,  insisted,  that  by  that  rule  the  computation  of  annual  inter- 
est must  be  limited  to  the  time,  when  the  contract  falls  due. 

Such  is  not  the  construction  put  upon  the  rule  by  this  court.  In 
Dunshee  v.  Parmelee,  19  Vt.  172,  this  question  was  before  the  court, 
upon  a  computation  of  interest  precisely  like  the  one  adopted  by  the 
county  court  in  this  case ;  and  although  the  point  was  not  decided, 
(though  noted  upon  the  briefs  of  counsel,)  for  the  reason  that  it  was 
not  argued,  the  court  express  no  disapprobation  of  the  rule ;  but  the 
computation  was  in  conformity  to  long  established  usage.  Such  we 
believe  to  have  been  tbe  construction  generally  put  upon  the  rule  in 
Aikens,  and  it  seems  to  us  to  be  the  correct  construction.  "  Inter- 
est upon  a  contract  for  the  payment  of  interest  annually  is  to  be  cast 
upon  that  interest  after  the  same  falls  due,  up  to  the  time  of  pay- 
ment" Up  to  tbe  time  of  payment,  as  here  used,  means  the  time 
when  the  contract  is  actually  paid.  It  is  not  to  be  limited  to  the 
time,  when  the  contract  falls  due.     The  computation  of  the  annual 
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interest  having  been  made  by  the  court  below  in  conformity  to  this, 
it  is  satisfactory. 

The  judgment  of  the  county  court,  directing  the  interest  upon  the 
notes  to  be  cast  at  seven  per  cent.,  is  reversed,  and  the  interest  will 
be  oast  upon  all  the  notes  at  six  per  cent.,  and  interest  upon  the  an- 
imal interest  up  to  the  time  of  the  decree,  and  judgment  entered  for 
the  amount,  according  to  the  agreement  of  the  parties. 
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State  v,  Ephraim  F.  Clark. 
Indictment,     License  law. 

Ad  indictment  for  a  violation  of  the  the  license  law  of  1846  is  sufficient,  upon  mo- 
tion in  arrest  of  judgment,  although  H  only  negate  the  respondent's  being 
licensed  "  to  tell  distilled  spirituous  liquors,"  and  allege  a  single  act  of  sale. 

Indictment,  in  four  counts,  for  a  violation  of  the  license  law  of 
1846.    The  second  count  was  in  these  words  :— 

"And  the  jurors  aforesaid,  on  their  oath  aforesaid,  farther  present, 
"  that  the  said  Ephraim  F.  Clark,  on  the  10th  day  of  July,  A.  D. 
"  1849,  at  Pawlet,  not  being  then  and  there  licensed  to  sell  distilled 
"  spirituous  liquors,  as  is  required  by  the  statute  laws  of  this  state, 
"  did  then  and  there  sell  to  Peter  Bowman  distilled  spirituous  liquors, 
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"  in  a  less  quantity  than  one  pint,  to  wit,  ram,  gin  and  brandy,  by 
"  the  gill,  half  gill,  and  glass,  contrary  to  the  form  and  effect  of  the 
"  statute  in  such  case  made  and  provided,  and  against  the  peace  and 
"  dignity  of  the  state." 

A  nolle  prosequi  was  entered  as  to  all  the  counts,  except  the  sec- 
ond ;  and  as  to  that  count  the  respondent  pleaded  guilty,  and  then 
moved  in  arrest  of  judgment,  for  the  insufficiency  of  the  count 

The  county  court,  April  Term,  1850, — Hall,  J.,  presiding, — 
overruled  the  motion  and  rendered  judgment  upon  the  plea.  Excep- 
tions by  respondent. 

F.  Potter  for  respondent. 

The  second  count  does  not  charge  the  respondent  with  dealing  in 
the  selling  of  distilled  spirituous  liquors.  The  mere  selling  is  not 
declared  to  be  unlawful  by  the  statute  of  1846,  as  it  was  by  the  Rev. 
St.,  397.  The  statute  does  not  apply  to  one  who  might  make  an 
occasional  or  accidental  sale,  not  being  a  dealer.  A  single  act  of 
selling  does  not  make  a  man  a  hawker,  so  that  he  ought  to  take  a 
license.  Rex  v.  Little,  1  Burr.  609.  It  is  said  in  Potman  v. 
Vaughan,  1  T.  R.  572,  that  to  constitute  one  a  trader,  so  as  to  ren- 
der him  subject  to  the  bankrupt  laws,  he  must  deal  in  a  business, 
with  the  intention  of  continuing  in  it,  and  be  ready  at  all  times  to 
furnish  customers  whenever  they  call.  Ex  parte  Patterson,  1  Rose 
402.     Ex  parte  Maginnis,  lb.  84.     Ex  parte  Moole,  14  Ves.  603. 

June,  state's  attorney,  relied  upon  the  case  of  State  v.  Chandler, 
15  Vt  425. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  It  seems  to  us,  that  this  case  is  controlled  by  that 
of  State  v.  Chandler,  15  Vt.  425.  That  was  a  case  under  the  Re- 
vised Statutes,  and  this  under  the  statute  of  1846.  But  the  statutes, 
in  regard  to  what  shall  constitute  the  offence,  are  nearly  identical, — 
and  wholly  so  in  their  purport  and  preface.  Both  evidently  intend 
to  make  each  act  of  selling  penal.  The  statute  of  1846  is,  perhaps, 
on  this  point,  more  explicit  than  the  Revised  Statutes.  That  stat- 
ute expressly  provides,  that  "  for  each  quantity  of  less  than  one  pint " 
he  shall  incur  a  penalty ;  and  if  more  than  one  distinct  offence  be 
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incurred,  he  may  be  prosecuted  for  all  such  offences ;— so  that  it 
would  be  in  vain  to  attempt  to  distinguish  this  statute  from  the  Re- 
vised Statutes  in  this  respect ;  and  the  case  of  State  v.  Chandler 
must  govern  this. 

Judgment,  that  the  respondent  take  nothing  by  his  exceptions,  or 
motion,  and  that  he  pay  a  fine  of  ten  dollars  and  cost. 


Patrick  Morris  v.  William  M.  Redfield. 

Book  account.     Special  contract.     Acquiescence.     Payment. 

In  an  action  to  recover  for  labor,  performed  under  a  contract  special  as  to  the 
price  of  the  labor,  by  the  day,  it  is  competent  for  the  defendant  to  prove,  for 
the  purpose  of  reducing  the  amount  of  the  recovery,  that  the  plaintiff  was  on- 
faithful  and  indolent,  by  reason  of  which  his  wages  should  be  reduced  below 
the  stipulated  price. 

Whether  the  defendant,  in  soch  case,  is  bound  by  his  acquiescence  in  the  man- 
ner  in  which  the  plaintiff*  performed  his  labor,  so  as  to  preclude  him  from  in- 
sisting upon  any  reduction  of  the  plaintiff's  wages,  cannot  ordinarily  be  deter- 
mined as  a  question  of  law,— certainly  not,  unless  the  facts  are  minutely  de- 
tailed upon  the  bill  of  exceptions. 

But  to  the  extent,  to  which  the  defendant  pays  the  plaintiff  for  his  labor,  in  soch 
case,  the  defendant  is  bound ;  and  he  cannot  recover  back  any  portion  of  the 
amount  so  paid. 

Book  Account.  Judgment  to  account  was  rendered,  and  an  au- 
ditor was  appointed,  who  reported  the  facts  as  follows. 

The  plaintiff's  account  was  for  labor  performed  for  the  defendant, 
under  a  contract  made  with  one  Ecker,  the  defendant's  agent  The 
plaintiff  represented  to  Ecker,  that  he  had  been  at  work  for  one 
Chandler,  and  that  Chandler  had  paid  him  $1,75  per  day;  and 
Ecker  said  to  the  plaintiff,  that  the  defendant  expected  to  pay  for  la- 
bor what  Chandler  paid.  The  plaintiff  commenced  laboring  for  the 
defendant  in  March,  1848,  and  Ecker  entered  the  labor  upon  the 
defendant's  books  at  $  1 ,75  per  day,  except  the  two  last  entries,  one,  for 
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twenty-three  days,  and  one  for  thirteen  days,  which  were  carried  out 
in  pencil  marks  at  $1,50  per  day.  These  entries,  at  91,75  per  day, 
were  made  upon  the  supposition,  that  Chandler  paid  to  the  plaintiff 
that  sum ; — but  this  supposition  was  founded  wholly  upon  the  plain* 
tiff's  representations.  Chandler  in  fact  paid  to  the  plaintiff  $1,50 
per  day.  This  conversation  between  Ecker  and  the  defendant  was 
several  days  after  the  plaintiff  had  commenced  work  for  the  defend- 
ant The  plaintiff  was  a  stone  cutter,  and  worked  for  the  defendant 
at  that  employment.  During  the  first  four  or  five  weeks  of  his  work 
he  did  very  well,  but  after  that  time  he  was  occasionally  intoxicated, 
and  became  unsteady  and  unfaithful  in  the  service  of  the  defendant 
His  labor,  for  the  first  thirty  one  and  a  half  days  of  his  employment 
for  the  defendant,  was  worth  $1,50  per  day,  but  his  labor  for  one 
hundred  and  eleven  days,  afterwards,  was  not  worth  more  than  $1,25 
per  day.  The  account,  both  debit  and  credit,  was  kept  upon  the 
defendant's  book ;  and  on  the  thirteenth  of  July,  1848,  the  account 
was  posted,  and  the  balance  in  favor  of  the  plaintiff,  which  was 
$13,14,  was  carried  to  a  new  account;  but  no  settlement  was  made 
by  the  parties.  The  plaintiff  frequently  saw  the  defendant's  book, 
and  knew  that  he  was  credited  $1,75  per  day,  and  expected  to  re- 
ceive that  sum ;  and  Ecker  expected  to  pay  him  that  sum,  until  he 
learned,  that  Chandler  paid  him  only  $1,50  per  day.  It  did  not 
appear,  that  any  notice  was  given  to  the  plaintiff,  that  his  wages 
were  to  be  reduced,  until  the  time  when  the  parties  attempted  to 
make  a  settlement,  after  the  plaintiff  had  completed  his  work.  The 
defendant  made  payments  to  the  plaintiff,  upon  account,  from  time 
to  time  during  the  continuance  of  his  labor.  The  auditor,  allowing 
to  the  plaintiff  what  his  labor  was  worth,  as  above  stated,  found  due 
to  the  defendant  from  the  plaintiff  $27,87,  but  reported  that  if  the 
plaintiff  was  entitled  to  recover  at  the  rate  of  1 ,75  per  day,  there  was 
due  to  him  from  the  defendant  $50,76 ;  and  he  referred  to  the  court 
the  question  as  to  the  legal  rights  of  the  parties,  upon  the  facts 
stated. 

The  county  court,  November  Adjourned  Term,  1849,— Hall, 
J.,  presiding, — rendered  judgment  for  the  defendant  for  the  sum  re- 
ported by  the  auditor.     Exceptions  by  plaintiff. 
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Thrall  4»  Smith  for  plaintiff. 

The  plaintiff  is  entitled  to  recover  what  the  defendant  contracted 
to  pay  him,  notwithstanding  the  auditor  finds  his  work  was  worth  a 
much  less  sum.  Williams  v.  Hich,  2  Vt.  96.  It  is  of  no  impor- 
tance, what  representations  the  plaintiff  made  to  the  defendant,  as 
to  what  Chandler  had  paid  him,  to  induce  the  defendant  to  agree 
to  pay  him  $1,75  per  day.  If  these  representations  were  untrue,  it 
would  not  alter  or  vitiate  the  contract  Williams  v.  Hicks,  2  Vt. 
96.  1  Salk.  211.  12  East  136.  Vernon  v.  Keyes,  4  T.  R.  488. 
2  Stark.  Ev.  467.    Anth.  N.  P.  87. 

C.  L.  Williams  for  defendant. 

In  the  absence  of  a  contract  to  pay  a  larger  sum,  the  plaintiff 
would  be  only  entitled  to  the  value  of  his  services,  upon  a  quantum 
meruit.  There  was  no  contract  between  the  parties  at  or  previous 
to  the  time,  when  the  plaintiff  commenced  work ;  for  the  case  shows, 
that  it  was  not  until  several  days  after  that,  that  the  conversation 
between  the  plaintiff  and  the  defendant's  agent  took  place,  and  the 
entry  in  the  defendant's  books  was  subsequent  to  this;  and  these  are 
the  only  two  occurrences,  from  which  a  contract  as  to  price  is 
attempted  to  be  established.  Neither  of  these  amounted  to  a  con- 
tract to  pay  $1,75  per  day.  The  entry  of  that  sum  in  the  defend- 
ant's book  and  the  expectation  of  his  agent  were  procured  wholly  by 
the  false  and  fraudulent  representations  of  the  plaintiff  The  case 
does  not  show  any  contract  to  pay  $1,50  per  day;  but  if  there  had 
been  such  contract,  there  would  have  been  an  implied  condition,  that 
the  plaintiff  should  be  faithful  and  steady  in  the  defendant's  service, 
and  any  loss,  sustained  by  the  defendant  in  consequence  of  the  plain- 
tiff's unsteadiness,  should  be  deducted  from  the  contract  price. 
MouUon  v.  Trask,  9  Met.  577. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  We  understand  the  auditor  to  have  found,  sub- 
stantially, that  there  was  no  absolute  contract  as  to  the  price  of  the 
labor  done  by  the  plaintiff,  but,  at  most,  to  give  what  Chandler  gave 
the  plaintiff,  that  being  $1,50  per  diem.  This  being  so,  we  do  not 
see,  how  the  plaintiff  can  expect  to  recover  more,  as  the  auditor  ex- 
pressly finds,  that  his  labor  was  worth  no  more  than  $1,50  at  the 
most 
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If,  then,  we  treat  the  finding  of  the  auditor  as  amounting  to  a  spe- 
cial contract  to  pay  $1,50  per  day,  still  it  is  competent  for  the  defend- 
ant to  show,  that  the  plaintiff  was  unfaithful,  or  indolent,  by  reason 
of  which  his  wages  should  be  reduced  below  the  stipulated  price. 
And  this  we  understand  to  be  the  ground  stated  by  the  auditor  for 
only  allowing  $1,25  for  most  of  the  work. 

It  is  said,  that  the  defendant  is  bound  by  his  acquiescence  in  the 
manner  of  the  plaintiff's  performing  his  work.  That  must  depend 
so  much  upon  circumstances,  which  are  not  detailed  here,  that  it  is 
impossible  to  determine  it,  in  most  cases,  as  matter  of  law,— cer- 
tainly, unless  the  facts  are  minutely  detailed.  Neither  the  defendant, 
nor  his  chief  clerk,  might  have  been  fully  aware  of  the  plaintiff's  de- 
faults, until  near  the  close  of  his  labor  ;  and,  if  so/  they  might  have 
been  in  such  stress  of  necessity  for  that  kind  of.  labor,  as  to  justify  their 
hoping,  to  the  last,  that  he  would  do  better ;  so  that  it  is  impossible 
for  us  to  know,  that  the  defendant  should  be  bound,  by  his  acquies- 
cence, to  the  full  extent. 

But  to  the  extent  of  what  he  actually  paid  the  plaintiff  for  his 
labor,  we  think  he  should  be  bound.  There  is  no  reason  whatever 
to  suppose,  that  the  plaintiff  expected  he  was  taking  goods,  or  money, 
on  credit,  of  the  defendant,  or  that  the  defendant  so  considered  the 
matter. 

Judgment  reversed,  and  judgment  for  the  defendant  for  his  costs 
in  the  county  court,  deducting  the  plaintiff's  costs  in  this  court. 


Smith  &  Wood  v.  Allen  &  Stafford, 

Contract.     Illegality.     Sale  of  spirituous  liquors.    Notice  to  agent. 
Testimony  of  party. 

No  action  can  be  sustained  in  the  courts  of  this  state,  to  recover  the  price  of  spir- 
itaoos  liquors,  sold  in  this  state,  lor  the  purpose  of  being  retailed  here  by  the 
vendee  without  a  license,  the  vendor  knowing,  at  the  time  of  the  sale,  the  intent 
of  the  vendee,  and  that  he  has  no  license,— as  held  in  Territt  et  al.  v.  BartUtt, 
21  Vt  184. 
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And  if  the  sale  be  made  by  an  agent  for  the  vendor,  notice  to  the  agent,  that  the 
vendee  intends  to  retail  the  liqnors  within  thin  state,  and  that  he  has  no  license 
for  so  doing,  is  sufficient. 

And,  if  the  vendor  bring  an  action  of  book  account  to  recover  for  the  price  of  the 
liqnors  so  sold,  the  vendee  may  prove,  by  his  own  testimony,  that  be  had  no 
license,  and  that  be  gave  notice  to  the  agent  of  the  vendor,  at  the  time  of  the 
contract,  that  he  intended  to  sell  the  liquors  within  this  state  without  a  license. 

Book  Account.  Judgment  to  account  was  rendered  in  the 
county  court,  and  an  auditor  was  appointed,  who  reported  the  facts 
as  follows. 

The  plaintiffs'  account  was  for  brandy,  gin  and  rum,  sold  to  the 
defendants  in  September  and  November,  1848.  The  plaintiffs  were 
grocers,  residing  in  Troy  in  the  state  of  New  York,  and  employed 
one  Andrus  to  effect  sales  for  them,  and  gave  him  a  general  author- 
ity for  that  purpose.  The  defendants  were  co-partners  and  inn- 
keepers at  Wallingford  in  this  state;  and  Andrus  negotiated  the 
sale  of  the  liquors  in  question,  at  Wallingford,  at  the  prices  at  which 
they  were  charged  in  the  plaintiffs'  account,  with  the  understanding, 
that  they  should  be  shipped  by  the  plaintiffs  at  Troy,  and  be  directed 
to  the  defendants  at  Comstock's  Landing,  at  Fort  Ann,  in  New 
York.  The  liquors  were  shipped  accordingly,  and  duly  arrived  at 
Comstock's  Landing,  and  were  taken  thence  by  a  teamster  to  the 
defendants,  at  Wallingford,  and- the  defendants  paid  the  freight  and 
charges  upon  them  from  Troy.  The  teamster  did  not  receive  any 
express  directions  from  the  defendants  to  take  the  liquors  from  the 
landing,  and  it  did  not  appear,  that  the  defendants  knew  of  his  hav- 
ing taken  them,  until  they  received  them  from  him  at  Wallingford. 
The  defendants,  at  the  time  they  agreed  with  Andrus  for  the  pur- 
chase of  the  liquors,  had  no  legal  license  for  dealing  in  them,  and 
so  informed  Andrus,  and  at  the  same  time  gave  him  to  understand, 
that  they  were  purchasing  them  to  retail  in  their  tavern,  in  contra- 
vention of  the  existing  license  laws  of  Vermont ; — but  these  facts 
were  found  upon  the  testimony  of  the  defendants,  who  were  the  only 
witnesses  to  prove  them.  Andrus  did  not  communicate  these  facts 
to  the  plaintiffs,  and  the  plaintiffs  always  supposed,  until  after  the 
commencement  of  this  suit,  that  the  defendants  had  full  authority  to 
deal  in  the  article.     The  plaintiffs'  account  amounted  to  $178,30, 
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and  the  auditor  referred  to  the  court  the  question  as  to  their  right 
of  recovery. 

The  county  court,  November  Term,  1850, — Pierpoint,  J.,  pre- 
siding,— rendered  judgment  for  the  defendants,  upon  the  report. 
Exceptions  by  plaintiffs. 

M.  H.  Cook  for  plaintiffs. 

D.  E.  Nicholson  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  We  think  it  impossible  to  distinguish  this  case 
from  that  of  Territt  et  al  v.  Bartlett,  21  Vt.  184,  upon  any  satis- 
factory ground.  Notice  to  the  agent  in  the  same  transaction  is 
always  notice  to  the  principal.  That  is  sufficiently  shown  in  the 
case  of  Fitzsimmons  v.  Joslin,  21  Vt.  129.  Any  other  rule  upon 
this  subject  would  lead  to  the  greatest  fraud  and  injustice,  as  well  as 
the  grossest  absurdities.  The  notice  in  this  case  is  all  that  would 
be  likely  to  exist,  or  to  be  shown,  in  any  case. 

There  is  no  objection  to  the  testimony  coming  from  the  defend- 
ants. It  is  a  matter  very  clearly  concerning  the  account,  or,  as  they 
express  it  in  Connecticut,  "  quoad  the  account." 

The  contract  of  sale  was  complete  in  this  state,  and  the  delivery 
by  common  carriers,  as  in  the  case  of  Territt  et  al  v.  Bartlett,  ex- 
cept that  in  this  case  it  appears  the  freight  was  paid  by  the  defend- 
ants, and  it  was  presumed  to  have  been  in  that  case.  We  do  not 
propose  to  discuss  the  subject  farther,  believing  the  principles  laid 
down  in  Territt  et  al  v.  Bartlett  are  sound,  and  founded  upon 
abundant  authority.  Judgment  affirmed. 


Harvey  White  v.  William  C.  Dow. 

Book  Account.     Statute  of  limitations.      Testimony  of  party  to 
new  promise.     Waiver  of  objection  to  evidence. 

The  party,  in  an  action  upon  book  account,  cannot,  by  bis  own  testimony,  prove) 
a  new  promise,  to  avoid  the  effect  of  the  statate  of  limitations. 
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Bat  if  lb©  testimony  be  received,  without  objection  at  the  time,  it  cannot  after- 
warda  be  objected,  that  it  waa  incompetent. 

Evidence  that  the  plaintiff,  within  six  years,  desired  the  defendant  to  allow  the 
claim,  now  in  suit,  towards  a  debt  due  to  him  from  the  plaintiff,  and  that  the 
defendant  replied,  "  JVb  matUr  about  ft,  —ft  will  all  come  right,"  and  that,  at 
another  time,  when  called  upon  to  adjust  the  claim,  he  said  "  he  was  too  busy," 
b  not  sufficient  to  avoid  the  effect  of  the  statute  of  limitations. 


Book  Account.  Judgment  to  account  was  rendered,  and  an  au- 
ditor was  appointed,  who  reported  the  facts  as  follows. 

In  August,  1843,  which  was  more  than  six  years  before  the  com- 
mencement of  this  suit,  the  plaintiff  sold  to  the  defendant  a  note 
against  one  Sargeant,  upon  which  there  was  then  due  about  $36,00, 
for  $  18,00  and  the  charge  for  this  constituted  the  only  item  of  the 
account  presented  by  the  plaintiff  before  the  auditor.  The  plaintiff 
testified,  that  when  he  sold  the  note  to  the  defendant,  he  was  himself 
indebted  to  the  firm  of  Brown  &  Dow,  of  which  the  defendant  was 
a  member,  both  on  book  account  and  upon  note,  upon  which  there 
was  due  a  larger  sum  than  $  18,00, — both  of  which  had  subsequently 
become  the  property  of  the  defendant,  and  had  been  paid.  It  ap- 
peared, that  the  defendant,  at  a  previous  trial  of  this  suit  before  a 
justice  of  the  peace,  admitted,  that  he  had  never  paid  this  sum  of 
$ 18,00,  but  at  the  same  time  protested,  that  he  was  not  liable  to  pay 
it,  as  he  had  never  purchased  the  note.  The  plaintiff  also  testified, 
and  from  his  testimony  alone  the  auditor  found  the  fact  to  be,  that 
when  the  plaintiff  paid  to  the  defendant  Brown  &  Dow's  account, 
which  was  less  than  six  years  before  the  commencement  of  this  suit, 
he  requested  the  defendant  to  apply  upon  that  account  the  amount 
now  sued  for,  and  that  the  defendant  replied,  "  No  matter  about  it, 
it  will  all  come  right" — and  that  the  plaintiff  afterwards  made  a 
similar  request,  and  the  defendant  again  put  him  off,  saying  "he  was 
too  busy."  The  auditor  decided,  that  the  plaintiff's  account  was 
barred  by  the  statute  of  limitations,  and  reported,  that  there  was 
nothing  due  from  the  defendant  to  the  plaintiff. 

The  county  court, — November  Adjourned  Term,  1850, — Pier- 
point,  J.,  presiding, — rendered  judgment  for  the  defendant,  upon 
the  report     Exceptions  by  plaintiff. 
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8.  FuUam,  for  plaintiff,  insisted,  that  the  declarations  of  the  de- 
fendant were  virtually  an  admission  of  indebtedness,— citing  Phelps 
t.  Stewart  et  al.,  12  Vt.  256,  and  Olcott  v.  Scales,  3  Vt  173 ;  and 
that,  the  plaintiff  having  testified  to  these  declarations  without  objec- 
tion, it  was  too  late  now  to  object  to  his  competency. 

D.  E.  Nicholson,  for  defendant,  insisted,  that  the  declarations 
made  by  the  defendant,  when  considered  in  connection  with  the  cir- 
cumstances, fairly  negatived  any  admission  of  indebtedness,— citing 
Chit,  on  Cont.  821 ;  and  that  the  plaintiff  was  not  a  competent  wit- 
ness, to  prove  admissions  taking  the  case  out  of  the  statute  of  limita- 
tions,—citing  McLaughlin  v.  Hill,  6  Vt.  20. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  Upon  the  report  of  the  auditor  two  questions  are 
raised  for  consideration. 

1.  It  is  said,  that  the  facts  found  by  the  auditor,  and  which  are 
claimed  by  the  plaintiff  to  be  sufficient  to  remove  the  statutory  bar, 
were  found  upon  incompetent  testimony  and  therefore  should  not  be 
allowed  to  revive  the  plaintiff's  cause  of  action. 

It  is  conceded,  that  since  the  case  of  McLaughlin  v.  Hill,  6  Vt. 
20,  the  party,  if  objected  to,  has  been  held  an  incompetent  witness 
to  prove  a  new  promise  to  take  the  case  out  of  the  statute  of  limita- 
tions. And  we  are  not  disposed  to  question  the  propriety  of  that 
decision.  But  we  suppose  it  is  always  competent  for  the  opposite 
party  to  waive  the  objection,  and  if  waived,  he  cannot  afterwards,  in 
a  subsequent  stage  of  the  case,  avail  himself  of  the  objection.  We 
do  not  see,  why  objection  to  the  competency  of  the  party  to  testify 
to  a  particular  fact  may  not  be  waived,  as  well  as  objection  to  any 
other  incompetent  witness.  We  apprehend,  that  if  the  plaintiff,  at 
the  hearing  before  the  auditor,  had  offered  a  witness,  who  was  clearly 
incompetent  by  reason  of  interest,  and  this  interest  known  to  the  op- 
posite party,  who  made  no  objection  to  the  reception  of  the  testi- 
mony, he  could  not  afterwards,  in  the  county  court,  avail  himself  of 
that  objection.  It  does  not  appear,  that  the  defendant,  at  the  hear- 
ing before  the  auditor,  made  any  objection  to  the  plainiff 's  testifying 
in  relation  to  a  new  promise,  or  any  question  as  to  the  competency 
of  the  testimony,  so  given  by  the  plaintiff.    A  majority  of  the  court 
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we  therefore  of  opinion,  that  the  objection  was  warred  by  the  de- 
fendant, and  that  the  facts  found  by  the  auditor  upon  the  testimony 
of  the  plaintiff  were  properly  found  and  should  be  treated  as  legal 
evidence  in  the  case. 

2.  It  is  urged,  that,  conceding  the  facts  found  by  the  auditor  to 
be  legal  evidence  in  the  case,  they  are  insufficient  to  obviate  the 
effect  of  the  statute. 

The  rule  laid  down  in  Phelps  v.  Stewart,  12  Vt  256,  it  is  believed, 
has  been  uniformly  followed  by  the  courts  of  this  state,  since  that 
decision.  It  was  there  held,  that,  to  take  a  case  out  of  the  opera- 
tion of  the  statute  by  the  admission  of  the  party,  there  must 
be  an  unqualified  acknowledgment  of  the  debt,  with  an  appa- 
rent willingness  to  remain  liable  for  it,  or  at  least  no  avowed  in- 
tention to  the  contrary.  Do  the  facts  amount  to  such  an  acknowl- 
edgment of  the  plaintiff's  account?  When  called  upon  by  the  plain- 
tiff to  apply  his  claim  upon  the  account  due  to  Brown  d&  Dow,  the 
defendant  replied,  "  no  matter  about  it,  it  will  all  come  right ;"  and 
upon  another  occasion,  when  called  upon  to  adjust  the  plaintiff's  ac- 
count, his  reply  was,  "  he  was  too  busy/'  These  expressions  of  the 
defendant  clearly  do  not  amount  to  a  denial  or  repudiation  of  the  ac- 
count ;  but  we  are  all  of  opinion,  that  they  do  not  amount  to  such 
an  acknowledgment,  or  admission,  as  will  save  it  from  the  operation 
of  the  statute. 

The  judgment  of  the  county  court  is  affirmed. 


James  Winchell,  Administrator  of  John  Shumway,  v.  William 

P.  Notes. 

Waiver  of  tort. 

Where  goods  are  taken  tortious!/  and  converted  to  the  nae  of  the  tortfeasor^  the 
one  entitled  to  the  goods  cannot  maintain  against  the  tortfeasor  indebitatus 
assumpsit  for  goods  sold  and  delivered. 

Indebitatus  assumpsit  for  goods,  wares  and  merchandize  sold 
and  delivered.  Plea,  the  general  issue,  and  trial  by  the  court,  April 
Term,  1850, — Hall,  J.,  presiding. 
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The  testator,  John  Shumway,  died  in  1839,  leaving  a  will,  of 
which  one  Warren  Shumway  was  executor.  The  property  described 
in  the  declaration  belonged  to  the  estate  of  John  Shumway,  and 
while  it  was  in  the  hands  of  Warren  Shumway,  as  executor,  for  the 
purpose  of  being  administered  upon  in  due  course  of  law,  it  was 
taken  by  the  defendant,  upon  writs  of  attachment  in  his  favor  against 
Warren  Shumway  for  his  own  individual  debts,  and  was  ultimately 
sold  upon  the  executions  obtained  in  those  suits.  After  this  taking 
and  sale  Warren  Shumway  resigned  his  trust  as  executor,  and  the 
plaintiff  was  appointed  administrator  dt  bonis  turn,  with  the  will  an- 
nexed, of  the  estate  of  John  Shumway,  and  afterwards  brought  this 
suit.  Upon  these  facts  the  county  court  rendered  judgment  in  favor 
of  the  defendant.     Exceptions  by  plaintiff. 

J.  B.  Beaman  and  E.  Edgerton  for  plaintiff. 

An  action  accrued  to  the  first  administrator,  to  recover  the  value 
of  the  goods.  "  If  the  intestate's  property  has  been  taken  in  the 
interim  between  his  death  and  administration  granted,  the  adminis- 
trator's title  relates  to  the  death,  and  so  he  may  sue  for  the  asporta- 
tion." Ham.  on  Part.  149.  And  the  fact,  that  the  goods  were 
taken  in  execution  on  the  personal  debt  of  the  first  administrator, 
forms  no  exception  to  the  rule.  Farr  v.  Newman,  4  T.  R.  621. 
The  first  administrator,  had  he  continued  in  office,  might  have 
waived  the  tort,  and  sued  in  assumpsit, — "  the  law  implying  a  con- 
tract in  favor  of  the  party  entitled."  1  Chit.  PI.  113,  114.  Chit 
on  Cont.  23,  note  (1,)  citing  Hill  v.  Davis,  3  N.  H.  386.  The 
administrator  dt  bonis  turn  "  shall  have  the  same  power,  and  shall 
proceed  in  the  same  manner,  as  the  former  administrator  should 
have  had,  or  done ;" — Rev.  St.  265,  §  15 ; — and  a  promise  to  the 
first  administrator  will  support  an  action  by  the  second  administra- 
tor, counting  upon  the  promise  as  made  to  the  second  administrator. 
Hirst  v.  Smith,  7  T.  R.  183.  Ham.  on  Part.  155,  (note  108.) 
The  common  counts  furnish  the  proper  remedy.  1  Chit.  PI.  379, 
(note  t',)  citing  3  Taunt.  274,  and  1  B.  &  C.  101. 

J.  8.  Harris,  for  defendant,  insisted,  that  the  action  should  have' 
been  trover  for  the  goods,  and  should  have  been  brought  in  the  name 
of  Warren  Shumway,— citing  Esp.  N.  P.  98. 
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The  opinion  of  the  court  was  delivered  by 

Redpield,  J.  We  should  be  inclined  to  believe,  that  the  present 
plaintiff,  as  administrator  de  bonis  rum,  succeeded  to  all  rights  of  ac- 
tion, existing  on  behalf  of  the  estate,  whether  they  accrued  during 
the  life  time  of  the  testator,  or  since  his  decease,  as  well  before,  as 
since  the  resignation  of  the  executor,  the  same  as  under  the  English 
statute  of  Charles. 

If  that  be  so,  the  plaintiff  might  clearly  have  maintained  trover,  or 
trespass,  for  the  goods  taken  by  the  defendant.  And  I  see  no  rea- 
son to  doubt,  he  might  have  waived  the  tort,  and  maintained  indebi- 
tatus assumpsit  for  the  money,  which  the  defendant  received  upon 
the  sale  of  the  goods. 

But  there  never  was,  in  form,  or  in  fact,  any  sale  of  the  goods  to 
the  defendant.  It  is  not  enough  to  waive  the  tort ;  there  must  be 
some  way  to  make  out  a  sale  of  the  goods, — which  is  impossible. 
There  is  not  in  the  case  the  very  first  thing,  from  which  to  infer  a 
sale  to  any  one  from  the  estate.  The  case  cited  from  New  Hamp- 
shire is  the  only  case  in  the  books,  where  any  such  doctrine  has 
been  held,  and  that  case  has  never  been  regarded  as  law,  unless  it 
be  in  that  state. 

In  all  the  English  books,  when  assumpsit  is  brought  for  goods 
taken  tortiously,  the  action  is  for  money  had  and  received.  See 
Centre  Turnpike  Co.  v.  Smith,  12  Vt.  202,  and  cases  cited.  There 
is  not,  to  my  knowledge,  a  single  case  in  the  English  books,  to  jus- 
tify this  action.  Those  cases,  where  one  gets  possession  of  goods 
by  a  sale  to  a  bankrupt  and  the  sale  is  held  to  be  to  the  one  employ- 
ing such  an  instrument,  are  not  like  the  present.  There  is  a  sale, 
and  for  the  benefit  of  the  one  sued,  and  it  is  just,  that  he  should  be 
held  as  the  principal.  If  this  action  is  to  be  maintained,  we  see  not, 
why  assumpsit  will  not  lie  in  every  case  of  trespass  de  bonis  aspar- 
tate, with  equal  propriety.  Judgment  affirmed. 

2x111.        39 
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The  Probate  Court  for  the  District  of  Rutland  v.  Francis 
Slason  and  Abner  Mead. 

Guardian's  bond.    Jurisdiction  of  probate  court    Nominal  damages. 

The  probate  court  hare  exclusive  jurisdiction,  in  the  first  instance,  of  the  settlement 
of  guardian's  accounts. 

In  an  action  of  debt,  brought  upon  the  bond  of  a  guardian  of  a  minor,  and  prose- 
ecuted  by  the  ward  after  the  determination  of  the  guardianship,  where  h  ap- 
pears, that  the  guardian  received  property  of  the  ward  and  has  rendered  no  ac- 
count, and  has  not  been  required  to  settle  his  account  in  the  probate  court,  the 
prosecutor  is  entitled  to  recover  nominal  damages,  and  no  more. 

Debt  upon  a  bond,  conditioned,  in  the  form  required  by  law, 
that  the  defendant  Slason  should  faithfully  perform  his  duties,  as 
guardian  of  one  Edwin  A.  Reed,  an  infant, — assigning,  as  breaches, 
a  neglect  to  make  and  return  to  the  probate  court  an  inventory  of 
the  property  of  the  ward,  which  came  to  the  possession  of  the  guar- 
dian, and  a  neglect  to  settle  his  account  in  the  probate  court ; — the  , 
action  was  prosecuted  by  the  ward,  after  the  determination  of  the 
guardianship.  Plea,  non  est  factum,  with  notice,  that  the  defendants 
would  prove,  in  defence,  that  the  several  requirements  of  the  condi- 
tion of  the  bond  had  been  complied  with.  The  suit  was  referred, 
under  a  rule  from  the  county  court ;  and  the  referee  reported,  that 
the  guardian,  Slason,  after  his  appointment,  received  property  of  the 
ward,  and  never  returned  any  inventory  thereof  to  the  probate  court, 
and  never  rendered  to  or  settled  with  the  probate  court,  or  the  pros- 
ecutor, any  account  of  his  guardianship,  or  of  the  management,  pro- 
ceeds and  expenditures  of  the  property  of  the  ward,  agreeably  to  the 
condition  of  the  bond,  and  was  not  cited  or  required  by  the  probate 
court  to  do  so,  previous  to  the  commencement  of  this  suit.  And 
the  referee  reported,  that,  intending  to  be  governed  by  the  rules  of 
law,  he  decided,  upon  the  facts  above  stated,  that  the  probate  court 
bad  jurisdiction  of  the  account  of  the  defendant  Slason,  as  guardian 
for  the  prosecutor,  and  that,  until  Slason  had  been  required  by  the 
probate  court  to  render  such  account,  and  had  neglected  to  do  so, 
the  adjustment  of  the  account  could  not  be  drawn  into  the  probate 
court,  and  that  the  prosecutor  was  entitled  to  recover  nominal  dam- 
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ages  only,  upon  the  breaches  assigned ; — and  the  referee  found  for 
the  prosecutor  to  recover  ten  cents  damages,  and  his  costs. 

The  county  court,  November  Adjourned  Term,  1850, — I.  T. 
Weight,  Assistant  Judge  of  Rutland  county  court,  presiding, — 
rendered  judgment  for  the  plaintiff,  upon  the  report,  for  ten  cents 
damages,  and  his  costs.    Exceptions  by  both  parties. 

E.  Edgerton  for  defendants. 

Thrall  %  Smith  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  an  action  upon  a  guardian's  bond,  where 
the  ward  was  an  infant  The  term  of  guardianship  having  expired, 
this  suit  is  brought,  there  never  having  been  any  proceedings  against 
the  guardian  in  the  probate  court 

It  appeared  on  the  trial  of  the  case  before  the  referee,  that  the 
guardian  received  divers  articles  of  personal  property  of  the  ward, 
and  never  made  any  inventory  thereof  in  the  probate  court,  and  that 
he  never  settled  his  account  in  the  probate  court,  and  was  never 
called  upon  to  do  so.  The  referee  decided,  that,  upon  this  state  of 
facts,  the  defendants  were  only  liable  for  nominal  damages.  Judg- 
ment was  rendered,  on  the  report,  for  the  plaintiff,  for  ten  cents 
damages,  and  costs, — to  which  both  parties  except 

It  seems,  by  the  statute,  and  from  the  nature  of  the  case,  that  the 
rule  applies  to  the  case  of  guardians'  accounts,  which  does  to  that  of 
executors  and  administrators.  And  it  is  now  settled  by  repeated  de- 
cisions of  this  court,  that  in  all  these  cases  the  probate  court  have 
exclusive  jurisdiction.  Probate  Court  v.  Vanduzer  et  al.,  13  Vt. 
135.  Aldrich  v.  Williams  et  al,  13  Vt.  37a  Orange  Co.  Bank  v. 
Kidder,  20  Vt  519.  And  this  same  course  seems  sufficiently  indi- 
cated by  the  cases  of  Judge  of  Probate  v.  Pratt,  1  D.  Ch.  333, 
and  Judge  of  Probate  v.  Fillmore,  lb.  420. 

The  case  of  the  Probate  Court  v.  Bates,  10  Vt  285,  seems  to 
have  in  view  a  course  of  practice,  which  at  one  time  obtained  in  this 
state,  of  making  the  administrator,  executor,  or  guardian,  render  his 
account  in  the  common  law  courts,  but  which  is  wholly  at  variance  * 
with  the  decisions  in  the  other  states  upon  this  subject,  and  with  the 
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reason  of  the  case,  and  with  all  the  more  recent  decisions  in  this 
state,  above  cited.  See,  also,  Field  et  ux.  v.  Torrey,  7  Vt  372, 
which  seems  to  settle  the  general  rule  as  to  the  exclusive  jurisdiction 
of  the  probate  court  over  such  matters. 

It  has  always  been  held,  that,  in  cases  like  the  present,  the  plain- 
tiff was  entitled  to  recover  nominal  damages,  and  no  more,  unless  he 
had  obtained  a  previous  judgment  in  the  probate  court. 

Judgment  affirmed. 

The  plaintiff  was  allowed  to  have  the  judgment  reversed,  and  to 
become  nonsuit,  if  he  chose, — to  save  all  question  in  regard  to  the 
effect  of  this  judgment  for  nominal  damages. 


Rufus  Frost  v.  Samuel  H.  Kellogg. 

Landlord  and  tenant  Letting  upon  shares.  Attachment  of  prop* 
erty  held  in  common.  Dissolution  of  attachment.  Liability  of 
receiptor. 

P.  and  H.  entered  into  a  contract  in  writing,  not  under  seal,  by  which  P.  agreed 
to  let  H.  have  the  use  of  her  farm  for  one  year  from  the  first  day  of  April,  1847» 
and  to  furnish  one  pair  of  horses  to  do  the  work  on  the  farm,  and  stock  consist- 
ing of  three  hundred  and  twenty  sheep,  and  to  famish  one  half  of  the  seed  and 
pay  one  half  of  the  taxes,  and  H.  agreed  to  carry  on  the  farm  in  a  workman- 
like manner  daring  the  term  for  the  consideration  of  one  half  of  the  crops  rawed 
on  the  farm,  one  half  of  the  actual  increase  of  the  sheep  at  the  end  of  the  year, 
and  one  third  of  the  wool  sheared  from  the  sheep  in  the  summer  of  1848,  and 
to  furnish  half  of  the  seed  and  pay  half  of  the  taxes.  And  it  was  held,  that  H. 
and  P.  were  tenants  in  common  of  the  crops,  and  that  H.  had  an  attachable 
interest  in  the  wool,  before  severance. 

When  the  interest  of  one  tenant  in  common  in  personal  property  is  attached,  the 
attaching  officer,  after  the  attachment  is  dissolved,  may  relieve  himself  from  lia- 
bility to  the  debtor  for  the  property,  by  delivering  it  to  the  co-tenant. 

If  the  property,  in  such  caae,  be  receipted,  and  be  left  in  the  possession  of  the 
co-tenant,  and  be  sold  by  him  before  the  attachment  is  dissolved, no  action  can 
be.  sustained  against  the  officer,  founded  upon  any  liability  for  the  property  to 
the  debtor,  but  the  debtor's  only  remedy  is  by  action  against  his  co-tenant  for 
his  share  of  the  avails. 
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When  personal  property  is  attached,  and  is  receipted,  and  judgment  is  obtained 
in  the  suit  in  which  the  attachment  is  made,  no  action  can  be  sustained  against 
the  receiptor,  by  the  officer,  founded  opon  the  liability  of  the  officer  to  the 
attaching  creditor,  unless  the  property  have  been  duly  charged  in  execution. 

Trover  for  eighty  nine  fleeces  of  wool.  Plea,  the  general  issue, 
and  trial  by  jury,  April  Term,  1650, — Hall,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  a  receipt,  executed  by  the 
defendant,  dated  July  21,  1848,  which  was  in  these  words:—"  Re- 
ceived of  Rufus  Frost  one  third  part  of  the  wool  that  grew  on  the 
sheep  that  are  on  the  place  where  the  widow  Pike  now  lives,  (being 
in  the  whole  about  267  fleeces,)  attached  on  a  writ  of  attachment 
in  favor  of  Orrin  W.  Phillips  t>.  Horace  H.  Hurlburt,  declaring 
in  damages  $80,00,  and  signed  by  John  G.  Newell,  justice  of  the 
peace,  which  wool  I  agree  to  re-deliver  to  said  Frost,  or  any  legal 
officer,  on  demand,  or  pay  the  judgment  and  costs,  that  may  be  re- 
covered in  the  above  suit,  provided  the  judgment  and  cost  do  not 
exceed  the  value  of  said  wool."  The  wool  was  demanded  of  the 
defendant  by  the  plaintiff,  before  the  commencement  of  this  suit,  and 
was  not  delivered  to  him.  Judgment  was  rendered  in  favor  of  the 
plaintiff,  in  the  suit  mentioned  in  the  receipt,  August  7,  1848,  and 
an  execution  issued  and  delivered  to  the  plaintiff,  August  23,  1848, 
which  was  defective,  in  not  being  signed  by  the  justice  who  ren- 
dered the  judgment,  and  was  excluded  by  the  court.  The  plaintiff 
then' proved,  that  the  wool  was  never  returned  to  Hurlburt,  after  it 
was  attached. 

The  defendant  then  offered  to  prove,  that  the  wool  was  the  prop- 
erty of  Abigail  H.  Pike ; — to  the  admission  of  which  evidence  the 
plaintiff  objected,  but  the  objection  was  overruled  by  the  court.  It 
appeared,  that  Hurlburt  carried  on  the  farm  of  Mrs.  Pike  from 
April  1,  1847,  to  April  1,  1848,  under  an  agreement  in  writing,  not 
under  seal,  by  which  Mrs.  Pike  agreed  to  let  Hurlburt  have  the 
use  of  her  farm  for  one  year  from  April  1,  1847,  and  to  furnish  one 
pair  of  horses  to  do  the  work  on  the  farm,  and  stock  consisting  of 
three  hundred  and  twenty  sheep,  and  to  furnish  one  half  of  the  seed 
and  pay  one  half  of  the  taxes,  and  Hurlburt  agreed  to  carry  on  the 
farm  during  the  term,  in  a  workmanlike  manner,  for  the  considera- 
tion of  one  half  of  the  crops  raised  on  the  farm,  one  half  of  the  actual 
increase  of  the  sheep  at  the  end  of  the  year,  and  one  third  of  the 


310  RUTLAND  COUNTY. 

Frost  v.  Kellogg. 

wool  sheared  from  the  sheep  in  the  summer  of  1848,  and  to  furnish 
half  of  the  seed  and  pay  half  of  the  taxes.  It  was  farther  agreed, 
that  Mrs.  Pike  should  wash  and  shear  the  sheep  in  1847,  and  that 
Hurlburt  should  wash  and  shear  them  in  1848.  The  wool  in  ques- 
tion was  sheared  from  the  sheep  in  the  summer  of  1848.  Hurlburt 
had  made  preparation  for  shearing  them,  but  was  forbid  doing  so  by 
Mrs.  Pike,  who  sheared  them  herself,  and  retained  the  wool,  undi- 
vided, in  her  possession.  When  Hurlburt' s  share  of  the  wool  was 
attached  by  the  plaintiff,  as  above  stated,  the  defendant,  with  the 
consent  of  Mrs.  Pike,  executed  the  receipt  for  it  upon  which  this  ac- 
tion was  founded,  without  the  procurement  of  Hurlburt,  and  the 
wool  was  left  in  the  possession  of  Mrs.  Pike,  who  sold  the  whole 
within  thirty  days  after  the  rendition  of  the  judgment  against  Hurl- 
burt, and  without  authority  from  him.  It  also  appeared,  that  Hurl- 
burt had  not  managed  the  farm  in  a  husband-like  manner,  and  had 
failed  to  perform  several  of  the  stipulations  of  the  lease. 

Upon  these  facts  the  court  decided,  that  the  plaintiff  was  not  lia- 
ble to  Hurlburt  for  the  wool,  and  rendered  judgment  for  the  defend- 
ant.    Exceptions  by  plaintiff. 

8.  H.  Hodges  and  &  Foot  for  plaintiff. 

There  can  be  no  question,  but  that  Hurlburt  was,  at  least,  the 
owner  of  one  third  of  the  wool  sheared  from  Mrs.  Pike's  sheep, — 
being  that  portion  attached  by  the  plaintiff.  Hurd  v.  Darling,  14 
Vt.  214.  Aiken  v.  Smith,  21  Vt.  172.  The  plaintiff,  in  making 
the  attachment,  so  far  interfered  with  the  possession  of  the  wool,  as 
to  subject  him  to  an  action  of  trespass.  He  assumed  the  control 
over  it,  and  took  a  receipt  for  it ;  and  Hurlburt  was,  by  this  pro- 
ceeding, divested  of  his  control  over  it  and  his  right  of  possession. 
Pending  the  attachment  he  could  maintain  no  action  of  trespass, 
whatever  might  be  done  with  it,  but  his  sole  remedy  was  against  the 
officer.  Hart  v.  Hyde,  5  Vt.  328.  Welsh  v.  Clark,  12  Vt.  681. 
Cox  v.  Hall,  18  Vt  191.  It  is  clear,  that  the  sale  by  Mrs.  Pike 
was  tortious,  and  constitutes  no  such  lawful  disposition  of  the  prop- 
erty, as  would  excuse  the  officer,  who  attached  it,  for  not  restoring 
it  to  the  owner  upon  the  dissolution  of  the  attachment. 

C.  L.  Williams  for  defendant. 

The  plaintiff  is  under  no  liability  to  Hurlburt,  for  he  was  never 
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the  owner  of  the  wool.  By  the  agreement,  he  was  only  entitled  to  it 
in  consideration  of  carrying  on  the  form  in  a  workmanlike  manner, 
— which  it  appears  he  did  not  do ;  and  therefore,  as  against  Mrs. 
Pike,  he  was  not  entitled  to  the  wool. 

The  agreement  between  Mrs.  Pike  and  Hurlburt  was  neither  by 
its  terms,  or  in  effect,  a  lease  of  the  land,  or  stock.  It  was  a  mere 
hiring  of  Hurlburt  to  carry  on  the  place  and  receive  his  pay  therefor 
in  a  particular  manner.  The  land,  the  stock  and  all  the  produce 
and  increase  remained  in  the  possession  and  was  the  property  of 
Mrs.  Pike,  and  Hurlburt  could  have  no  right  to  any  portion  of  the 
crops,  increase  of  the  stock,  or  the  wool,  until  they  were  paid  to 
him  by  Mrs.  Pike.  If  he  had  performed  every  stipulation  upon  his 
part,  and  she  had  refused  to  let  him  have  the  share  that  he  was  to 
receive,  his  only  action  against  her  would  be  upon  her  contract,  and 
not  in  tort.  Mrs.  Pike  has  sold  the  wool  and  received  the  whole 
benefit  of  it;  and  if  Hurlburt  has  a  right  of  action  against  any  one, 
it  is  against  her. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  We  are  inclined  to  believe,  that  there  is  nothing 
in  the  present  case  to  distinguish  it  from  the  ordinary  case  of  letting 
a  farm,  by  the  owner,  to  one  who  performs  the  labor  and  receives  a 
share  of  the  products  of  the  farm  and  the  stock.  And  in  such  cases, 
the  general  result  of  such  a  contract  is,  to  make  the  landlord  and 
tenant  joint  owners  of  the  increment,  or  tenants  in  common.  I  use 
the  terms  landlord  and  tenant,  as  most  convenient  to  express  the  re- 
lation,— being  aware,  that  the  case  of  a  strict  tenancy  does  not  per- 
haps arise. 

In  this  class  of  cases  it  has  been  held,  that  the  parties  may,  by 
their  contract,  vest  the  property  in  the  increment  either  in  the  land- 
lord, or  tenant  In  Smith  v.  Atkins,  16  Vt.  461,  it  was  held,  that 
the  tenant  had  no  attachable  interest,  and  the  same  has  been  deci- 
ded in  many  other  cases.  Paris  v.  Vail,  18  Vt.  277.  In  Hurd  v. 
Darling,  14  Vt.  214,  they  are  held  to  be,  at  most,  tenants  in  com- 
mon. Some  query  is  there  made,  whether,  as  the  tenant  there 
bound  himself  to  deliver  the  crops  to  the  landlord,  any  title  could  be 
said  to  rest  in  him,  until  delivery.  But  that  query  is  suggested  mere- 
ly upon  the  construction  of  that  contract,  and  does  not  amount  even 
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to  a  dictum, — which,  if  it  did,  would  be  of  little  value.  Bat  the 
general  rule  is  there  declared,  that,  in  such  contracts,  the  landlord 
and  tenant  are  tenants  in  common. 

In  Brainard  et  al.  v.  Burton,  5  Vt  97,  when  a  farm  was  let  for 
950,00,  to  be  paid  out  of  the  produce  of  the  farm,  and  the  lessor  to 
have  a  lien  upon  the  whole,  until  the  rent  was  paid,  it  was  held,  that 
the  lessor  had  no  property  in  the  crops,  until  his  portion  was  severed. 
And  in  Manwell,  Adm'r,  v.  Estate  of  Manwell,  14  Vt  14,  a  similar 
doctrine  was  held.  And  in  Hard  v.  Darling,  16  Vt.  377,  it  is  held, 
that  the  lessor  had  no  interest  in  the  crops,  until  after  a  severance. 
Judge  Bennett,  in  Aiken  v.  Smith,  21  Yt.  172,  questions  this  de- 
cision. But  that  surely  was  not  necessary  to  his  purpose.  The  de- 
cision goes  upon  the  construction  of  that  particular  contract,  and 
makes  nothing  either  in  favor  of  or  against  the  general  principle. 
That  is  admitted  in  all  the  cases, — as  was  again  very  elaborately 
shown  in  Aiken  v.  Smith.  And  we  think  this  case  must  fall  under 
the  general  rule,  that  Mrs.  Pike  and  Hurlburt,  the  debtor,  were  ten- 
ants in  common,  and  consequently  Hurlburt  had  an  attachable  in- 
terest ;  and  if  the  officer  had  done  nothing  with  the  property  to  dis- 
charge himself,  he  was  liable  for  a  return  of  the  property,  after  the 
attachment  was  dissolved. 

But  in  the  present  case,  it  seems  to  us,  the  property  must  be  con* 
sidered  as  returned  to  the  owners  by  the  defendant,  and  consequently 
there  was  no  liability  resting  upon  the  plaintiff  to  either  Mrs.  Pike, 
or  Hurlburt,  and,  of  course,  no  remaining  obligation  on  the  part  of 
the  defendant. 

Unless  an  officer,  under  such  circumstances,  could  relieve  himself 
from  liability,  by  delivering  the  property  to  either  of  the  joint  own- 
ers, bis  position  is  truly  critical  and  embarrassing.  He  surely  has 
no  legal  authority  to  act  as  a  decider  between  them ;  and  if  they 
will  not  agree,  who  shall  take  the  property,  he  muBt  keep  it  and 
stand  the  consequences.  We  think  he  may  deliver  the  property  to 
either  joint  owner.  But  as  he  found  it  in  Mrs.  Pike's  possession,  it 
was  perhaps  more  suitable,  that  it  should  be  delivered  to  her. 

As  the  attachment  was  clearly  legal  and  valid,  as  against  Hurl- 
burt, and  continued  in  force  until  the  property  was  sold  by  Mrs. 
Pike,  we  do  not  see,  how  he  can  have  any  action  against  any  one, 
except  against  his  co-tenant,  for  his  share  of  the  avails. 
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Fraudulent  representations. 

An  action  of  trespass  on  the  ease  eannot  be  sustained  for  false  and  fraudulent 
representations  made  by  the  defendant  in  reference  to  his  own  pecuniary  re- 
sponsibility and  circumstances,  whereby  the  plaintiff  was  induced  to  sell  him 
property  upon  credit. 

Trespass  on  the  Case.  The  plaintiff  alleged,  in  the  first  count 
in  his  declaration,  that  he  was  an  inn-keeper,  and  was  requested  by 
the  defendant  to  board  him  and  his  family ;  that  the  plaintiff,  being 
ignorant  of  the  circumstances  of  the  defendant,  applied  to  him  for 
information  in  reference  thereto,  and  the  defendant  falsely  and  fraud- 
ulently represented  to  the  plaintiff,  that  he  was  possessed  and  the 
owner  of  a  bank  bill  for  9100,00,  and  of  another  bank  bill  for  920,00, 
and  that  one  Pratt  was  indebted  to  him,  and  that  he  could  at  any 
time  obtain  the  money  from  Pratt  to  pay  the  plaintiff  for  the  board ; 
that  the  plaintiff,  relying  upon  the  truth  of  these  representations,  did 
furnish  board  for  the  defendant  and  his  family,  upon  credit ;  that  in 
truth  the  defendant  was  not  possessed  of  the  bank  bills  mentioned  by 
him,  and  neither  Pratt  nor  any  other  person  was  indebted  to  him, 
but  he  was  then  insolvent, — all  which  was  well  known  to  him ;  and 
that  the  defendant  never  paid  for  the  board,  so  furnished  to  him 
and  his  family  by  the  plaintiff.  In  the  second  count  in  the  declara- 
tion it  was  alleged,  that  the  defendant,  by  like  false  and  fraudulent 
representations  as  to  his  property,  had  induced  the  plaintiff  to  sell 
and  deliver  to  him  a  pair  of  boots,  of  the  value  of  $5,50,  upon  credit, 
— the  defendant  being  in  fact  insolvent, — and  that  he  had  never  paid 
for  them.  Plea,  the  general  issue,  and  trial  by  jury,  September 
Term,  1849, — Hall,  J.,  presiding. 

The  plaintiff  gave  evidence  tending  to  prove,  that  the  defendant 
and  his  family  commenced  boarding  with  the  plaintiff,  who  was  an 
innkeeper,  without  any  inquiry  being  made  as  to  his  responsibility ; 
that  after  he  had  so  boarded  for  about  three  weeks,  the  plaintiff 
asked  the  defendant  to  change  a  $5,00  bill,  when  the  defendant  an- 
swered, that  he  had  no  money  smaller  than  a  $100,00  bill  and  a 

920,00  bill ;  that  he  was  again  called  upon  in  the  same  manner  and 
xxiii.        40 


W4  RUTLAND  COUNTY. 

Dyer  v.  Tilton. 

for  the  same  purpose,  and  made  the  Bame  answer ;  that  after  he  had 
thus  boarded  for  about  a  month,  the  plaintiff  called  upon  him  for  pay 
for  his  board,  and  he  then  said,  that  he  had  no  smaller  money,  than 
before  stated,  and  did  not  like  to  change  the  bills,  but  that  the  rail 
road  contractor,  for  whom  he  was  laboring,  was  owing  him  for  work, 
and  he  would  get  the  pay  soon  and  pay  his  board  bill ;  that  he  con- 
tinued to  board  with  the  plaintiff  about  two  months,  amounting  to 
about  $30,00,  and  then  left  and  removed  his  baggage ;  that,  soon 
afterwards,  he  was  again  called  upon  by  the  plaintiff  for  payment, 
and  made  answer,  that  he  did  not  wish  to  break  his  large  bills, 
which  he  wished  to  keep  for  pocket  pieces,  and  that  he  had  not 
drawn  his  pay  of  the  rail  road  contractor,  but  would  soon,  and  pay 
his  bill ;  and  that  the  plaintiff  thereupon  called  upon  the  rail  road 
contractor,  who  informed  him,  that  he  had  fully  paid  the  defendant 
for  his  services.  The  plaintiff  also  called  as  a  witness  his  agent, 
who  had  charge  of  his  business,  who  testified,  that  he  should  not 
have  suffered  the  defendant  to  continue  boarding,  or  to  have  removed 
his  baggage,  but  for  his  supposition,  that  the  defendant  had  those 
large  bank  bills. 

The  testimony  on  the  part  of  the  plaintiff  also  tended  to  show,  in 
support  of  the  second  count  in  the  declaration,  that  while  the  de- 
fendant was  so  boarding  with  the  plaintiff,  the  plaintiff  was  engaged 
in  the  shoe  making  business,  and  the  defendant,  in  the  presence  of 
an  agent  of  the  plaintiff  in  that  business,  spoke  of,  and  showed  to 
other  persons  present,  the  large  bank  bills,  as  he  called  them,  above 
mentioned ;  and  that  he  soon  afterwards  called  upon  the  same  agent, 
to  purchase  a  pair  of  thin  boots,  and,  after  selecting  the  boots, 
offered  in  payment  a  $10  bill,  or  what  purported  to  be  one, — which 
the  agent  was  not  able  to  change;  whereupon  the  defendant  said  he 
would  pay  for  the  boots  in  a  few  days,  and  spoke  of  his  large  bank 
bills,  above  mentioned ;  and  the  agent  permitted  the  defendant  to 
take  away  the  boots, — which  were  worth  $5,50.  The  testimony  of 
the  agent  tended  to  show,  that  his  inducement  to  give  the  defendant 
credit  for  the  boots,  was,  that  the  defendant  was  boarding  with  the 
plaintiff  on  credit,  and  the  supposition  of  the  agent,  that  the  defend- 
ant had  the  said  large  bank  bills. 

The  plaintiff  farther  proved,  that  he  had  commenced  a  suit  against 
the  defendant  for  the  board  and  boots,  and  had  attached  the  defend- 
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ant's  body  therein,  and  had  recovered  judgment  against  the  defend- 
ant, in  that  suit,  for  940,60  damages,  and  that  the  defendant  had 
taken  the  benefit  of  the  poor  debtor's  oath  in  discharge  of  his  body 
upon  the  process;  and  that  the  defendant  testified,  upon  the  occa- 
sion of  his  taking  the  poor  debtor's  oath,  that  he  had.  not  and  never 
had  possessed  a  $100  bill,  or  a  $20  bill,— that  the  bills,  of  which 
he  had  spoken,  and  which  he  had  exhibited,  as  above  mentioned, 
were  not  bank  bills,  but  only  certain  city  advertisements, — and  that 
he  then  exhibited  the  pretended  $100  bill,  which  was  a  notice, 
printed  on  bill  paper ;  and  that  the  judgment  had  never  been  paid. 

The  defendant  insisted,  that,  upon  the  declaration  and  evidence, 
the  plaintiff  was  not  entitled  to  recover;  that  no  such  action  could 
be  maintained ;  that  the  judgment  in  favor  of  the  plaintiff  against 
the  defendant  was  a  bar  to  the  plaintiff's  action  in  this  form ;  and 
that,  if  the  action  could  be  maintained  at  all,  there  was  no  evidence 
to  support  the  first  count  in  the  declaration ;  and  requested  the  court 
so  to  instruct  the  jury. 

But  the  court  decided,  that  the  action  was  maintainable,  and  in- 
structed the  jury,  that  if  they  believed,  that  the  defendant,  for  the 
purpose  of  inducing  the  plaintiff  to  give  him  credit  for  board,  repre- 
sented to  the  plaintiff,  that  he  was  possessed  of  a  $100  bill  and  a 
$20  bill  of  current  money,  and  that  the  plaintiff  was  thereby  in- 
duced to  continue  boarding  the  defendant  and  bis  family,  and  the 
defendant  at  the  time  knew  the  representations  to  be  false,  they 
aught  render  a  verdict  for  the  plaintiff  upon  the  first  count ;  and  if 
they  believed,  that  the  defendant  exhibited  in  presence  of  the  plain- 
tiff's agent,  having  charge  of  his  shoe  making  business,  a  fictitious 
$100  bill  and  $20  bill,  as  true  and  current  bills,  knowing  them  to 
be  fictitious,  for  the  purpose  of  obtaining  credit  for  the  boots,  and, 
in  consequence  thereof,  did  obtain  such  credit,  the  plaintiff  might 
recover  on  the  second  count ;  but  that,  in  order  to  entitle  the  plain- 
tiff to  recover,  they  must  find,  that  the  credit  would  not  have  been 
given  to  the  defendant,  but  for  such  false  representations  in  regard 
to  said  bills.  The  court  also  instructed  the  jury,  that,  in  giving 
damages,  they  were  not  necessarily  restricted  to  the  amount  of  the 
credit  obtained,  but  they  might  give  the  plaintiff  the  actual  damages, 
which  they  believed,  from  the  evidence,  he  had  sustained,  although 
it  might  exceed  the  amount  of  such  credit 
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Verdict  for  plaintiff,  for  945,00  damages.  Exceptions  by  de- 
fendant. 

After  verdict  the  defendant  moved  in  arrest  of  judgment  for  the 
insufficiency  of  the  declaration ;  which  motion  was  overruled  by  the 
court ; — to  which  decision  the  defendant  also  excepted. 

JR.  JR.  Thrall  and  W.  H.  Smith  for  defendant. 

This  action  is  without  precedent  to  sustain  it.  This  may  not  be 
conclusive  against  the  action  ;  but  when  the  like  occasion  appears 
to  have  existed  for  ages,  and  no  adjudged  case  is  found,  this  forms 
a  strong  presumptive  argument  against  the  action.  1  Chit.  PL  109. 
The  action  for  deceit  lies  only  when  it  is  shown,  that  the  defendant 
has  committed  a  fraud,  from  which  a  damage  has  resulted  to  the 
plaintiff.  The  rule  is  not  general,  that,  when  fraud  and  damage 
concur,  an  action  is  maintainable ;  but  fraud,  to  give  the  action, 
must  consist  in  depriving  the  plaintiff,  by  deceitful  means,  of  some 
benefit,  which  the  law  entitled  him  to  demand,  or  expect.  2  Stark. 
Ev.  467.  The  plaintiff  was  deprived  of  no  benefit  by  the  defend- 
ant's representations  proved ;  and  the  plaintiff  had  no  legal  right  to 
demand  or  expect  any  benefit  from  the  inducements  made  to  give 
the  representations.  There  was  no  fraud  on  the  part  of  the  de- 
fendant. A  person's  representations  of  his  own  pecuniary  circum- 
stances are  not  the  subject  of  fraud.  To  constitute  a  fraud,  means 
must  be  resorted  to,  calculated  to  deceive  an  ordinarily  prudent 
man,  and  this  in  a  matter,  in  which  the  party  deceived  had  a  right 
to  expect  impartiality  in  his  informant,  and  a  legal  right  to  confide 
in  and  act  upon  the  representations  given.  If  the  means  of  correct 
information  are  at  hand,  or  attainable  by  ordinary  vigilance,  the  ac- 
tion for  deceit  cannot  be  supported.  2  Stark.  Ev.  467, 470.  Fisher 
v.  Brown,  1  Tyl.  387.  Starr  v.  Bennett,  5  Hill  303.  WilUams  ▼. 
Hicks,  2  Vt.  36.  (His  t.  Raymond,  3  Conn.  413.  The  leading 
case  of  Pasley  v.  Freeman  is  no  authority  for  the  plaintiff  in  this 
case.  The  judgment  should  have  been  arrested.  The  plaintiff,  by 
pursuing  the  defendant  to  judgment  for  his  indebtedness,  made  his 
election  of  his  remedy,  and  affirmed  the  contract,  as  such,  and  that 
barred  any  remedy  by  this  action.  Chit  on  Cont.  322,  n.  (1.)  Fer- 
guson t.  Carrington,  9  B.  &  G.  59.  1  Chit  PI.  242.  Eddy  r. 
Stafford,  18  Vt  237. 
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The  case  shows,  that  both  the  board  and  the  boots  were  obtained 
by  the  defendant,  and  the  credit  for  them  given  by  the  plaintiff,  in 
consequence  of  the  defendant's  false  and  fraudulent  representations 
as  to  his  means  and  ability  to  pay.  An  action  on  the  case  lies  for 
the  deceit  Pasley  v.  Freeman,  3  T.  R.  51.  Fitxsimmons  v.  JosUn, 
21  Vt  129. 

The  present  suit  is  not  barred  by  the  recovery  in  the  action  upon 
book  account  1.  The  plaintiff  did  not  discover  the  fraud,  until 
after  the  judgment  was  rendered  in  that  suit,  when  the  defendant 
first  disclosed  it  in  order  to  relieve  his  body  from  imprisonment  for 
the  debt  2.  The  fraud  was  not  merged  in  the  judgment.  The 
very  nature  of  the  case  implies  the  existence  of  a  contract,  under 
which  the  goods  and  the  board  were  furnished,  and  a  failure  to  per- 
form on  the  part  of  the  defendant.  The  important  fact  is,  that  the 
debt  was  created  by  means  of  the  fraud  and  remains  unpaid.  1 
Stark.  Ev.  1242.     19  Johns.  164. 

By  the  Couht.  This  is  a  question,  no  doubt,  of  great  practical 
importance, — surely  so,  if  the  action  were  to  be  adopted.  For  it 
would,  in  effect,  open  the  field  to  subject  almost  every  debtor,  who 
failed  to  pay  his  debt,  to  an  action  of  deceit  and  a  close  jail  execu- 
tion. And  the  temptation,  which  the  allowing  such  a  remedy  would 
afford  to  disappointed  creditors  to  convert  all  matters  of  contract  into 
torts  for  the  purpose  of  obtaining  more  effectual  redress,  would  and 
we  think  ought  to  induce  us  to  proceed  with  extreme  caution.  The 
consideration,  too,  that  no  precedent  for  any  such  case  can  be  found, 
induces  us  to  feel,  that  it  would  not  be  prudent  for  the  first  time 
now  to  give  such  a  remedy. 

It  is  no  doubt  well  settled,  that,  if  one  obtain  possession  of  goods 
under  color  of  sale,  by  fraud,  the  vendor  may  elect  to  avoid  the  sale 
and  recover  his  goods ;  yet  that  is  as  far  as  the  cases  have  yet  gone, 
and  we  Are  not  prepared  to  be  the  first  to  advance.  Although  the 
principles  laid  down  in  Pasley  v.  Freeman  do  in  some  sense  seem, 
in  general  terms,  to  include  a  case  like  the  present,  yet  in  fact  we 
know  they  have  never  been  so  understood.  For  if  they  had,  such 
actions  must  have  been  frequent  And  there  is  an  essential  differ- 
ence in  the  character  of  the  fraud  implied  in  the  two  cases. 
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We  do  not  rely  upon  a  person's  representations  in  regard  to  him- 
self, especially  as  to  his  pecuniary  credit,  as  we  do  upon  those  of 
third  persons.  It  is  a  subject,  upon  which  men  judge  very  poorly, — 
upon  none  more  so,  perhaps ;  and  it  is  not  ordinarily  considered, 
that  one  is  bound  to  the  same  fullness,  in  discovering  his  last  resour- 
ces, that  he  is  upon  other  subjects. 

The  testimony  in  this  case  will  illustrate  very  fairly  the  grounds, 
upon  which  such  actions  are  likely  to  be  maintained,  if  they  are  al- 
lowed. The  defendant  was  never  inquired  of  as  to  his  means  of 
payment,  and,  if  he  had  been,  very  likely  he  would  not  have  told 
even  a  point  blank  lie.  The  judgment,  too,  it  seems  to  us,  has 
effectually  merged  whatever  cause  of  action  the  plaintiff  had. 

The  case  labors  under  some  extraneous  disadvantages,  beyond 
what  attaches  to  its  inherent  character.  1.  It  is  altogether  novel 
in  its  impression.  This  of  itself,  when  the  state  of  facts  has  always 
been  familiar,  is  a  serious  obstacle.  But  this  may  be,  to  some  ex- 
tent, explained  by  the  consideration,  that  until  very  recently,  and 
now,  even,  in  most  of  the  states,  a  judgment  in  contract  is  as  availa- 
ble as  one  in  tort  2.  The  testimony  in  this  case  shows  nothing 
more  than  the  ordinary  evasions,  to  which  men  always  do  and  may 
be  expected  to  resort,  when  reluctant  to  disclose  the  state  of  their 
property ;  and  the  plaintiff  must  have  been  a  man  accustomed  chiefly 
to  old  fashioned  honesty,  to  have  been  misled  by  it.  3.  The  plain- 
tiff  here  made  his  election  to  treat  the  matter  as  a  contract,  and  ac- 
tually took  judgment  in  that  form,  which,  in  every  view  of  the  case, 
must  be  esteemed  a  merger  of  the  cause  of  action,  and,  as  such,  not 
necessary  to  be  pleaded  specially  as  an  estoppel ;  but,  having  ab- 
sorbed the  cause  of  action,  it  is  but  an  equitable  defence,  and  might 
well  be  given  iri  evidence  under  the  general  issue,  in  assumpsit.  It 
is  impossible  to  say,  that,  when  one  has  an  election  of  remedies  for 
the  same  cause,  and  takes  judgment  in  one  form,  he  can  then  pursue 
the  other  against  the  same  person,  and  thus  have  two  judgments,  at 
the  same  time,  for  the  same  cause  of  action,  against  the  same  person. 
4.  The  small  amount  involved  in  the  suit,  and  the  serious  conse- 
quences, which  must  ensue  from  establishing  such  a  new  remedy, 
lay  the  case  under  very  serious  disadvantages.  If  it  were  not  for 
these  considerations,  we  might  be  inclined  to  think,  that  the  general 
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principles,  upon  which  such  a  remedy  is  asked,  have  been  substan- 
tially recognized,  in  other  cases. 

Bat  as  the  plaintiff  did  prove  his  declaration,  and  the  defendant 
thought  proper  to  plead  the  general  issue,  instead  of  demurring,  we 
ought  not,  we  think,  to  deprive  the  plaintiff  of  the  benefit  of  his 
verdict, — which  was  correct,  we  think,  upon  the  issue  joined. 

But  as  the  declaration  was  insufficient  to  found  any  judgment 
upon,  the  judgment  of  the  county  court  is  reversed  and  judgment  ar- 
rested. 


Alexander  Newton  r.  Peleg  Eddt. 

Riparian  boundaries.     Alluvion. 

Where  there  are  adjoiniog  proprietors  of  land  upon  the  same  side  of  a  stream  of 
water,  and  they  are  each  boooded  upon  the  stream,  and  the  corner  between 
them,  upon  the  stream,  is  indicated  by  a  fixed  monument  opon  the  bank  of  the 
stream,  the  true  corner  is  at  that  point  in  the  centre  of  the  stream,  which  is 
nearest  to  the  monument,  and  its  direction  from  the  monument  will  be  changed 
by  the  changes  of  the  course  of  the  stream. 

In  this  case  the  corner  named  in  the  deeds  was  a  tree  upon  the  west  bank  of  the 
stream,  and  the  point  in  the  centre  of  the  stream  nearest  to  the  tree,  at  the  date 
of  the  deeds,  was  easterly  from  the  tree,  and  in  the  continuation  of  the  line  be- 
tween the  proprietors  extending  from  the  west  to  the  tree,— the  stream  then 
ronning  by  the  tree  from  the  south  northerly  ;  but  by  the  changes  in  the  coarse 
of  the  stream  alluvion  was  formed  upon  its  west  bank,  and  the  direction  of 
the  stream  was  changed,  so  that  it  flowed  by  the  tree  from  the  east  towards  the 
west,  and  the  point  in  the  centre  of  the  stream  nearest  to  the  tree  became  north 
of  the  tree,  so  that  a  line  extending  from  the  tree  to  that  point  was  nearly  at 
right  angles  with  the  line  extending  from  the  west  to  the  tree;  and  it  was  held* 
that  the  location  of  the  true  corner  was  thus  changed  to  the  point  in  the  centre 
north  of  the  tree,  and  that  all  the  alluvion,  formed  upon  the  west  bank  of  the 
stream  above  that  point  belonged  to  the  parly  who  owned  the  land  above  the 
tree.    KxnwiThD,  J.,  dissenting. 

Ejectment  for  land  in  Clarendon.    The  suit  was  referred,  under 
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a  role  from  the  county  court,  and  the  referee  reported  the  facts  sub* 
stantially  as  follows. 

The  plaintiff  claimed  the  land  described  in  his  declaration  as  part 
of  the  farm  on  which  he  lives, — which  lies  north  of  and  adjoining  the 
farm  of  the  defendant  The  defendant  claimed  title  to  his  farm, 
through  several  intermediate  conveyances,  under  a  deed  from  Jede- 
diah  Clark,  Jr.,  to  Silas  Hodges,  dated  April  17, 1793,  in  which  the 
land  was  described  as  follows ; — "  adjoining  southerly  on  Dr.  Silas 

*  Hodges'  north  line  of  land  the  said  Hodges  bought  of  Abraham  & 

*  Alfred  Hathaway ;  easterly  on  Otter  Creek,  and  down  said  creek 
'  to  a  small  butternut  tree,  marked,  which  is  the  north  east  corner  of 
4  said  lot ;  thence  west  fifteen  degrees  north,  so  far  as  to  contain  one 
'  hundred  acres  of  land,  making  angle  south."  The  plaintiff  claimed 
title  to  his  farm,  through  intermediate  conveyances,  under  a  deed 
from  David  Whitney  to  Randall  Rice  and  Henry  Hodges,  dated  July 
9,  1804,  in  which  the  first  bound  was  described  as  being  "  at  the 
'  north  east  corner  of  land  belonging  to  the  estate  of  the  late  Dr. 
'  Silas  Hodges  deceased,  and  is  the  lot  commonly  called  the  Rich 
4  lot,  which  the  said  Hodges  bought  of  Jedediah  Clark,  Jr.,  on  the 

'  west  bank  of  Otter  creek,  and  is  the  south  east  corner  of  the  farm 
'  here  described ;"  the  fourth  line  was  described,  as  running  east  "  to 
'  the  west  bank  of  Otter  Creek ;"  and  the  closing  line  was  described 
as  running  thence,  "  as  said  creek  now  runs,  to  the  first  mentioned 

*  bound."  It  appeared  that  anciently  the  course  of  the  bank  of  Otter 
creek,  by  the  butternut  tree, — the  stump  of  which  still  remains 
standing  and  was  admitted  to  be  the  actual  corner  of  the  two  farms, 
— was  nearly  north,  and  the  tree  stood  upon  the  bank,  and  the  course 
of  the  river,  running  towards  the  butternut,  was  northwesterly ;  but 
the  course  of  the  river  has  gradually  changed,  so  that  its  course  to- 
wards the  butternut  is  nearer  west,  and  the  course  of  the  bank  op- 
posite'the  butternut  is  now  nearly  west;  and  as  the  river  has  gradu- 
ally changed  its  course,  it  has  worn  off  the  bank  on  its  northerly 
side,  and  land  has  formed  on  the  northerly  side  of  the  defendant's 
land,  and  the  butternut  is  now  about  twenty  feet  from  the  creek, 
south,  so  that  extending  the  south  line  of  the  plaintiff's  farm  east 
from  the  butternut  to  the  creek,  it  would  cut  off  from  the  north  side 
of  the  meadow  occupied  by  the  defendant,  south  of  the  creek,  about 
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fifty  rods  of  land  east  of  the  butternut*  The  defendant  was  in  pos- 
session of  this  disputed  tract,  at  the  commencement  of  this  suit 
For  more  than  twenty  years,  previous  to  the  commencement  of  this 
suit,  a  fence  was  continued,  extending  northerly  from  the  butternut 
tree  to  the  bank  of  the  river. 

The  plaintiff  claimed,  that  the  land  formed  between  the  river  and 
a  line  made  by  extending  the  south  line  of  his  farm  from  the  butter- 
nut to  the  creek  belonged  to  him,  and  that  he  was  entitled  to  recover 
it  in  this  action ;  but  the  referee, — reporting  that  he  intended  to  de- 
cide according  to  law, — decided,  that  the  plaintiff  and  defendant, 
being  bounded  by  a  line  upon  the  river  to  the  butternut  tree,  each 
owned  to  the  centre  of  the  channel*  of  the  river, — which  was  about 
five  rods  in  width, — and  that,  as  the  river  gradually  receded  and 
land  formed,  the  legal  boundary  of  each  proprietor  receded  with  the 
river,  and  remained  in  the  centre  of  the  river,  and  the  corner  would 
be  opposite  the  butternut  tree ;  but  that  the  plaintiff  could  not,  by 
this  gradual  formation  of  land,  gain  any  right  up  the  stream,  above 
the  butternut,  nor  could  the  defendant  gain  any  right  below ;  and 
that  the  land  so  formed  up  the  stream  from  the  butternut  did  not  be- 
long to  the  plaintiff,  and  that  therefore  he  could  not  recover  against 
the  defendant  in  this  suit. 

The  county  court,  September  Term,  1848, — Hall,  J.,  presiding, 
— accepted  the  report  and  rendered  judgment  thereon  for  the  de- 
fendant    Exceptions  by  plaintiff. 


.  *  Plan  of  the  premises.    From  a  to  c,  original  bank  of  Otter  Creek, 
nut  tree.    From  a  to  6,  old  fence. 


6,  Bntter- 
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8.  H.  Hodges  and  S.  Foot  for  plaintiff! 

The  referee  held,  in  effect,  that  the  point  in  the  centre  of  the 
stream,  where  it  is  nearest  the  butternut  tree,  is  the  terminating 
boundary  between  the  parties.  This  point,  howe?er,  is  liable  to 
constant  change,  and  under  this  rule  the  rights  of  the  parties  cam 
never  be  settled.  Should  the  stream,  as  it  shifts  its  bed  continually, 
approach  the  tree  most  nearly  in  a  southerly  direction,  and  flow  off 
to  the  east,  not  only  all  the  land  in  dispute,  but  more  yet,  would  be- 
long to  the  plaintiff.  How  it  will  be,  when  the  creek  approaches 
the  tree  equally  near  on  the  north  and  south  sides  could  not  be 
determined.  We  insist,  that  the  true  rule  must  be  one,  that  leaves 
the  ownership  to  accretions  less  doubtful  and  liable  to  change.  In 
eases  like  the  present  the  obvious  and  best  one  would  be,  to  extend 
the  line  dividing  the  farms  of  the  parties  in  the  same  direction 
through  the  new  made  land.  In  all  cases  parallel  lines,  perpendic- 
ular to  the  main  course  of  the  stream,  or  shore,  are  preferable  to  those 
adopted  in  Massachusetts,  or  Maine.  However  that  may  be,  the  rule 
assumed  in  this  report  is  clearly  erroneous.  Deerfield  v.  Arms,  17 
Pick.  41.  Everson  v.  Taylor,  9  Greenl.  44  Ang.  on  Water 
Courses,  sec.  55,  56. 

The  effect  of  the  present  decision  is  to  give  to  the  defendant  land, 
which  once  clearly  belonged  to  the  plaintiff.  The  division  line  be- 
tween their  farms  formerly  ran  east  from  the  butternut  tree  to  the 
centre  of  the  creek,  and  the  land  north  of  it  was  the  plaintiff's. 
Under  this  report  the  defendant  will  hold  that  part  of  this  land, 
which  lies  east  of  a  line  proceeding  north  from  the  butternut  tree  to 
the  present  centre  of  the  stream. 

E.  Edgerton  for  defendant. 

It  is  insisted,  that  the  referee  was  under  no  mistake  as  to  the  law, 
and  that  hiB  report  should  not,  therefore,  be  set  aside.  White  et  al 
v.  White,  21  Vt.  350.  Learned  v.  Bellows,  8  lb.  83.  The  only 
legal  points  decided  by  the  referee  are,  first,  that  the  boundary  be* 
tween  the  farms  of  the  parties  extends  to  the  centre  of  the  creek, — 
that  the  actual  corner  between  them  was  in  the  centre  of  the  creek 
and  opposite  the  butternut  tree, — and  that,  as  the  stream  has  rece- 
ded, the  corner  has  receded  also,  and  now  remains  in  the  stream 
opposite  the  tree ; — and  second,  that  the  accretion  up  stream,  above 
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the  butternut,  does  not  belong  to  the  plaintiff.    3  Kent  428.     Child 
t.  Starr,  4  Hill  369. 

The  opinion  of  the  court  waB  delivered  by 

Redfikld,  J.  This  is  a  case,  which  conies  into  this  court  on 
exceptions  to  the  decision  of  the  county  court,  in  accepting  a  report 
of  referees.  The  referee  states  the  Acts  proved  in  the  case,  and 
says,  that  he  intended  to  decide  according  to  law.  This  brings  the 
ease  precisely  within  the  rule  laid  down  in  Johns  v.  Stevens  et  al9 
3  Vt.  308. 

The  only  remaining  question  in  the  case  is,  whether  the  referee 
mistook  the  law ;  for  if  so,  the  judgment  of  the  county  court  should- 
have  been  against  the  sufficiency  of  the  report  We  are  unable  to 
say,  that  he  did  mistake  the  law.  The  case  is  so  peculiar,  that  any 
decision  upon  it  will  not  be  likely  to  establish  any  general  rule. 
And  we  are  not  able  to  agree,  that  it  has  effected  any  injustice  in 
the  particular  case. 

I  should  myself  have  preferred  a  somewhat  different  rule,— one 
which  should  have  divided  the  land  made  by  accretion  between  the 
parties,  according  to  the  general  rule  of  the  civil  and  common  law 
in  regard  to  alluvion  formed  by  gradual  accretion.  I  understand 
that  rule  to  be,  to  give,  as  nearly  as  can  well  be  done,  to  each  pro- 
prietor, that  portion  of  the  alluvion,  which  is  formed  upon  his  por- 
tion of  the  shore.  If,  therefore,  alluvion  were  forming  upon  the 
shore  of  a  stream,  belonging  to  different  proprietors,  we  should  ex- 
pect that  it  would  naturally  fall,  in  some  proportion,  either  equal,  or 
unequal,  to  both  proprietors.  But  the  rule  adopted  by  the  referee  in 
this  case  gave  the  whole  alluvion  to  the  defendant,  and,  as  I  under- 
stand the  case,  gave  also  to  the  defendant  a  portion  of  what  was 
originally  the  plaintiff's  land. 

This  result  is  allowed,  for  the  reason  that  the  corner  near  the 
butternut  tree  was  intended  to  be  a  moveable  corner.  That  was  the 
opinion  of  the  referee,  and  of  a  majority  of  this  court  To  me  it 
seems,  that,  the  east  line  of  the  plaintiff's  and  defendant's  land  run- 
ning in  the  middle  of  the  stream,  as  all  agree,  the  corner  was  a  fixed 
point  in  the  stream,  opposite  the  butternut, — which  is  referred  to  as 
a  monument,  indicating  where  the  real  corner  was  to  be  found, 
since  no  nearer  permanent  monument  was  to  be  found ;  and  that 
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that  point  is  to  be  determined  with  reference  to  the  state  of  the 
stream  at  the  date  of  the  deed;  and  that  no  subsequent  changes  in 
the  stream  would  move  this  point,  except  in  the  direction  of  the 
alluvion. 

If  this  be  so  to  be  regarded,  then  the  receding  of  the  middle  line  of 
the  stream,  while  it  gave  more  land  to  both  parties,  could  not  have  the 
effect  to  change  what  was  once  the  plaintiff's  to  the  defendant's,  or 
vice  versa,  because  they  were  both  upon  the  same  side  of  the  stream. 
And  all  that  could  be  required  is,  that  the  accretion  should  be  divi- 
ded between  these  parties  according  to  some  equitable  rule. 

But  if  the  words  of  these  deeds,  or  what  is  the  same  thing,  if  their 
legal  construction  fixes  this  corner  in  the  middle  of  the  stream,  at 
that  point  which  is  nearest  the  butternut,  then  there  is  no  more 
ground  of  complaint,  that  by  the  alluvion  the  plaintiff  has  lost  a  por- 
tion of  his  land,  than  there  is  in  every  case,  where  one  loses  land  by 
alluvion.  And  that  this  has  gone  to  the  defendant  is  no  more,  in 
this  view  of  the  case,  a  just  ground  of  complaint,  than  it  is  for  the 
opposite  owner,  that  his  land  has  gone,  by  the  same  process,  into 
the  defendant's  hands.  It  is  the  result  of  the  legal  construction  of 
his  title  deeds,  and  of  the  course  of  nature, — both  of  which  are  con- 
tingencies, which  every  one  must  be  subject  to.  And  this,  in  the 
opinion  of  the  majority  of  the  court,  is  the  true  state  of  the  case. 

Judgment  affirmed. 

Redfield,  J.,  dissenting. 


Edwin  L.  Griswold  v.  Town  of  Rutland. 

Audita  querela;  when  it  lies.    Extent  against  collector.    Appeal 
from  decision  granting  extent. 

A  party  is  not  entitled  to  relief  by  audita  querela,  when  be  has  had  a  legal  oppor- 
tunity to  avail  himself  of  the  matters  of  defence  set  forth  in  his  complaint,  or 
when  the  injury,  of  which  he  complains,  is  attributable  to  bis  own  neglect. 

When  a  collector  of  taxes  is  summoned  by  the  town  before  a  justice  of  the  peace. 
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to  show  cause  why  an  extent  should  not  issue  agehwt  him  for  arrears  of  taies, 
and  he  appears,  and  the  justice,  upon  hearing,  decides  to  issue  an  extent, 
the  collector  cannot  have  relief  by  audita  querela,  by  showing  that  he  did  not 
receive  proper  notice  of  the  proceedings  before  the  jastioe9or  that  there  was  not 
a  legal  grand  list,  or  that  there  was  no  legal  rate  bill  and  warrant  committed  to 
him  for  collection,— these  being  all  proper  subject*  of  inquiry  and  adjudication 
by  the  magistrate. 

The  provision  in  the  statute,  authorizing  the  issuing  of  extents  against  delinquent 
collectors,  was  designed  to  furnish  a  summary  remedy  for  those  cases;  it  is  a 
delegation  of  special  and  extraordinary  powers  to  justices  of  the  peace,  from  the 
exercise  of  which  no  appeal  lies. 

Audita  Querela.  The  complainant  alleged,  in  his  declaration, 
that  he  was  summoned  by  the  town  of  Rutland  to  appear  before  a 
justice  of  the  peace,  to  show  cause  why  an  extent  should  not  issue 
against  him  for  arrears  of  taxes  upon  the  rate  bills  for  four  years, 
committed  to  him  as  collector  of  taxes  for  the  town  of  Rutland ;  that 
the  complainant  appeared,  and  a  trial  was  had,  and  the  justice  ad- 
judged the  complainant  delinquent  in  the  collection  and  payment  of 
taxes,  assessed  upon  the  grand  list  of  1847,  in  the  sum  of  $2780,71 ; 
that  from  this  adjudication  the  complainant  prayed  an  appeal  to  the 
county  court,  and  for  that  purpose  tendered  to  the  justice  the  fees  and 
bail  necessary ;  but  that  the  justice  decided,  that  the  complainant  was 
not  entitled  to  an  appeal,  and  declined  to  grant  it,  and  issued  an  extent 
against  him.  And  the  complainant  alleged,  that  there  was  no  legal 
grand  list  of  the  town  of  Rutland  for  the  year  1847 ;  that  the  com- 
plainant was  never  furnished,  by  the  selectmen,  or  otherwise,  with  a 
rate  bill,  and  a  warrant  thereon,  upon  the  list  of  1847 ;  and  that  the 
complainant  had  not  been  delinquent,  but  had  ever  been  ready  and 
willing  to  perform  his  official  duties.  ,To  this  complaint  the  defend- 
ants demurred. 

The  county  court,  April  Term,  1850, — Hall,  J.,  presiding, — 
adjudged  the  complaint  insufficient.     Exceptions  by  complainant 

M.  Q.  Everts  for  defendants. 

Thrall  Sf  Smith  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 
Kellogg,  J.    This  was  an  audita  querela,  to  set  aside  an  extent 
issued  by  a  justice  of  the  peace,  pursuant  to  the  statute  authorizing 
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extents  against  delinquent  collectors  of  town  taxes.  The  defendant 
demurred  to  the  declaration,  and  the  county  court  adjudged  the 
same  insufficent.  It  is  urged  in  support  of  the  demurrer,  that  suffi- 
cient matter  is  not  set  forth  in  the  complaint  to  sustain  this  process, 
and  that  audita  querela  is  not  the  appropriate  remedy  for  the  injury 
of  which  the  plaintiff  complains. 

It  was  said  by  the  court,  in  Little  v.  Cook,  1  Aik.  363,  "  that  this 
writ  is  a  remedial  process,  which  bears  solely  upon  the  wrongful  acts 
of  the  opposite  party,  and  not  upon  the  erroneous  judgments,  or  acts, 
of  the  courts;" — And  in  Staniford  v.  Barry,  1  Aik.  331,  "  that  al- 
though audita  querela  is  authorized  and.  the  form  of  the  writ  given 
by  statute,  yet  the  cases  in  which  it  will  lie  must  be  determined  by 
the  rules  of  the  common  law."  And  it  is  laid  down  in  Bacon's 
Abridgment,  "  that  this  process  is  a  writ  to  be  relieved  against  an 
unjust  judgment,  or  execution,  setting  them  aside  for  some  injustice 
of  the  party  that  obtained  them,  which  could  not  be  pleaded  in  bar 
to  the  actions ;  for  if  it  could  be  pleaded,  it  was  the  party's  own  fault, 
and  therefore  he  shall  not  be  relieved,  that  proceedings  may  not  be 
endless." 

It  is  conceded,  however,  that  this  action  has  been  extended  some- 
what farther,  than  the  principles  laid  down  in  the  cases  above  re- 
ferred to  would  seem  to  warrant  But  it  is  believed  to  be  well  set- 
tled, that  when  the  party  has  had  a  legal  opportunity  to  avail  himself 
of  the  matters  of  defence  set  forth  in  his  complaint,  or  where  the 
injury,  of  which  he  complains,  is  attributable  to  his  own  neglect,  he 
is  not  entitled  to  relief  by  this  process.  Testing  the  case  before  us 
by  these  rules,  has  the  plaintiff  alledged  any  ground  of  complaint, 
which  can  be  redressed  by  audita  querela. 

He  was  not  deprived  of  his  day  in  court  He  was  notified  and 
appeared  before  the  magistrate  and  had  an  opportunity  to  offer  the 
several  matters  of  defence  set  forth  in  his  complaint ;  and  if  he  failed 
to  do  it,  it  is  the  fault  of  the  party.  Whether  the  plaintiff  was  legally 
notified  of  the  proceedings  before  the  justice,  whether  there  was  a 
legal  grand  list,  and  whether  there  was  a  legal  rate  bill  and  warrant 
committed  to  the  plaintiff  for  collection,  were  all  proper  subjects  of 
inquiry  and  adjudication  by  the  magistrate.  The  case  was  clearly 
within  his  jurisdiction ;  and  if  in  deciding  these  questions  the  justice 
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erred,  we  think  it  furnishes  no  ground  for  relief  by  audita  querela. 
For  such  an  injury  this  is  not  the  appropriate  remedy. 

But  it  is  claimed,  that  the  denial  of  an  appeal  by  the  justice  is 
flofficient  to  sustain  this  process.  Assuming  that  the  plaintiff  was 
by  law  entitled  to  an  appeal,  it  follows,  that  this  claim  is  well 
founded.  For  it  has  several  times  been  held  by  this  court,  that  the 
party  aggrieved  by  the  denial  of  an  appeal  by  a  justice  of  the  peace, 
when  he  was  entitled  to  the  same,  may  be  relived  by  audita  querela. 
But  we  are  all  well  satisfied,  that  the  plaintiff  was  not  entitled  to  an 
appeal.  The  general  provision  in  the  justice  act,  allowing  appeals 
in  all  cases  cognizable  before  justices  of  the  peace,  must,  we  think, 
be  limited  and  confined  to  causes  falling  within  the  ordinary  juris- 
diction of  justices,  and  cannot  be  extended  to  cases  Arising  under  a 
special  and  extraordinary  jurisdiction,  with  which  they  may  be 
invested. 

By  a  special  statutory  provision  two  justices  are  impowered  to  in- 
quire into  the  settlement  of  paupers,  and  to  make  orders  for  their 
removal ;  and  the  statute  specially  provides,  in  such  cases,  for  an 
appeal.  But  for  this  special  provision,  it  is  believed,  that  an  appeal 
cannot  be  claimed.  If  the  general  provision  in  the  justice  act, 
allowing  appeals,  is  applicable  to  orders  of  removal  in  pauper  cases, 
the  special  provision  made  for  appeals  in  those  cases  is  superfluous. 
The  provision  in  the  statute,  authorizing  the  issuing  of  extents 
against  delinquent  collectors,  was  evidently  designed  to  furnish  a 
summary  remedy  for  those  cases.  It  is  a  delegation  of  special  and 
extraordinary  powers  to  justices  of  the  peace,  from  the  exercise  of 
which  no  appeal  lies.  If,  however,  error  intervenes  and  injustice  is 
done,  the  party  aggrieved  is  not  without  a  remedy. 

The  judgment  of  the  county  court  is  affirmed. 
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Town  of  Poultxey  ».  Town  of  Glover. 

Pauper.    Settlement  by  residence.   Settlement  by  derivation.   Etna* 
cipation  of  child.    Presumption  of  regularity  of  judgment. 

The  residence  of  a  pauper  in  a  town  daring  his  minority,  with  hie  father,  lor  a 
period  less  than  seven  years,  cannot  be  connected  with  his  residence  in  the 
same  town,  in  his  own  right,  immediately  npon  his  emancipation,  bnt  also  for 
a  less  period  than  seven  years,  so  as  to  give  him  a  settlement  in  snch  town. 

A  child  of  fall  age,  who  has  net  acquired  a  settlement  in  his  own  right,  and  has 
not  continued  a  member  of  his  father's  family  and  subject  to  his  control,  will 
not  take  derivatively  the  settlement  of  his  father,  acquired  by  a  residence  com- 
menced before  the  child  arrives  at  foil  age,  and  completed  subsequently. 

A  child,  upon  arriving  at  full  age,  will  be  held,  prima  facie,  Jto  be  emancipated, 
notwithstanding  he  continues  to  be  a  member  of  his  father's  family,  unless  the 
presumption  be  rebutted,  by  showing  that  be  was  not  in  fact  emancipated,  but 
that  he  continued  to  reside  in  the  family  of  the  parent  upon  the  same  terms,  aa 
during  his  minority. 

All  reasonable  presumptions  will  be  made,  in  the  supreme  court,  in  favor  of  the 
regularity  of  the  proceedings  of  the  county  court;  and  unless  it  appear  affirma- 
tively, upon  the  bill  of  exceptions,  that  error  has  intervened,  the  judgment  will 
be  affirmed. 

Appeal  from  an  order,  made  by  two  justices  of  the  peace,  that 
Solomon  Beach,  Jr.,  and  his  wife  and  four  children,  be  removed,  as 
paupers,  from  the  town  of  Poultney  to  the  town  of  Glover.  Plea, 
that  the  town  of  Glover  was  not  the  place  of  the  legal  settlement  of 
the  paupers,  and  trial  by  the  court,  November  Adjourned  Term, 
1849, — Hall,  J,,  presiding. 

It  appeared,  that  Solomon  Beach,  senior,  the  father  of  the  pauper, 
Solomon  Beach,  Jr.,  moved  into  the  town  of  Glover  in  1808,  and 
resided  there,  supporting  himself  and  his  family,  until  March,  1830, 
when  he  removed,  with  his  family,  into  the  town  of  Barton,  where 
he  resided,  and  supported  himself  and  his  family,  until  February, 
1838,  when  he  removed  back  to  the  town  of  Glover,  where  he  has 
resided  ever  since  and  supported  himself  and  his  family.  The  pau- 
per, Solomon  Beach,  Jr.,  was  born  in  Glover,  in  December,  1818, 
and  removed  with  his  father's  family  to  Barton  in  1830,  and  back, 
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with  his  father's  family,  to  Glover  in  1838,  at  which  time  he  was  in 
the  twentieth  year  of  his  age.  He  continued  to  reside  in 'Glover 
until  June,  1845,  when  he  removed  to  Montpelier,  where  he  resided 
about  nxoe  year,  and  then  removed  to  Poultney,  where  he  resided 
until  October,  1848,  when  the  order  of  removal  was  made  in  this 
case. 

Upon  these  facts  the  court  decided,  that  the  pauper  was  unduly 
removed.     Exceptions  by  plaintiffs. 

J.  B.  Beaman  for  plaintiffs. 

Prior  to  the  statute  of  1817,  questions  in  relation  to  derivative 
settlements,  here,  as  in  England,  depended  upon  the  principles  of 
the  common  law.  Under  the  statute  of  1817,  whether  the  doctrine 
of  emancipation  could  apply  has  been  always  doubted,  but  never  de- 
cided. Wells  v.  West  Haven,  5  Vt.  322.  Rupert  v.  Sandgate, 
10  Vt  278.  But  the  Revised  Statutes  leave  no  room  for  doubt,  but 
provide, — Rev.  St  99, — that  "  legitimate  children  shall  follow  and 
have  the  settlement  of  their  father,  if  he  have  any  within  the  state, 
until  they  gain  a  settlement  of  their  own.  It  is  claimed,  that  the 
doctrine  of  emancipation,  with  all  its  incidents,  is  repugnant  to  this 
statute  and  must  give  way  to  it. 

At  the  time  the  order  of  removal  was  made,  the  settlement  of  the 
pauper's  father  was  in  Glover.  The  pauper  takes  that  settlement, 
and,  under  our  statute,  the  only  inquiry  can  be,  had  he  gained  a  set* 
tlement  for  himself?  We  claim,  that  such  is  the  law,  because, — 1. 
No  other  construction  can  satisfy  the  peculiar  and  explicit  language 
of  the  statute.  2.  The  term  "  children"  cannot  mean  minor  or  un- 
emancipated  children  only,  because  the  provisions  for  "gaining" 
settlements  are  for  persons  of  full  age.  3.  By  a  statute  in  pari  mar 
teria,— Rev.  St  104,  §  13,— the  father,  if  of  sufficient  ability,  is 
obliged  to  support  a  pauper  child  of  full  age ;  and  hence,  on  the 
same  principles  and  for  similar  reasons,  such  a  child,  equally  with 
minor  children,  should  follow  and  have  the  settlement  of  their  father. 

But  the  case  shows,  that  the  pauper's  settlement  was  prima  facte 
in  Glover,  at  the  time  the  order  of  removal  was  made,  according  to 
the  principles  of  the  common  law.  For  there  is  no  evidence  in  the 
case,  that  the  pauper  was  emancipated,  before  he  separated  from  his 
father's  family  and  moved  from  Glover  to  Montpelier,  at  which  time 
xxiii.        42 
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his  father  had  gained  a  settlement  in  Glover.  10  Vt.  278.  2  Borr. 
48.  2  Bott  42.  Rex  v.  Stone,  6  T.  R  56.  East  Woodhey  v. 
West  Woodhey,  1  Str.  438.  King  t.  Rotherfield  Greys,  1  B.  &  C. 
345,  [8  E.  C.  L.  95.] 

8.  Foot  and  8.  H.  Hodges  for  defendants. 

The  pauper  had  a  derivative  settlement  from  his  father  in  the 
town  of  Barton,  where  the  family  had  resided  eight  years,  when  they 
returned  to  Glover.  The  pauper  has  not  lost  that  settlement,  by 
gaining  one  elsewhere,  either  through  his  father  or  in  his  own  right. 
Although  the  pauper  resided  in  Glover  from  February,  1838,  to 
June,  1845,  a  period  of  seven  years  and  four  months,  yet  from  Feb- 
ruary, 1838,  to  December,  1839,  when  he  became  of  age,  he  had 
acquired  no  settlement  through  his  father,  for  his  father  had  acquired 
no  settlement  there.  From  December,  1839,  to  June,  1845,  when 
the  pauper  removed  to  Montpelier,  he  had  acquired  no  settlement  in 
his  own  right,  the  period  being  less  than  seven  years.  The  two  pe- 
riods cannot  be  tacked.  Brookfield  v.  Hart  land,  10  Vt.  424.  Bar- 
net  v.  Concord,  4  Vt.  564.  Brookfield  v.  Hartland,  6  Vt.  401. 
Athol  v.  Watertown,  7  Pick.  42.  The  son,  becoming  of  age,  is 
emancipated,  and  does  not  follow  a  settlement  subsequently  acquired 
by  the  father.  The  King  v.  Ever  ton,  1  East  526.  East  Woodhey 
v.  West  Woodhey,  1  Str.  438.  Springfield  v.  Wilbraham,  4  Mass. 
493. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  That  the  father  of  the  pauper,  by  his  continued  resi- 
dence in  Glover  from  February,  1838,  to  June,  1845,  acquired  for  him 
self  and  his  minor  children  a  settlement  in  that  town  is  not  controvert- 
ed. But  it  is  denied,  that  the  pauper  took  a  derivative  settlement  from 
the  settlement  of  the  father,  thus  acquired  in  Glover,  inasmuch  as  he 
became  of  age  long  before  the  father  acquired  his  settlement  Upon 
the  pauper  becoming  of  age,  he  was  capable  of  acquiring  a  settle- 
ment in  his  own  right ;  but  his  continuance  in  Glover,  after  his  ar- 
riving at  majority,  was  not  of  sufficient  duration  to  give  him  a  settle- 
ment there  sui  juris.  For  he  could  not  connect  this  latter  residence 
with  that  during  his  minority,  so  as  to  gain  a  settlement  in  his  own 
right,  by  residence.    This  principle  is  settled  by  the  case  of  Brook' 
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field  v.  Heartland,  10  Vt.  424.  Consequently,  if  the  pauper  acquired 
a  settlement  in  Glover,  it  must  have  been  derived  from  his  father. 
And  whether  so  derived  must  depend  upon  the  fact  of  whether  the 
pauper  was  emancipated  prior  to  the  father's  settlement  being  per- 
fected in  Glover. 

It  is,  however,  said,  that  the  doctrine  of  emancipation  should  be 
repudiated,  and  that,  under  our  statute,  children  of  full  age,  as  well 
as  minors,  should  be  held  to  take  derivatively  the  settlement  of  the 
father,  until  they  have  acquired  one  in  their  own  right,  whether,  or 
not,  they  continue  members  of  the  father's  family  and  under  his  con* 
trol.  No  authorities  are  produced  to  sustain  this  proposition,  and  it 
is  believed,  none  are  to  be  found,  which  go  to  that  extent.  If  the 
court  sustain  this  proposition,  it  must  be  upon  the  ground,  that  it  is 
required  by  the  language  of  the  statute.  But  we  are  inclined  to 
think,  that  the  statute  requires  no  such  construction ;  and  in  this 
opinion  we  are  sustained  by  the  case  of  Springfield  v.  Wilbraham, 
4  Mass.  493,  which  was  founded  upon  a  statute  precisely  like  our 
statute  of  1817.  It  fully  recognizes  the  common  law  doctrine  of 
emancipation,  and  that  doctine  was  applied  to  the  case.  And  in  a 
recent  case,  which  came  before  this  court  in  the  county  of  Franklin, 
but  not  yet  reported,  it  was  held,  in  the  case  of  a  female  pauper  of 
full  age,  who  had  resided  mainly  with  her  father,  as  a  part  of  his 
family,  but  who  had,  during  the  time,  labored  some  for  others  and 
on  her  own  account,  that  she  was  emancipated  and  consequently  did 
not  take  a  derivative  settlement  from  her  father.  We  cannot  be- 
lieve, it  was  the  intention  of  the  legislature,  that  the  statute  should 
receive  the  construction  contended  for  by  the  plaintiff. 

This  brings  us  to  the  question,  was  the  pauper  emancipated,  be- 
fore his  father  acquired  a  settlement  in  Glover  ?  and  if  so,  at  what 
time  ?  for  if  it  was  immediately  after  the  pauper's  removal  from  B  ar- 
ton,  and  prior  to  June,  1838,  his  subsequent  residence  in  Glover 
was  sufficient  to  give  him  a  settlement  there.  Hence  it  is  ucged  by 
the  plaintiff,  that,  if  the  pauper  was  emancipated  at  all,  it  was  by  his 
marriage,  and  that  this  might  have  been  prior  to  June,  1838.  It  is 
a  sufficient  answer  to  this  suggestion,  that  the  time  of  his  marriage 
does  not  appear ;  and  if  the  marriage  were  as  early  as  June,  1638, 
and  the  party  would  avail  himself  of  that  fact,  he  should  have  brought 
it  upon  the  record,  that  it  might  clearly  appear,  that  there  was  error 
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in  the  judgment ;  for  this  court  never  raise  a  presumption,  that  error 
has  intervened,  for  the  purpose  of  defeating  the  judgment  On  the 
contrary,  all  reasonable  presumptions  are  to  be  made  in  favor  of  the 
regularity  of  the  proceedings  of  the  court  below. 

But  it  is  claimed,  on  the  part  of  the  defendant,  that  the  pauper, 
on  his  arriving  at  full  age,  which  was  in  December,  1839,  became 
emancipated  in  fact  and  in  law.  This,  we  think,  does  not  necessarily 
follow.  We  are,  however,  inclined  to  hold,  that  the  pauper,  upon 
coming  of  age,  was,  prima  facie,  emancipated.  This,  presumption 
is  always  liable  to  be  rebutted,  by  showing  that  the  child  was  not  in 
fact  emancipated,  but  continued  to  reside  in  the  family  of  the  pa- 
rent upon  the  same  terms  as  during  his  minority.  The  case  does 
not  disclose  the  terms,  upon  which  the  pauper,  after  his  majority, 
continued  to  reside  with  his  father;  but  we  must  presume,  that  the 
county  court  found  the  fact,  that  the  pauper  was  emancipated,  be- 
fore his  father  gained  a  settlement  in  Glover,  and  upon  such  finding, 
the  judgment  of  the  county  court  was  fully  warranted.  Prima  facie, 
the  pauper  was  emancipated  upon  becoming  of  full  age ;  and  there 
is  nothing  in  the  case  to  rebut  that  presumption.  He  did  not  reside 
in  Glover  long  enough  after  his  emancipation,  to  acquire  a  settlement 
in  his  own  right ;  and  he  could  not,  after  his  emancipation,  take  de- 
rivatively from  a  settlement  subsequently  acquired  by  his  father. 
The  judgment  of  the  county  court  is  affirmed. 


Samuel  Hemmenway  v.  Amos  Pratt  and  Amos  Parmeteb, 

Trustee. 

Trustee  process.     Liability  of  constable,  as  trustee,  for  tort,  or 
breach  of  duty. 

The  liability  of  a  constable,  to  an  executive  creditor,  for  a  breach  of  official  doty 
in  respect  to  the  collection  of  the  execotioo,  cannot  be  attached  by  trustee  pro- 
cess, commenced  by  a  creditor  of  the  person  to  whom  the  constable  is  thus 
liable. 

A  trustee,  in  order  to  be  held  chargeable,  moat  be  liable  upon  a  debt,  or  fiduciary 
obligation,  and  not  for  a  mere  tort,  or  breach  of  duty. 
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Trustee  Process.  The  facts  were  disclosed  by  the  trustee,  and 
were  found  by  the  court,  to  be  substantially  as  follows. 

The  trustee,  at  the  time  of  the  service  of  the  trustee  process  upon 
him,  being  constable  of  Mountholly,  held  for  collection  an  execution 
in  favor  of  the  principal  debtor  against  Edward  Barrett  for  $19,85, 
dated  September  29,  1849,  and  returnable  in  sixty  days  from  date, 
upon  which  he  had  collected  nothing,  and  which  had  not  been 
returned  by  him.  He  had  attached  upon  the  original  writ,  in  the 
suit  in  which  that  execution  issued,  four  oxen,  and  certain  other 
personal  property,  subject  to  a  prior  attachment  in  a  suit  in  favor  of 
C.  H.  Williams,  in  which  judgment  was  afterwards  obtained  and  ex- 
ecution issued  for  $52,07,  and  also  subject  to  a  prior  levy  upon  an 
execution  in  favor  of  W.  W.  Russell  for  $14,56,  and  also  to  a  prior 
levy  upon  an  execution  in  favor  of  R.  H.  Holiday  for  $15,45,  all 
amounting,  together  with  the  execution  in  favor  of  Pratt,  the  princi- 
pal debtor,  to  $101,93.  This  property  was  delivered  by  the  trustee 
to  H.  H.  Gleason,  upon  his  promising,  by  parol,  to  pay  to  the  trustee 
the  amount  of  said  executions,  and  the  officer's  fees  thereon,  amount- 
ing in  the  whole  to  $106,03.  W.  B.  Brown,  in  behalf  of  Gleason, 
paid  to  the  trustee,  before  the  service  of  the  trustee  process,  the 
amount  of  the  executions  in  favor  of  Russell  and  Holiday,  being 
$32,61,  directing  the  application  of  the  money  specially  for  the  pay- 
ment of  those  executions,  and  it  was  so  applied  by  the  trustee ;  and 
after  the  service  of  the  trustee  process,  and  before  the  making  of  the 
disclosure,  Brown,  in  behalf  of  Gleason,  also  paid  to  the  trustee  the 
amount  of  the  execution  in  favor  of  Williams,  directing  the  applica- 
tion of  the  money  specially  for  the  payment  of  that  execution,  and 
it  was  so  applied  by  the  trustee ;  and  these  three  executions  were 
paid,  by  the  trustee,  to  the  creditors  respectively  therein.  The 
trustee  never  promised  to  pay  Pratt  the  amount  due  upon  his  execu- 
tion, nor  became  in  any  way  liable  to  him  for  the  amount,  except  so 
far  as  the  facts  above  stated  would  render  him  liable.  The  arrange- 
ment between  the  trustee  and  Gleason  was  made  without  the  assent 
of  Pratt  Gleason,  in  making  this  arrangement,  was  acting  as  agent 
of  Frost  &  Brown,  who  claimed  that  they  had  purchased  of  Barrett, 
previous  to  the  attachments,  the  property  so  attached ;  and  Frost  & 
Brown  had  been  adjudged  chargeable,  as  trustees  of  Pratt,  for  the 
balance  remaining  due  to  this  trustee  under  the  verbal  promise  of 
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Gleason,  above  stated,  and  they  and  Gleason  now  refused  to  pay  to 
this  trustee  anything  on  account  of  that  promise,  or  of  the  property 
received  by  Gleason.  The  attorney  of  Pratt,  in  the  suit  in  favor  of 
Pratt  against  Barrett,  claimed  a  lien  upon  the  judgment  in  that  suit 
for  the  amount  of  his  fees,  being  $3,00,  and  had  given  notice  to  the 
trustee  to  that  effect ;  and  Pratt  was  indebted  to  the  trustee  in  the 
sum  of  $1,43. 

Upon  these  facts  the  county  court,  November  Adjourned  Term, 
1850, — I.  T.  Wright  and  Elisha  Allen,  Assistant  Judges,  presi- 
ding,— adjudged  the  trustee  chargeable  for  the  amount  of  the  excu- 
tion  in  favor  of  the  principal  debtor  against  Barrett.  Exceptions  by 
trustee. 

C.  L.  Williams  for  trustee. 

1.  The  only  claim,  which  Pratt  has  against  the  trustee,  is  one 
which  is  not  attachable  by  the  trustee  process, — it  being  merely  a 
claim  for  damages,  to  be  enforced  by  an  action  of  tort,  and  constitu- 
ting in  no  sense  an  indebtedness  from  the  trustee,  or  "  credits"  of 
the  principal  defendant  in  his  hands. 

2.  If  such  a  claim  were  attachable  by  the  trustee  process,  there  is 
not  sufficient  disclosed,  or  shown,  to  render  the  trustee  chargeable. 

3.  The  judgment  was  erroneous,  in  not  allowing  the  trustee  to 
retain  the  amount  of  his  claim  against  the  principal  debtor,  and  the 
amount  of  the  attorney's  lien. 

S.  FuUam  for  plaintiff. 

An  officer,  with  an  execution  in  his  hands,  and  property  attached 
to  insure  its  collection,  is  liable  as  trustee ;  and  he  cannot  discharge 
that  liability  by  releasing  the  property  in  violation  of  his  official  duty. 
So  far  as  the  principal  debtor  is  concerned,  the  money  is  now  in  the 
hands  of  the  trustee. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  We  are  unable  to  see  how  Parmeter,  under  the 
state  of  facts  disclosed  in  the  case,  can  be  regarded  as  the  trustee  of 
Pratt  He  certainly  has  received  no  money  on  account  of  the  exe- 
cution, and  is  not  likely  to  receive  any,  unless  after  a  suit  against 
Gleason,  to.  whom  he  delivered  the  property  attached,  on  his  verbal 
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promise  to  pay  the  executions.  He^now  refuses  to  pay  this  execu- 
tion, on  the  ground  that  he  is  but  an  agent  in  the  matter  for  Frost 
&  Brown,  who  have  been  adjudged  trustees  of  Pratt  for  the  same 
money.  This  shows  very  clearly,  that  Parmeter  has  not  received 
the  money,  and  is  not  likely  to  receive  it,  without  a  suit,  the  event 
of  which  may  not  be  entirely  free  from  doubt,  unless  that  uncer- 
tainty, which  has  thus  far  been  one  of  the  chief  characteristics  of 
the  law,  has  ceased  to  exist. 

But  if  we  regard  the  liability  of  the  officer  as  fixed,  beyond  all 
doubt, — and  very  likely  it  is, — and  that  he  can  therefore  recover  of 
Gleason,  his  liability  is  not  by  way  of  contract.  It  is  neither  goods, 
effects  or  credits  of  the  principal  debtor,  entrusted  or  deposited  in 
his  hands  or  possession.  It  is  but  a  right  of  action  in  the  form  of 
tort,  and  in  fact  for  a  tort,  for  a  specific  breach  of  duty,  a  positive 
wrong,  and  no  more  liable  to  this  process,  than  any  other  right  of 
action,  in  form  ex  delicto.  There  is  less  propriety  in  allowing  the 
action  in  this  case,  than  when  the  alleged  trustee  has  taken  the  debt- 
or's money,  by  way  of  usury ;  and  it  has  been  held,  that,  in  such 
case,  there  is  no  liability  to  this  process, — because  the  act  of  taking 
the  usury  is  in  the  nature  of  a  wrong,  and  not  a  trust,  or  confidence. 
So,  too,  if  one  had  taken  the  goods  or  chattels  of  another  by  force, 
or  fraud,  this  process  will  not  lie,  as  has  been  often  held.  It  must 
be  a  debt,  or  fiduciary  obligation,  on  the  part  of  the  trustee,  and  not 
a  mere  tort,  or  breach  of  duty. 

Judgment  reversed,  and  judgment  that  Amos  Parmeter  is  not 
trustee. 
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Harvey  Button,  Executor  of  Alexander  Miller,  v.  American 
Tract  Society,  American  Home  Missionary  Society,  Epaph- 
ra8  Miller,  Harry  Miller,  Executor  of  Solomon  Miller,  and 
Charles  E.  Miller,  Administrator  oUZlisha  Miller. 

[In  Chancery.] 

Will.  Construction  of  devise.  Admissibility  of  extrinsic  evidence. 
Instructions  by  testator  for  writing  the  will  Description  of 
devisee. 

For  the  purpose  of  determining  the  intention  of  a  testator,  as  expressed  in  a  de- 
vise, reference  is  to  be  had  to  the  general  scope  of  the  will,  and  to  every  clause 
of  it. 

A  devise  was  expressed  in  a  will  in  these  words, — "  My  east  or  Jackson  farm,  so 
called,  I  give  and  dispose  of  in  the  following  manner,— The  American  Home 
Mission  Tract  Society  for  our  western  mission,  twelve  hundred  dollars,"  and 
then  providing  the  manner  in  which  it  was  to  be  invested.  The  next  clause 
in  the  will  contained  a  bequest  of  $600,00  to  the  neice  of  the  testator,  the  in- 
terest to  be  paid  to  her  during  her  natural  life,  u  and  then  to  go  to  the  above 
named  tract  society  for  their  use."  And  it  was  held,  that  it  might  fairly  be 
inferred,  from  the  terms  used,  that  the  testator  intended  the  bequest  for  the 
American  Tract  Society. 

And  it  was  also  held,  that  if  any  ambiguity  existed  in  the  description  of  the  devi- 
see, it  was  not  apparent  upon  the  face  of  the; will,  but,  being  created  by  extrinsic 
evidence,  it  was  competent  to  resort  to  extrinsic  evidence  to  remove  the  uncer- 
tainty. 

But  it  is  not  competent,  for  that  purpose,  to  prove  by  the  scrivener,  who  drew  the 
will,  the  instructions  which  were  given  to  him  by  the  testator,  to  so  draw  the 
will,  as  to  give  the  property  to  a  particular  devisee. 

Where  the  devisee  was  named  in  the  will  as  "  The  American  home  mission  tract 
society  for  our  western  mission,"  and  it  appeared,  that  there  was  no  society 
known  by  that  name,  but  that  the  description  named  in  the  will  contained  some 
terms  applicable  to  each  of  two  well  known  charitable  societies,— the  American 
Tract  Society,  and  the  American  Home  Missionary  Society,  it  was  held,  that 
testimony  showing  that  the  testator  was  acquainted  with  the  object*  and  opera- 
tions of  the  American  Tract  Society,  that  those  operations  were  mainly  con- 
fined to  the  western  states,  and  were  there  conducted  through  the  agency  of 
colporteurs,  or  missionaries,  that  the  testator  took  a  lively  interest  in  the  society, 
contributed  to  its  funds  in  bis  life  time,  and  expressed  his  preference  for  it  over 
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other  charitable  institutions,  was  proper  to  be  considered,  in  connection  with 
the  language  of  the  will,  in  determining  the  intention  of  the  testator;  and  that 
this' evidence,  connected  wilhthe  terms  used  in  the  description  of  the  devisee, 
and  with  the  langnage  need  In  a  subsequent  clause,  in  which  the  same  devisee 
was  described  as  u  the  above  named  tract  society,"  was  sufficient  to  justify  the 
conclusion,  that  it  was  the  intention  of  the  testator  to  convey  the  property  to 
the  American  Tract  Society. 

Devises  are  to  be  so  construed,  as  to  effectuate  tfie  intention  of  t^e  testator,  if  it 
can  be  done  consistently  with  the  principles  of  law. 

It  is  not  necessary,  that  the  name  of  the  devisee  should  be  mentioned  in  the  will; 
it  is  sufficient,  if  the  devisee  be  described  by  words  that  are  sufficient  to  denote 
the  person  meant  by  the  testator,  and  to  distinguish  him  from  all  others. 

Appeal  from  the  court  of  chancery.  The  orator  alleged,  in  the 
bill,  that  Alexander  Miller  died  in  March,  1844,  leaving  a  will,  in 
which  the  orator  was  named  as  executor,  and  that  the  will  was  duly 
proved  and  allowed  in  the  probate  court,  and  letters  testamentary 
were  granted,  and  commissioners  were  appointed,  and  the  list  of 
claims  returned  and  allowed,  and  that  the  orator  believed,  that  the 
property  of  the  estate  would  be  sufficient,  after  satisfying  all  just 
claims,  to  pay  all  the  legacies  given  by  the  will ;  that  the  will,  among 
other  things,  contained  a  devise  in  these  words, — "  My  east  or  Jack* 
son  farm,  so  called,  I  give  and  dispose  of  in  the  following  manner,—* 
The  American  Home  Mission  Tract  Society  for  our  western  mis- 
sion, twelve  hundred  dollars,  to  be  secured  in  a  permanent  fund  in 
real  estate  to  double  the  amount,  or  in  bank  stock,  the  interest  of 
which  is  to  be  used  forever  yearly,  and  no  more ;" — and  also,  in  the 
next  clause,  a  devise  in  these  words, — "  I  give  and  bequeath  unto 
Laura  Miller,  my  neice,  six  hundred  dollars  in  the  Jackson  farm,  as 
above,  during  her  natural  life,  to  be  secured  in  permanent  bank 
stock,  or  real  estate,  the  interest  of  which  she  is  to  use  yearly,  and  ^ 

no  more,  so  long  as  she  lives,  and  then  to  go  to  the  above  named 
tract  society  for  their  use.  The  above  farm  contains  one  hundred 
and  seventy  acres ;  the  above  legacies  to  commence  as  soon  as  the 
farm  is  sold  after  my  decease ;" — that  by  a  codicil  to  his  will,  allowed 
by  the  probate  court,  the  testator  gave  certain  other  directions  con* 
cerning  the  use,  occupation  and  improvement  of  the  said  farm,  after 
his  decease,  until  it  should  be  sold,  and  also  gave,  from  the  avails  of 
the  farm  three  hundred  dollars  to  be  added  to  what  was  termed,  in 
xxiii.        43 
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his  will,  the  minister  fond,  in  Wallingford ;  that  soon  after  the  pro- 
bate of  the  will,  the  heirs  at  law  of  the  testator  gave  notice  to  the 
orator,  that  they  considered  the  said  bequest  of  $1200,00  as  void, 
and  that  the  amount  would  belong  to  them,  upon  the  final  settlement 
of  the  estate,  and  requested  the  orator  to  sell  the  farm  as  soon  as 
could  reasonably  be  done,  and  to  pay  from  the  avails  the  legacy  of 
$300,00  named  in  the  will,  and  the  sajd  heirs  then  released  to  Laura 
Miller  their  Interest  in  the  legacy  of  $600,00  devised  to  her,  and  re- 
quested the  orator  to  pay  to  her  the  whole  of  that  sum,  instead  of 
allowing  her  to  take  the  interest  only;  that  the  farm  was  occupied, 
in  pursuance  to  the  directions  given  in  the  codicil  to  the  will,  until 
April  1,  1845,  when  the  possession  was  surrendered  to  the  orator, 
and  he  had  sold  a  portion,  and  had  paid  the  legacy  of  $300,00,  and 
also  the  legacy  of  $600,00  to  Laura  Miller ;  that  the  residue  of  the 
farm  remained  unsold,  and  could  not  probably  be  sold  for  more  than 
sufficient  to  pay  the  said  sum  of  $1200,00;  that  the  testator  left 
three  brothers,  his  heirs  at  law,  Solomon  Miller,  Elrsha  Miller  and 
Epaphras  Miller,— of  whom  Solomon  Miller  had  since  deceased, 
leaving  Harry  Miller  his  executor,  and  Elisha  Miller  had  deceased, 
and  Charles  E.  Miller  had  been  appointed  his  administrator :  that 
the  orator  had  no  knowledge  or  belief,  that  there  was  any  such  so- 
ciety as  that  named  in  the  will  as  "  The  American  Home  Mission 
Tract  Society  for  our  western  mission,"  but  that  there  was,  at  the 
time  of  making  the  will,  a  society  well  known  by  the  name  of  the 
"  American  Tract  Society,"  and  also  a  society  known  by  the  name 
of  the  "  American  Home  Missionary  Society,"  and  that  the  names, 
existence  and  objects  of  each  of  these  societies  were  well  known  to 
the  testator,  at  the  time  of  making  his  will ;  that  very  soon  after  the 
decease  of  the  testator,  the  contents  of  the  will  were  made  known  to 
each  of  these  societies,  and  they  also  understood,  that  the  heirs  at 
law  claimed,  that  the  devise  was  void;  that  the  orator  was  never  no- 
tified, by  either  of  the  societies,  that  they  claimed,  or  should  claim, 
the  legacy,  and  the  orator  had  no  expectation,  that  the  legacy  would 
be  claimed,  as  against  the  heirs  at  law,  until  August,  1847,  when  he 
was  informed,  that  it  would  be  claimed  by  one,  or  both,  of  said  so- 
cieties ;  and  that  the  orator  was  ready  and  willing  to  pay  and  ac- 
count for  the  rents  and  avails  of  the  farm  to  whoever  should  be  enti- 
tled to  receive  them.    And  the  orator  prayed,  that  a  writ  of  sub- 
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pmna  might  issue  to  the  American  Tract  Society,  the  American 
Home  Missionary  Society,  to  Epaphras  Miller,  to  the  executor  of 
Solomon  Miller,  to  the  administrator  of  Elisha  Miller,  and  to  Laura 
Miller,  requiring  them  to  appear  before  the  court  of  chancery  and 
make  answer  in  the  premises,  and  to  interplead  each  other,  and  to 
show  and  establish  their  respective  interests  in  the  legacy  above 
mentioned, — and  that  the  orator  might  be  directed  to  whom  and  for 
whose  benefit  the  legacy  should  be  paid  by  him, — and  for  general 
relief.  A  subpoena  issued  accordingly,  and  was  served  February  10, 
1848. 

The  American  Tract  Society  appeared  and  answered,  admitting 
that  the  several  averments  in  the  bill  were  substantially  true, — but 
averring,  that  the  American  Tract  Society  is  a  voluntary  association 
of  a  great  numder  of  individuals  residing  in  different  states,  which 
has  been  formed,  under  that  name,  and  has  existed  twenty  three 
years,  for  the  purpose  of  printing,  publishing  and  circulating,  through- 
out the  United  States  and  in  other  parts  of  the  world,  either  gratuit- 
ously, or  at  the  lowest  prices  at  which  they  can  be  furnished,  tracts 
and  other  cheap  books,  calculated  to  diffuse  religious  information 
and  to  exert  an  influence  in  favor  of  religion  and  morality ;  that  the 
society  had  a  constitution  and  by-laws, — copies  of  which  were  an- 
nexed,— and  each  year  held  its  annual  meetings,  and  elected  its  offi- 
cers, and  continued  to  prosecute  its  purposes  and  objects,  as  above 
mentioned ;  that  throughout  many  portions  of  the  western  states, 
there  had  always  been  and  still  continued  to  be  a  very  great  destitu- 
tion and  need  of  publications  of  a  moral  and  religious  character  and 
tendency,  such  as  the  said  society  was  engaged  in  circulating,  and 
that  for  more  than  seven  years  the  society,  in  order  to  farther  carry 
out  and  effect  its  objects,  had  employed  numerous  agents,  or  mis- 
sionaries, sometimes  called  colporteurs,  for  the  special  purpose  of  cir- 
culating its  publications  and  disposing  of  them  from  house  to  house, 
either  gratuitously,  or  by  the  sale  thereof,  according  to  the  means  of 
the  inhabitants  of  said  states,  and  had  thereby  circulated  among 
them  a  great  number  of  such  publications,  amounting  in  all  to  many 
millions  of  pages ;  that  for  many  years  the  existence,  objects  and  op- 
erations of  said  society,  and  especially  its  efforts  to  circulate  its  pub- 
lications extensively  through  the  western  states,  were  generally  known 
throughout  the  United  States,  and  that  the  testator  was  informed 
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thereof,  and  had  frequently  contributed  to  the  support  of  the  same, 
and  had  often  expressed  a  strong  desire  for  the  furtherance  of  these 
objects;  that  at  the  time  the  will  was  drawn,  the  testator  particularly 
expressed  his  wishes  to  promote  the  objects  of  the  American  Home 
Missionary  Society,  and  of  this  society,  preferring  the  latter,  and 
that  he  had  especially  in  view,  in  framing  the  bequests  in  the  bill 
mentioned,  the  exertions  and  operations  of  said  Tract  Society  through 
the  agency  of  said  missionaries,  and  that  he  intended,  by  means  of 
said  bequest,  to  encourage  and  promote  the  same ;  and  insisting,  that 
the  intent  of  the  said  testator  should  be  carried  into  effect,  by  de- 
creeing the  payment  of  said  legacies,  under  proper  restrictions,  for 
the  benefit  of  said  Tract  Society. 

The  American  Home  Missionary  Society  also  appeared  and  an- 
swered, admitting  the  several  averments  in  the  bill  to  be  substatially 
true,  and  alleging,  that  that  society  was  a  voluntary  association  of  a 
great  number  of  individuals,  residing  in  different  states,  which  had 
been  formed,  and  had  continued  in  existence  twenty  two  years,  for 
the  purpose  of  furnishing  pecuniary  aid,  in  support  of  the  preaching 
of  the  gospel,  to  churches  and  societies  in  the  United  States,  which 
could  not  sustain  it  without  such  foreign  aid ;  that  said  society,  in 
pursuance  of  its  constitution  and  by-laws,  copies  of  which  were  an- 
nexed, held  annual  meetings,  elected  its  officers,  and  continued  to 
prosecute  its  objects,  as  stated ;  that  in  the  eastern  and  better  settled 
portions  of  the  county  the  objects  of  the  society  were  chiefly  effected 
through  the  intervention  of  auxiliary  societies,  but  that  in  conse- 
quence of  the  want  of  ministers  and  the  great  destitution  of  resour- 
ces for  maintaining  them  in  the  newly  settled  and  western  portions 
of  the  country,  the  exertions  of  the  society  have  been  chiefly  directed 
to  supplying  such  want  and  destitution  in  those  portions,  and  that  it 
has  been  the  principal  means  of  supplying  many  such  portions,  and 
of  sustaining  among  them  from  time  to  time  many  hundreds  of  mis- 
sionaries, being  ministers  of  the  gospel ;  that  the  said  missionaries 
annually  distribute,  in  connection  with  their  personal  labors,  several 
hundred  thousand  pages  of  tracts;  that  the  existence,  objects  and 
operations  of  the  society,  and  especially  its  efforts  to  supply  the  des- 
titute portions  of  the  western  states,  have  been  generally  known 
throughout  the  United  States,  and  its  efforts  to  supply  the  west  hare 
been  generally  regarded  as  its  most  important  object;  that  all  this 
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was  well  known  to  the  testator,  at  the  time  he  made  his  will,  and 
he  had  frequently  contributed  to  the  support  of  the  same,  and  had 
often  expressed  a  strong  desire  for  the  furtherance  of  said  objects ; 
and  that,  at  the  time  the  will  was  drawn,  the  testator  particularly  ex- 
pressed his  wishes  to  promote  the  objects  of  the  said  society ;  and 
insisting,  that  the  manifest  intent  of  the  testator  was  to  bequeath 
the  said  fund  to  this  society. 

The  heirs  at  law  of  the  testator  also  appeared  and  answered,  ad- 
mitting, as  true,  the  facts  alleged  in  the  bill,  denying  that  there  was 
any  such  society  in  existence  as  that  named  in  the  devise,  and  in- 
sisting, that  the  devise  was  wholly  void  for  uncertainty. 

The  answers  were  traversed ;  and  it  was  agreed,  on  the  part  of 
the  orator  and  of  the  heirs  at  law,  that  the  answers  of  the  American 
Tract  Society  and  of  the  American  Home  Missionary  Society  should 
be  taken  as  true,  excepting  so  far  as  they  relate  to  the  knowledge, 
intentions  and  design  of  the  testator  in  reference  to  said  societies. 

The  testimony  of  Sarah  Kent  was  taken  and  filed,  and  tended  to 
prove,  that  she  had  been  for  many  years  an  inmate  of  the  testator's 
family ;  that  the  testator  was  in  the  habit  of  taking  the  Vermont 
Chronicle,  a  newspaper  printed  at  Windsor,  and  occasionally  read 
the  Home  Missionary,  a  periodical  published  by  the  American  Home 
Missionary  Society ;  that  he  was  interested  in  the  American  Tract 
Society,  and  the  American  Home  Missionary  Society,  as  well  as 
other  societies,  whose  objects  were  to  do  good ;  that  he  was  more 
interested  in  those  societies  whose  objects  were  confined  to  home 
operations,  than  in  those  whose  objects  were  foreign,  and  was  par- 
ticularly interested  in  the  western  states ;  that  within  two  years  he 
was  visited  and  conversed  with  by  an  agent  of  the  American  Tract 
Society,  who  left  with  him  reports  of  that  society,  which  were  read 
by  the  testator;  that  he  was  interested  in  the  two  societies,  above 
named,  on  account  of  their  operations  in  the  western  states, — but 
the  witness  did  not  know,  that  he  manifested  any  preference  for  one 
of  these  societies  over  the  other.  The  testimony  of  Elias  W.  Kent 
was  also  taken,  and  tended  to  prove,  in  addition  to  the  facts  testified 
to  by  Sarah  Kent,  that  the  agent  of  the  American  Tract  Society 
Tinted  the  testator  twice,  and  the  witness  heard  considerable  con- 
versation between  them,  and  that  the  testator  expressed  a  good  deal 
of  interest  in  its  operations,  and  that  the  agent  explained  to  him  the 
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system  of  colporteurs,  and  that  the  testator  gave  money  to  the  agent 
each  time ;  that  the  testator  manifested  a  strong  interest  in  home 
missions,  and  used  to  say,  that  if  he  had  any  money  to  give,  he 
should  give  it  to  the  home  missions  in  preference  to  foreign ;  and 
that  he  manifested  an  interest  in  the  colporteur  system.  Mosely 
Hall  testified,  that  the  testator  was  accustomed  to  contribute  to  the 
Home  Missionary  Society  and  the  Tract  Society ;  that  about  two 
years  before  he  died  he  told  the  witness,  that  what  he  gave,  or  in- 
tended to  give,  he  should  give  to  the  Home  Missionary  or  Tract 
Society,  and  particularly  for  the  west ;  that  he  preferred  those  socie- 
ties, because  they  were  doing  so  much  in  the  west,  and  that  the  col- 
porteurs should  be  sustained ;  and  that  frequently,  at  other  times,  he 
expressed  the  same  ideas.  This  witness  also  testified,  that  he  drew 
the  will  of  the  testator,  from  instructions  given  by  him ;  that  the  tes- 
tator then  expressed  the  same  anxiety,  in  conversation,  for  the 
west,  and  said  he  wished  to  do  all  he  could  for  the  Home  Missionary 
and  Tract  Societies  for  the  west ;  that  the  testator  read  a  great 
deal,  and  appeared  to  be  well  informed  as  to  the  operations  of  those 
societies ;  and  that,  in  drawing  the  will,  the  testator  instructed  the 
witness  to  so  draw  it,  as  to  leave  the  legacies  in  question  to  the 
Tract  Society.  A  motion  was  filed,  on  the  part  of  the  heirs  at  law, 
to  suppress  so  much  of  the  testimony  as  referred  to  the  intentions 
and  wishes  of  the  testator  as  to  the  disposition  of  his  property,  and 
especially  that  part  of  the  testimony  of  Mosely  Hall,  which  relates  to 
the  instructions  given  to  him  by  the  testator,  at  the  time  of  writing 
the  will.  The  will  of  the  testator,  containing  the  clauses  recited  in 
the  bill,  was  also  given  in  evidence. 

The  court  of  chancery  decreed,  that  the  bequest  was  inoperative 
and  void,  and  that  the  heirs  at  law  were  entitled  to  the  fund,  from 
which  the  legacy  would  otherwise  have  been  paid,  and  that  the  exe- 
cutor account  to  the  heirs  at  law  for  the  amount,  being  allowed  first 
to  retain  from  the  fund  his  costs  in  this  suit,  and  that  no  costs  be 
allowed  to  either  of  the  defendants.  And  the  American  Tract  So- 
ciety and  the  American  Home  Missionary  Society  were  enjoined 
from  asserting  any  claim,  at  law  or  in  equity,  to  the  legacy  of  $1200, 
or  to  any  reversionary  interest  in  the  legacy  of  $600.  From  this 
decree  the  societies  appealed. 
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S.  H.  Hodges  and  &  Foot  for  the  American  Tract  Society. 

No  objection  is  made,  as  it  is  understood,  to  the  devises  in  question 
on  the  ground  that  they  are  made  to  an  unincorporated  association, 
without  the  intervention  of  a  trustee,  since  they  are  clearly  for  pious 
and  charitable  uses.  But  it  is  contended,  that  they  are  void,  and 
that  the  heirs  must  take,  because  there  is  a  fatal  ambiguity  in  the 
description  of  the  devisee.     This  we  deny. 

I.  It  is  plain  from  the  evidence,  that  the  testator  had  the  Ameri- 
can Tract  Society  in  view,  as  his  devisee. 

1.  We  appeal  to  the  evidence  of  circumstances,  &c,  respecting 
the  admissibility  of  which  there  is  no  question.  In  the  second  de- 
vise the  object  of  the  testator's  bounty  is  called  simply  "  the  Tract 
Society ;"  a  name  which  he  could  not  have  used,  had  he  any  other 
supposed  devisee  in  contemplation.  The  exertions  of  the  colpor- 
teurs, sustained  by  this  institution  in  the  western  states,  explain  per- 
fectly his  denominating  it  a  Mission  Society,  and  his  reference  to 
"  our  western  missions."  The  latter  circumstance  can  hardly  be 
reconciled  with  the  claims  of  any  other  society. 

2.  The  evidence  of  the  testator's  declarations  was  admissible  and 
decides  the  question.  Until  a  recent  date  such  evidence  was  re- 
ceived in  the  courts  of  Westminster  Hall  without  hesitation ;  and  it 
remains  to  be  seen,  whether  our  courts  will  follow  in  their  footsteps 
so  closely  as  to  reject  it.  2  Ves.  Sen.  216.  3  Ves.  306.  2  P. 
Wms.  141.  7  Bing.  628.  2  M.  &  W.  141.  The  utmost  extent 
of  the  late  cases,  however,  is  to  exclude  such  testimony,  when 
offered  for  the  purpose  of  determining  what  objects,  or  persons,  are 
embraced  in  an  erroneous  description.  When  a  case  of  equivocation 
arises,  when  two  persons,  or  objects,  come  fairly  within  the  descrip- 
tion, and  it  cannot  be  determined  by  other  means  which  of  them 
was  intended,  it  is  conceded  by  all,  that  the  testator's  declarations 
may  be  received  to  show  his  intentions.  And,  according  to  a  chain 
of  weighty  decisions,  unbroken  save  by  a  single  case,  this  may  be 
done,  wherever  the  two  persons,  or  objects,  come  so  nearly  within 
the  description,  that  either  would  take,  were  it  not  for  the  other; 
and  they  may  be  brought  within  the  description  by  the  same  evi- 
dence, that  of  circumstances,  &c.,  that  would  be  admitted,  were 
there  only  one  of  them.  For  this  is  not  to  import  new  terms,  or  a 
new  description,  into  the  will,  by  evidence  of  declarations,  but  to 
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settle  the  question  between  two  claimants,  each  of  whom  comes 
within  the  terms  of  the  will  on  competent  testimony.  The  only  de- 
cision to  the  contrary  is  wholly  destitute  of  support  from  reason,  or 
authority,  and,  far  from  being  recognized  since,  is  viewed  by  the 
courts  with  evident  distrust  •  Attorney  General  v.  Hudson,  4  Vin. 
465,  and  2  Eq.  Cas.  Abr.  192.  Careless  v.  Careless,  19  Ves. 
601.  Still  v.  Haste,  6  Madd.  192,  Price  v.  Page,  4  Ves.  680. 
Thomas  v.  Thomas,  6  T.  R.  671.  Smith  v.  Smith,  1  Edw.  Ch.  R. 
189.  Verner  v.  Henry,  3  Watts  386,  (3  U.  S.  Dig.  684.)  12  Ad. 
&  El.  431-451.     11  Sim.  467,  (5  Har.  Dig.  1847.) 

II.  Even  if  the  evidence  of  the  testator's  intentions  were  not  ad- 
missible at  law,  yet  courts  of  equity,  in  the  exercise  of  their  powers 
over  devises  to  pious  and  charitable  uses,  would  be  bound  to  sustain 
these  and  carry  them  into  effect.  The  principle,  on  which  they  up- 
hold a  bequest  to  a  corporation,  which  is  void  at  law  for  a  misnomer, 
and  deeds  and  wills  void  for  other  like  defect,  (Stor.  Eq.  Jur.,  sec. 
1170, 1171,)  illustrates  this  sufficiently,  though  we  might  adduce 
many  others.  Stor.  Eq.  Jur.,  sec.  1165  to  1177.  The  courts  of 
this  country,  including  those  of  the  general  government,  now  recog- 
nize the  law  of  pious  and  charitable  uses  as  a  subject  of  original 
chancery  jurisdiction.  And  the  courts  of  this  state  are  very  exten- 
sively understood  to  have  sanctioned  this  conclusion.  Stor.  Eq. 
Jur.,  sec.  1154  b,  1162,  &c.  Baptist  Association  v.  Harfs  Exec* 
utors,  4  Wheat.  1.  Inglis  v.  Sailor's  Snug  Harbor,  3  Pet  99. 
Vidal  v.  Guard's  Executors,  2  How.  127,  195.  2  Kent  288.  9 
Cow.  437.  24  Pick.  152.  U.  S.  Digest,  "  Charities  and  Charitable 
Uses."  Stone  v.  Griffin,  3  Vt.  400.  Pawlet  v.  Clark,  9  Cranch 
292.  Burr's  Executors  v.  Smith,  7  Vt.  241,  (291.)  Beatty  v. 
Kurtz,  2  Pet.  566.  Ang.  &  Ames  on  Corp.  143.  The  doctrine 
of  cy-pres  itself,  though  sometimes  the  subject  of  stricture,  has 
never  been  repudiated.  It  has  constituted  an  essential  branch  of  the 
law  of  pious  and  charitable  uses  from  its  earliest  origin  under  the 
imperial  rule.  And  we  have  yet  to  learn,  that  it  is  less  congenial  to 
our  institutions,  than  to  those  of  any  nation  where  that  law  has  pre- 
vailed Domat,  passim,  cited  in  Stor.  Eq.  Jur.,  sec.  1139,  1140. 
Witman  v.  Lex,  17  S.  &>  R.,  cited  2  How.  197.  Glass  v.  WitkUe, 
2  Dana  170,  (1  U.  S.  Dig.  507.)  In  England  the  chancellor,  it  is 
true,  sometimes  resorts  to  a  specially  delegated  jurisdiction ;  but  this 
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is  only  when  disposing  of  devises  to  unlawful  charities,  and  general 
charities,  technically  so  called,  and  when  acting  under  the  statute 
of  Elizabeth,  and  even  that  statute  created  no  new  law,  though  it 
introduced  a  new  process.  (Story's  Eq.  Jur.  1154,  a.)  The  law  of 
charities,  and  even  that  of  cy-prts,  he  puts  in  practice,  in  all  other 
cases,  in  the  exercise  of  the  inherent  powers  of  his  court.  Story's 
Eq.  Jur.  1167,  1188,  1190,  and  cases  cited.  7  Vt  204,  305.  2 
How.  195-197.  Moggridge  v.  Thackwell,  7  Ves.  36.  The  attor- 
ney general  is  also  a  necessary  party,  in  many  cases  arising  under 
the  law ;  but  the  court  derive  no  authority,  or  jurisdiction,  from  this. 
It  is  a  mere  prerogative  of  the  crown,  and,  as  a  measure  of  munici- 
pal policy,  other  states  may  adopt  or  reject  it.  I  Hawks  96,  (cited 
1  U.  S.  Dig.  507.)    9  Cow.  482.    2  Pet  583.    3  lb.  498. 

C.  L.  Williams  for  the  heirs  at  law. 

1.  The  testimony  of  Mosely  Hall,  as  to  the  intentions  and  direc- 
tions of  the  testator  at  the  time  of  making  the  will,  is  inadmissible 
and  should  be  suppressed. 

2.  The  devise  is  inoperative  and  void,  on  account  of  its  vague- 
ness and  uncertainty.  We  are  to  determine,  not  what  disposition 
the  testator  intended  to  make,  but  what  disposition  he  actually  did 
make  of  this  legacy  in  his  will,  and  the  decision  of  the  chancellor 
must  be  declaratory  of  what  is  in  the  testament  Wigram  on  Wills, 
as  quoted  in  1  Greenl.  Ev.,  §  291.  Parke,  J.,  in  Doe  d.  Temple- 
man  v.  Martin,  4  B.  &  Ad.  771,  [24  E.  C.  L.  159.] 

Taking  the  will  by  itself,  and  nought  is  presented  but  a  case  of 
legal  hopeless  uncertainty.  Add  to  it  all  the  testimony,  except  that 
of  Mosely  Hall,  and  we  are  not  able  to  arrive  at  a  more  satisfactory 
conclusion.  And  even  with  his  testimony,  upon  giving  it  its  just 
weight,  the  same  uncertainty  remains. 

But  this  testimony  is  inadmissible.  Extrinsic  testimony  as 
testator's  intentions  and  directions  is  admissible  only  when 
thing  devised,  or  person,  "  is  described  in  terms  which  are  applica- 
ble indifferently  to  more  than  one  person,  or  thing."  Wigram  on 
Wills ;  1  Greenl.  Ev.,  §§  286,  291.  Hiscocks  v.  His  cocks,  5M.& 
W.  363.  Greenleaf  's  conclusion  is,  that  such  extrinsic  testimony  is 
admissible  only  "  when  the  description  of  the  person  intended  is  ap- 
plicable with  legal  certainty  to  each  of  several  subjects."  1  Greenl. 
xxiii.        44 
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Ev.,  $$  380-391,  300.  7  Met  206*209.  It  cannot  be  pretended, 
that  this  is  a  case  of  equivocation, — that  the  terms  used  in  the  will 
are  applicable  indifferently  to  each  of  the  different  societies.  They 
are  applicable  to  neither ;  neither  answers  the  words  of  the  will. 
The  description,  then,  used,  is  not  on  its  face  perfect  and  intelligi- 
ble, but  is  both  obscure  and  patently  ambiguous.  Upon  the  princi- 
ples stated  in  Thomas  v.  Thomas,  6  T.  R.  671,  and  Hiscocks  v. 
Hiscocks,  ub.  sup.,  the  claim  of  the  heirs  at  law  must  prevail. 

No  different  rule  is  to  obtain,  on  account  of  the  legacy  being  ap- 
parently for  a  pious  use.  It  is  not  to  be  denied,  that  such  a  doc- 
trine is  to  be  found  in  some  treatises,  and  has  obtained  the  sanction 
of  the  dicta  of  some  English  judges ;  but  it  is  to  be  doubted,  whether 
it  was  ever  the  well  settled  doctrine  of  the  English  common  law; 
and  in  Eitrs  of  Burr  v.  Smith,  7  Vt.  313,  Mattocks,  Ch.,  in  his 
dissenting  opinion,  successfully  combats  the  position,  that  our  law 
makes  any  distinction  in  favor  of  a  will  for  the  benefit  of  a  charity. 

The  doctrine  of  cy-pres  is  disapproved  of  by  modern  chancellors 
in  Great  Britain,  and  has  never  been  established  or  sanctioned  by  an 
American  decision;  and  in  North  Carolina  it  has  been  decided,  that 
it  does  not  prevail.  McAuley  v.  Wilson,  Dev.  Eq.  R.  276;  2  Eq. 
Pig.  478. 

Our  court  of  chancery  has  no  jurisdiction  for  applying  a  legacy 
simply  to  carry  out  a  general  intent  of  charity , — that  jurisdiction  be- 
ing had  in  England  by  chancellors,  as  keepers  of  the  king's  con- 
science, who  has  charge  of  charities,  as  parens  patritB.  3  Bl.  Com. 
427.  Baptist  Assoc,  v.  Hart's  Ex'rs,  4  Wheat.  1,  [4  U.  S.  Cond. 
R.  372.]  3  Pet.  498,  500,  2  Story's  Eq.  Jur.,  §  1190.  In  Eng- 
land the  chancellor  would  not  proceed  and  devise  a  scheme,  without 
the  presence  of  the  attorney  general.  Wellbeloved  v.  Jones,  1  Sim. 
6&  Stu.,  [1  Cond.  Eng.  Ch.  R.  41.]  We  have  no  officer  in  this 
-'stale,  whose  duty  it  is  to  take  charge  of  uncertain  devises  to  charity. 

The  opinion  of  the  court  was  delivered  by 

Kbllogg,  J.  This  was  an  appeal  from  a  decree  of  the  chancel- 
lex  for  the  first  judicial  district. 

The  orator  was  appointed  executor  of  the  will  of  Alexander  Mil- 
ler and  as  such  undertook  the  execution  of  the  trust.  Miller,  by 
his  will,  made  certain  bequests,  which  are  in  the  words  following; — 
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"  My  east  or  Jackson  farm,  so  called,  I  give  and  dispose  of  in  the 
following  manner.  The  American  Home  Mission  Tract  Society  for 
our  western  missions,  twelve  hundred  dollars,  to  be  secured  in  a  per- 
manent fund  in  real  estate  to  double  the  amount,  or  in  bank  stock, 
the  interest  of  which  is  to  be  used  forever  yearly  and  no  more." 
"  I  give  and  bequeath  unto  Laura  Miller,  my  niece,  six  hundred 
dollars  in  the  Jackson  farm,  as  above,  during  her  natural  life,  to  be 
secured  in  permanent  bank  stock,  or  real  estate,  the  interest  of 
which  she  is  to  use  yearly,  and  no  more,  as  long  as  she  lives,  and 
then  to  go  to  the  above  named  Tract  Society  for  their  use." 

The  orator,  as  executor,  caused  the  will  to  be  duly  proved,  and, 
while  the  estate  was  in  progress  of  settlement,  he  was  duly  notified, 
that  the  bequest  first  above  mentioned  and  the  residuary  interest  in 
the  bequest  above  named  of  six  hundred  dollars,  after  the  decease  of 
Laura  Miller,  were  severally  claimed  by  the  American  Tract  Society, 
The  American  Home  Missionary  Society,  and  the  heirs  at  law  of  the 
said  Miller.  Whereupon  the  orator  filed  the  present  bill  of  inter- 
pleader, calling  upon  the  said  societies  and  the  heirs  at  law  to  show 
and  establish  their  rights  to  the  aforesaid  bequests.  The  parties  ap- 
peared and  filed  their  respective  answers,  which  were  traversed,  and 
testimony  taken,  and  upon  hearing  in  the  court  of  chancery  it  was 
decreed,  that  the  legacy  in  the  will  for  the  benefit  of  the  "American 
Home  Mission  Tract  Society  for  our  western  mission"  is  inopera- 
tive and  void,  and  that  the  heirs  at  law  of  Alexander  Miller  are  en- 
titled to  the  legacy,  and  the  orator  is  ordered  to  pay  the  same  to 
them. 

The  decree  of  the  chancellor  is  based  upon  the  assumption,  that 
the  legacy  of  twelve  hundred  dollars  is  void  for  uncertainty  as  to  the 
legatees ; — that  no  society  appears  to  claim  the  legacy,  that  answers 
the  description  of  the  legatee,  as  given  by  the  testator.  It  cannot 
be  doubted,  that  the  testator  intended  to  bequeath  the  91200  for 
charitable  and  religious  purposes,  that  he  specified  the  fund,  from 
which  it  should  be  realized,  and  that  he  intended  to  designate  with 
sufficient  certainty  the  legatee,  or  trustee,  who  should  take  charge 
of  the  legacy  and  apply  the  yearly  proceeds  of  the  same  to  the  pur- 
poses indicated  by  the  will.  Whether  the  testator  has  sufficiently 
described  the  legatee,  so  as  to  make  the  legacy  valid  and  operative, 
is  the  only  question  raised  in  the  case ;  and  if  he  has  failed  to  do 
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this,  the  decree  is  right  and  should  not  be  disturbed.  It  appears  bj 
the  evidence,  that,  previous  to  the  execution  of  the  will,  the  testator 
had  been  accustomed  to  contribute  to  the  funds  of  the  American 
Tract  Society  and  the  American  Home  Missionary  Society,  that  he 
was  acquainted  with  the  operations  of  those  societies,  and  manifested 
much  interest  in  their  success,  but  expressing  a  preference  for  the 
Tract  Society. 

The  Tract  Society  employed  persons  called  colporteurs,  or  mis- 
sionaries, to  travel  in  the  western  states  and  distribute  their  publica- 
tions, in  the  success  of  which  the  testator  was  known  to  feel  much 
interest.  That  he  intended  the  bequest  for  either  the  American 
Tract  Society,  or  the  American  Home  Missionary  Society,  we  think 
can  hardly  be  doubted ;  although  the  description  of  the  legatee  in 
the  will  does  not  precisely  correspond  with  the  name  of  either 
society.  We  are  of  opinion,  that  the  testator  intended  the  bequest 
for  the  Tract  Society.  This  intention,  it  seems  to  us,  is  fairly  to  be 
inferred  from  the  language  of  the  will.  And  for  the  purpose  of 
ascertaining  the  intention  of  the  testator  we  are  to  have  reference  to 
the  general  scope  of  the  will  and  to  every  clause  of  it.  The  next 
succeeding  clause  in  the  will  is  a  bequest  of  six  hundred  dollars  to 
the  testator's  neice,  Laura  Miller,  during  her  natural  life,  the  inter- 
est of  which  she  is  to  use  yearly,  and  at  her  decease  the  principal  to 
go  to  the  above  named  Tract  Society.  Here  the  reference  is  to  the 
society  by  the  proper  name  of  the  association,  and  by  which  it  is 
generally  known.  The  same  party,  that  is  entitled  to  the  legacy  of 
$1200,  is  entitled  to  the  reversionary  interest  in  the  legacy  of  Laura 
Miller;  and  hence  we  conclude,  that  the  testator,  in  making  these 
bequests,  had  in  view  the  American  Tract  Society.  No  other 
known  society  so  well  answers  to  the  description  of  the  legatee 
given  in  the  will. 

But  if  this  were  doubtful,  when  considered  with  reference  to  the 
will  alone,  it  would  be  admissible  to  resort  to  extrinsic  evidence  to 
remove  the  uncertainty.  If  any  ambiguity  exists,  it  is  not  apparent 
upon  the  face  of  the  will,  but  is  created  by  extrinsic  evidence,  and 
may  be  removed  by  the  same  species  of  evidence.  Brewster  r. 
McCalVs  Devisees,  15  Conn.  274.  The  description  in  the  will  is, 
**  The  American  Home  Mission  Tract  Society  for  our  western  mis- 
sions."   This  description  contains  some  terms,  which  are  applica- 
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ble  to  two  well  known  charitable  societies,  the  American  Tract  So* 
ciety  and  the  American  Home  Missionary  Society.  Hence  the  un- 
certainty as  to  which  society  the  testator  intended  to  make  the 
recipient  of  his  bounty. 

In  examining  the  testimony  we  lay  out  of  the  case  the  instruc- 
tions given  by  the  testator  to  Hall,  the  scrivener  who  drew  the  will, 
to  so  draw  it  as  to  give  the  property  to  the  Tract  Society,  inasmuch 
as  we  regard  the  weight  of  authority  to  be  against  its  admission. 
The  testimony,  showing  that  the  testator  was  acquainted  with  the 
objects  and  operations  of  the  Tract  Society,  that  those  operations 
were  mainly  confined  to  the  western  states,  that  he  took  a  lively  in* 
terest  in  the  society,  contributed  to  its  funds  in  his  life  time,  and 
expressed  his  preference  for  it  over  other  charitable  institutions,  we 
entertain  no  doubt  is  legal  testimony  and  proper  to  be  considered  in 
connection  with  the  language  of  the  will,  in  determining  the  inten- 
tion of  the  testator ;  and  when  so  considered,  we  are  led  to  the  con* 
elusion,  that  it  was  manifestly  the  intention  of  the  testator  to  convey 
the  property  in  question  to  the  American  Tract  Society.  Such  be* 
ing  the  intention  of  the  testator,  it  should  be  carried  into  effect,  pro- 
vided it  can  be  done  consistently  with  the  principles  of  law.  4  Dal* 
las  347.  Gardner  v.  Heyer,  2  Paige  11.  So  strongly  does  the  law 
favor  carrying  into  effect  the  intention  of  the  testator,  that  devises 
by  implication  are  sustained.  Rathbone  v.  Dyc.kman,  3  Paige  10. 
So  the  clear  literal  interpretation  of  words  in  a  will  may  be  departed 
from,  if  they  will  bear  another  construction,  where  other  parts  of  the 
will  manifest  a  different  intention.    3  Paige  10. 

A  court  never  construes  a  devise  void,  unless  it  is  so  absolutely 
dark,  that  they  cannot  find  out  the  testator's  meaning.  Minshull  v. 
Minshull,  1  Atk.  411.  Powell  on  Devises  421.  So  it  is  held  by 
the  court  in  Tucker  et  al.  v.  Seamen's  Aid  Society  et  al,  7  Met.  205, 
that  if  in  the  matter  of  description  there  is  a  mistake,  that  is,  if  there 
is  no  one,  who  corresponds  to  the  description  in  all  particulars,  but 
there  is  one  who  corresponds  in  many  particulars,  and  no  other  who 
can  be  intended,  such  person  will  take.  So  again  it  is  held,  that 
where  the  description,  in  the  will,  of  the  person  or  thing  intended  is 
applicable  with  legal  certainty  to  each  of  several  subjects,  extrinsic 
evidence  is  admissible  to  prove  which  of  such  subjects  was  intended 
by  the  testator.     ]  Greenl.  Ev.,  sec.  290.    So  in  Beaumont  v.  Fell, 
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2  P.  Wms.  141,  the  testator  devised  a  legacy  to  Catharine  Earnly; 
the  person  who  claimed  the  legacy  was  Gertrude  Yardly,  and  it  was 
admitted,  that  no  person  by  the  name  of  Catharine  Earnly  claimed 
the  legacy ;  but  it  appearing  in  proof,  that  the  legacy  was  intended 
for  Gertrude  Yardly,  it  was  held  by  the  master  of  the  rolls,  that  the 
legacy  was  a  good  legacy  to  Gertrude  Yardly.  Here,  for  the  pur- 
pose of  giving  effect  to  the  intention  of  the  testator,  a  person  of  a 
different  name  from  the  one  described  in  the  will  was  allowed  to 
take  the  legacy. 

In  Brewster  v.  McCalVs  devisees,  15  Conn.  274,  which  was  anal- 
agous  to  the  case  before  us,  it  was  held,  that  a  devisee  may  be  de- 
signated by  description,  as  well  as  by  name,  and  that  such  a  descrip- 
tion is  as  available  in  the  case  of  a  corporation,  as  of  a  natural  per- 
son. The  testator  devised  a  portion  of  his  estate  to  "  The  Mission- 
ary Society  of  Foreign  Missions."  No  society  by  the  name  given 
in  the  will  claimed  this  devise,  but  it  was  claimed  by  the  "American 
Board  of  Commissioners  for  Foreign  Missions."  This  claim  was 
resisted  by  the  heirs  at  law,  upon  the  ground  that  the  devise  was 
void  for  uncertainty,  and  that  it  could  not  be  aided  by  parol  testi- 
mony. But  the  court  held, — I.  That  the  devise  was  not  void  on 
its  face  for  uncertainty  as  to  the  devisee ; — 2.  That  the  extrinsic 
evidence  introduced  was  proper  to  ascertain  such  devisee  ; — 3.  That, 
under  the  circumstances  proved  in  connection  with  the  will,  the 
American  Board  of  Commissioners  for  Foreign  Missions  was  suffi- 
ciently designated  as  the  devisee  by  description.  The  court  say, 
there  is  no  ground  for  the  claim,  that  the  devise  is  void  on  its  face 
for  uncertainty  as  to  the  devisee  intended.  Whatever  doubt  there 
may  be  as  to  the  person  intended,  such  doubt  does  not  arise  from 
any  expressions  in  the  instrument,  which  are  of  themselves  so  equiv- 
ocal, obscure,  uncertain,  contradictory,  or  unmeaning,  that  they  are 
pot  susceptible  of  being  understood  and  applied ;  nor  does  the  ex- 
trinsive  evidence  in  the  case  disclose  such  facts,  as  render  it  impos- 
sible to  ascertain  the  meaning  of  the  language  used  by  the  testator. 
The  court  held  the  devise  to  be  made  to  the  American  Board  of 
Commissioners  for  Foreign  Missions  by  description,  and  not  by 
name;  and  that  there  is  no  rule  applicable  to  devises,  which  requires 
the  name  of  the  devisee  to  be  mentioned ;  that  it  is  only  necessary, 
that  the  description  of  the  devisee  be  by  words  that  are  sufficient  to 
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denote  the  persons  meant  by  the  testator,  and  to  distinguish  them 
from  all  others."  This  case  seems  tp  have  been  well  considered  by 
the  superior  court  of  Connecticut  and  in  principle  is  not  distinguish- 
able from  the  present  case. 

/'"In  the  case  at  bar  the  description  of  the  devisee  in  the  will  con* 
tains  all  the  words,  which  constituted  the  name  of  the  Tract  So- 
ciety. It  does,  indeed,  contain  other  terms;  but  those  are  not  inap- 
plicable to  but  are  descriptive  of  the  American  Tract  Society. 
The  operations  of  the  society  were  of  a  missionary  character,  their 
colporteurs  were  missionaries,  and  the  field  of  their  labor  was  in  the 
western  states.  And  it  is  highly  probable,  that  the  testator,  at  the 
time  he  made  his  will,  had  in  view  the  missionary  character  of  the 
society,  which  led  him  to  describe  it  in  the  manner  he  did.  The 
terms  used  by  the  testator  are  applicable  to  and  well  describe  the 
American  Tract  Society,  and  there  is  no  other  society,  that  we  are 
aware  of,  to  which  all  the  terms  are  applicable.  There  is  a  decided 
preponderance  of  proof  in  favor  of  the  claim  of  the  Tract  Society. 
And  it  seems  to  us,  there  can  be  no  reasonable  doubt,  that  the 
American  Tract  Society  is  entitled  to  the  legacy.  / 

The  decree  of  the  court  of  chancery  is  reversed,  and  the  case 
remanded  to  that  court,  with  directions  to  enter  a  decree  in  favor  of 
the  American  Tract  Society,  in  accordance  with  the  foregoing 
opinion. 
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Tarrant  Sibley  v.  Ira  Frost  and  Truman  Estes,  Trustee. 
Trustee  Process.     Contingent  liability. 

One  summoned  as  trustee,  being  indebted  to  the  principal  debtor,  had  delivered 
to  the  principal  debtor,  previous  to  the  service  of  the  trustee  process,  three  or- 
ders, drawn  a  poo  ibe  minor  sons  of  the  trustee,  who  were  traders,  in  favor  of 
the  principal  debtor,  or  bearer,  and  directing  the  drawees  to  pay  to  the  princi- 
pal debtor  the  amount  of  the  order,  in  goods,  and  place  the  same  to  the  account 
of  the  drawer.  These  orders  remained  in  the  hands  of  the  principal  debtor 
until  after  the  service  of  the  trustee  process,  and  were  then  negotiated  by  him  ; 
and  one  of  tbem  was  subsequently  presented  to  the  trustee  and  payment  re- 
fused, on  account  of  the  pendency  of  this  suit;  and  the  other  orders  were  after- 
wards presented  to  the  drawees  and  payment  refused.  Held,  that  the  trustee* 
was  not  chargeable. 
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Trusts*  Process.  The  writ  was  served  upon  the  trustee  April 
17,  1849.  The  trustee  disclosed,  that  he  was  indebted  to  the  prin- 
cipal debtor,  at  the  time  of  the  service  of  the  trustee  process,  in  the 
sum  of  $4,69.  It  appeared,  that,  in  addition  to  this  sum,  the  true* 
tee,  being  indebted  to  the  principal  debtor,  delivered  to  him,  February 
12,  1849,  three  orders,  for  $£,00  each,  drawn  by  the  trustee  upon 
C.  &  M.  Estes,  his  minor  sons,  who  were  traders,  and  directing  the 
drawees  to  pay  to  the  principal  debtor,  or  bearer,  the  amount  named 
in  the  orders  respectively,  in  goods,  and  charge  the  same  to  the  aft* 
count  of  the  trustee.  The  drawees  were  then  and  continued  to  be 
indebted  to  the  trustee.  The  orders  were  negotiated  by  the  prln* 
cipal  debtor  after  the  service  of  the  trustee  process  and  before  the 
trial  in  the  county  court,  and  one  of  the  orders  was  presented  to  the 
trustee,  for  payment,  a  short  time  previous  to  the  trial  in  the  county 
court,  and  payment  was  refused  on  account  of  the  pendency  of  this 
suit,  and  the  other  orders  were  presented  to  C.  &  M.  Estes,  for  pay- 
ment, after  the  service  of  the  trustee  process  and  before  trial  in  the 
county  court,  and  payment  was  refused. 

The  county  court,  December  Term,  1850, — Pierpoint  J.,  presi- 
ding,—decided,  that  the  trustee  was  not  chargeable,  for  the  reason 
that  his  indebtment  to  the  principal  debtor  was  for  a  sum  less  than 
$10,00.     Exceptions  by  plaintiff. 

Robinson  4f  Sibley  for  plaintiff. 

The  principal  debtor,  by  receiving  the  orders,  did  not  discharge 
the  original  indebtedness,  for  which  the  orders  were  given,  but  merely 
became  the  agent  of  the  trustee  to  collect  their  amount.  Chit,  on 
Bills  399.  1  Hall  56.  Upon  the  refusal#of  payment  by  the  drawees, 
the  principal  debtor  had  a  right  of  action  upon  the  orders  against 
the  trustee,  which  was  immediately  attached  by  the  trustee  process. 
Newell  v.  Ferns,  16  Vt.  137. 

T.  W.  Park  for  trustee. 

1.  The  orders  are  to  be  treated  as  "  bills  of  exchange,"  and  there 
can  be  no  liability  on  the  part  of  the  drawer,  unless  they  were  pre- 
sented to  the  drawees,  within  a  reasonable  time,  for  payment,  and 
payment  refused,  and  notice  thereof  given  to  the  drawer.  One  of 
the  orders  was  never  presented  to  the  drawees,  and  the  other  two 
xxiii.        45 
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were  not  presented  until  a  long  time  after  they  were  drawn ;  and  no 
notice  has  ever  been  given  to  the  drawer  of  their  being  dishonered. 
2.  The  liability  upon  the  orders,  drawn  by  the  trustee,  depended 
upon  a  contingency ;  and  he  could  not  be  adjudged  trustee.  Rev. 
St.  193,  $  29. 

The  opinion  of  the  court  was  delivered  by 

Red  field,  J.  It  seems  to  us,  that  Estes  is  not  liable,  as  trustee, 
in  this  case.  The  most,  that  can  fairly  be  claimed  on  that  score,  is, 
that  there  was  a  possibility  he  might  become  indebted  to  Frost  upon 
the  orders.  At  the  time  of  the  service  of  the  trustee  process  it  was 
nothing  more,  and  nothing  more  at  the  time  of  the  judgment  To 
create  an  indebtedness  it  was  requisite,  that  the  orders  should  be 
presented  to  the  drawees  in  a  reasonable  time,  that  is,  immediately, 
and  payment  refused  and  notice  given  back, — neither  of  which  seem 
to  have  been  done ;  and  until  that,  there  was  no  liability,  by  the  very 
terms  of  the  orders.  They  were  payment,  except  upon  these  con* 
tingencies,  which  do  not  appear  to  have  happened. 

Judgment  affirmed. 
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Charles  Towne  &  Co.  v.  Haskell  J.  Wiley. 
Liability  of  infant  for  property  bailed. 

When  property  is  bailed  to  an  infant,  his  infancy  is  a  protection  to  bim  for  any  A 
non-feasance,  so  long  as  he  keeps  within  the  terms  of  the  bailment.   Bnt  when 
be  departs  from  the  object  of  the  bailment,  it  amount*  to  a  conversion  of  the 
property,  and  he  u  liable  to  the  same  extent,  as  if  he  had  taken  the  property 
in  the  first  instance  without  permission. 

An  infant  hired  a  horse  for  the  purpose  of  going  to  B.  and  returning  the  same  I 
day.  He  went  to  B.,  but  retained  by  a  circuitous  route,  which  nearly  doubled 
the  distance,  and  stopped  at  a  boose  upon  the  way,  leaving  the  horse  #M* 
<fjMMfaheIter  from  eight  o'clock  in  the  evening  until  four  o'clock  the  next 
morning,  and  did  not  return  until  eight  o'clock  the  next  morning;  and  from  this 
over-driving  and  exposure  the  horse  died.  And  it  was  held,  that  this  amounted 
to  a  conversion  of  the  horse,  for  which  the  infant  was  liable  in  trover. 
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Trover  for  a  horse.    Plea,  the  general  issue,  and  trial  by  the 
jury,  September  Term,  1850, — Kellogg,  J.,  presiding. 

The  plaintiffs  were  livery  stable  keepers  at  Bellows  Falls,  and  on 
the  thirteenth  of  July,  1349,  the  defend  wt,  then  an  infant  of  the 
age  of  twenty  years,  hired  of  them  a  horse  to  drive  from  Bellows 
Falls  to  Brattleboro,  a  distance  of  twenty  three  miles,  and  to  return 
the  same  day.  The  defendant  drove  the  mare  to  Brattleboro';  but, 
instead  of  returning  to  Bellows  Falls  by  any  of  the  usual  and  direct 
routes,  he  returned  by  a  very  circuitous  route,  thereby  increasing 
the  distance  about  seventeen  miles,  and  in  two  instances  departed 
from  this  circuitous  route,  for  the  distance  of  from  one  to  two  miles, 
aad  returned  to  the  circuitous  route  at  the  points  of  departure.  The 
day  was  very  warm,  and  towards  night  the  horse  seemed  fatigued ; 
the  night  was  cool  and  windy,  and  the  defendant,  before  returning 
to  Bellows  Falls,  stopped  at  a  house  in  Westminster  and  remained 
there  from  about  eight  o'clock  in  the  evening  until  between  three 
and  four  o'clock  the  following  morning,  and  the  horse  was  kept  ex- 
posed during  all  this  time  to  the  night  air,  without  shelter  or  cover- 
ing of  any  kind.  The  horse  was  returned  to  the  plaintiffs  the  morn- 
ing following  the  hiring,  and  then  ate  nothing,  and  was  sick  imme- 
diately after,  and  died  within  four  or  Ave  days,  while  under  the  care 
and  in  the  possession  of  the  plaintiffs,  and  was  worth  nothing,  when 
returned  to  the  plaintiffs.  The  testimony  tended  to  show,  that  the 
horse,  when  received  by  the  defendant,  was  well  and  in  good  condi- 
tion, and  worth  $150,00,  or  more?  and  that  while  sick,  he  appeared 
as  if  he  had  been  driven  hard  and  exposed  to  the  wind ;  and  that 
such  driving  and  exposure  was  calculated  to  produce  the  results, 
tthat  did  actually  follow  from  the  use  t>f  the  mare  by  the  defendant. 

The  defendant  requested  the  court  to  charge  the  jury,  that  the 
infancy  of  the  defendant  was  a  bar  to  this  suit.  But  the  court  in- 
structed the  jury,  that  the  infancy  of  the  defendant  was  no  bar  to  the 
.plaintiffs'  right  to  recover  the  damages  which  accrued  to  the  horse 
by  any  acts  of  the  defendant  after  a  conversion  of  the  horse  by  him, 
and  that,  if  the  jury  found  the  facts  as  above  detailed,  they  constitu- 
<HlLft^onversion.  The  court  farther  instructed  the  jury,  in  accord- 
ance with  the  request  of  the  defendant,  that  the  rule  of  danffgftPwas 
the  value  of  the  mare  at  the  time  of  the  conversion  by  the  defendant, 
and  not  at  the  time  she  was  received  from  the  plaintiffs. 
Verdict  for  plaintiffs.     Exceptions  by  defendant. 
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C.  I.  Walker  end  «.  B.  Kellogg  far  defendant 
It  is  undoubtedly  a  general  rale,  as  to  adults,  that  when  a  bailee 
puts  the  thing  bailed  to  a  different  use  from  that  for  which  it  was 
bailed,  it  is  a  conversion  of  the  property,  and  trover  will  lie.  Story 
on  Bail.,  §  413.  Whulock  v.  Wainmright,  5  Mass.  104.  Rice 
v.  Clark,  8  Vt  109.  Rotch  v.  Haines,  12  Pick.  136.  Lmschman 
v.  Machin,  2  Stark.  311,  [3  E.  C.  L.  359. J  Farrani  v.  Thompson, 
&  B.  fe  Aid.  826,  [7  E.  C.  L.  272.]  Swift  v.  Mostly,  10  Vt  210. 
Grant  v.  King,  14  Vt  367.  i/ar*  v.  Skinner^  16  Tt  138.  The 
soundness  of  some  of  the  decisions  upon  this  point  may  well  be 
questioned,  especially  where  the  different  use  does  not  produce  the 
injury.  Story  on  Bail.,  §  413.  Davis  v.  Garrett,  6  Bing.  716,  [19 
E.  C  L.  212.]  Johnson  v.  Weedman,  4  Scam,  605.  The  reason 
lor  the  rule  seems  to  be,  that  in  the  contract  of  bailment  there  is  an 
implied  provision,  that  the  property  shall  not  be  put  to  such  different 
nse,  and  the  putting  it  to  such  use  is  subversive  of  the  contract,  and 
therefore  it  may  be  treated  as  a  conversion.  Story  on  Bail.,  §  413. 
In  case  of  infants  the  same  results  ought  not  to  follow,  for  the  rea- 
son, that  they  aw  not  bound  by  the  contract  of  bailment,  limiting ! 
the  use  of  the  thing  bailed.  The  form  of  action  does  not  determine 
the  infant's  liability,  and  he  cannot  be  made  liable,  when  the  cause  ' 
of  action  arises  from  a  contract,  although  the  form  be  ex  delicto. 
West  v.  Ifoor*,  14  Vt  447.  Green  v.  Greenbank,  2  Marsh.  485, 
{4  E.  C.  L.  375.J  Thus  he  cannot  be  liable  in  case  for  riding  a 
horse  immoderately;  Story  on  Bail,  %  380;  1  Chit  PI.  65;  Jen- 
nings v.  Rundall,8T.  R.  335;  Bing.  on  Infancy  111;  and  this 
because  it  is  a  mere  violation  of  the  contract  lb.  The  driving 
beyond  the  place,  for  which  the  horse  is  hired,  is  no  less  a  violation 
of  the  contract,  than  driving  beyond  a  moderate  speed ;  and  the 
holding  an  infant  liable  for  such  an  act  is  making  him  liable  for  a 
mere  breach  of  contract,— which  is  not  to  be  allowed.  Jennings  v. 
RundaU,  8  T.  R.  335.  Penrose  v.  Curren,  «  Rawle  151.  Curtis 
v.  Patton,  11  S.  &  R.  319.  Wilt  v,  Welsh,  6  Watts  9.  The  only 
case  directly  in  point  contra  is  that  of  Homer  v.  Tawing,  3  Pick. 
492.  That  case  was  decided  upon  the  authority  of  Wheelock  v. 
Wheelwright,  5  Mass.  104,  where  there  was  no  defence  of  infancy. 
The  other  authorities  referred  to  do  not -sustain  the  decision.  This 
case  seems  to  have  met  the  approval  of  Bennett,  J.,  in  Green  v. 
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Sperry,  16  Vt.  392;  but  the  decision  does  not  involve  the  point,  and 
of  course  it  is  not  authority. 

The  result  of  a  careful  examination  of  the  authorities  seems  to  be 
this.  Trover  may  be  maintained  against  an  infant  for  the  conver- 
sion of  property.  But  the  same  facts,  which  in  the  case  of  an  adult 
are  evidence  of  conversion,  are  not  evidence  of  a  conversion  by  an 
infant.  An  infant  cannot  be  made  liable,  in  trover,  for  an  act, 
which  is  a  mere  breach  of  a  contract,  when  there  is  no  active  inten- 
tion to  convert  the  property  to  his  own  use ; — but  he  may  be  made 
liable  in  trover  for  an  actual,  wilful  conversion  of  property,  uncon- 
nected with  the  contract,  such  as  the  sale  of  the  property,  its  inten- 
tional destruction,  or  the  refusal  to  deliver  it  up  on  demand,  when  it 
was  in  his  power  to  deliver  it.  1  Am.  Lead.  Cas.  118.  The  test 
is,  whether  the  liability  can  be  shown/without  taking  notice  of  the 
contract ; — if  so,  he  is  liable,  otherwise  not. 

Baxter  and  Stougkton  for  plaintiffs. 

The  defendant,  in  driving  the  horse  beyond  the  place  where  he 
had  liberty  to  drive  and  keeping  him  beyond  the  time,  in  which  he 
agreed  to  return  him,  was  guilty  of  a  conversion,  and  is  liable  to  the 
plaintiffs  in  trover.  Wheelock  v.  Wheelwright,  5  Mass.  104.  And 
this  is  the  only  action  which  can  be  sustained.  Wheelock  v.  Wheel- 
wright. Homer  v.  Thuring,  3  Pick.  492.  Even  during  the  contin- 
uance of  the  bailment,  and  in  the  use  of  the  property  for  which  it 
was  bailed,  an  infant,  by  wilful  and  positive  wrong,  may  determine 
the  bailment  and  subject  himself  to  an  action  of  trespass.  Camp- 
bell v.  Stakes,  2  Wend.  137.  And  in  this  case  the  plaintiffs  are 
pursuing  the  only  remedy,  which  the  law  provides  either  in  case  of 
an  adult,  or  an  infant.  Infancy  cannot  be  pleaded  in  bar  to  an  ac- 
tion of  trover ;  and  although  the  evidence  of  infancy  was  properly 
received,  yet  it  is  only  received  as  a  defence,  and  not  as  a  bar,  as  in 
assumpsit.  Vasse  v.  Smith,  6  Cranch  226.  But  in  the  case  at  bar 
the  defendant,  though  an  infant,  had  arrived  at  years  of  discretion, 
being  twenty  years  of  age,  and  cannot  claim  any  protection,  to 
which  an  adult  would  not  be  entitled.  We  insist,  therefore,  that  his 
infancy  is  no  defence  to  the  action.  An  infant  may  be  charged  for 
a  tort  arising  subsequent  to  a  contract,  and  so  far  connected  with  it, 
that  but  for  the  contract  the  tort  would  not  have  been  committed. 
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The  tort  here  is  subsequent  to  the  contract,  and  not  a  mere  breach 
of  it,  and  infancy  is  no  defence.  Fitts  v.  Hall,  9  N.  H.  441.  West 
v.  Moore,  14  Vt.  447.  Green  v.  Sperry,  16  Vt.  390,  Lewis  v, 
Littkfield,  15  Maine  236. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  an  action  on  the  case,  in  trover,  for  the  con- 
version of  a  certain  horse.  The  facts  which  appeared  on  the  trial  were, 
that  the  defendant,  being  an  infant  of  twenty  years,  hired  of  the  plant* 
tiffs,  who  were  livery  stable  keepers  at  Bellows  Falls,  the  horse  in 
question,  to  go  to  Brattleboro'  and  back  the  same  day.  He  went 
to  Brattleboro'  and  returned  by  a  circuitous  route,  nearly  doub- 
ling the  distance,  which,  in  a  direct  course,  is  twenty  three  miles,  at 
about  eight  o'clock  in  the  evening  went  to  a  house  in  Westmins- 
ter, and  remained  until  four  o'clock  the  next  morning,  the  night 
being  cool  and  windy,  and  the  horse  exposed,  during  the  whole 
night,  without  shelter  or  covering  of  any  kind.  This  was  on  the 
thirteenth  of  July,  and  the  horse,  when  returned  to  the  plaintiffs  the 
next  morning,  was  sick,  ate  nothing,  and  died  in  five  or  six  days, 
from  the  over  driving  and  exposure.  The  court  charged  the  jury, 
that  these  facts  constituted  a  conversion  by  the  defendant,  and  that 
his  infancy  was  no  bar  to  the  action,  and  that  the  plaintiffs  were  en- 
titled to  recover  the  value  of  the  horse,  at  the  time  of  conversion, 
which  would  be  when  the  defendant  departed  from  the  use  for  which 
he  hired  the  beast 

The  cases  upon  the  subject  of  the  liability  of  infants,  for  torts, 
when  viewed  with  reference  to  their  facts,  may  not  seem  altogether  i 
consistent ;  but  when  the  principle,  upon  which  the  courts  profess  to  ' 
proceed,  is  examined,  they  will  all  be  found  to  be  placed  upon  the 
same  ground  ;  and  no  case  is  to  be  regarded  as  authority,  except 
for  the  principle,  upon  which  the  courts  professed  to  proceed  in  de- 
ciding it  In  all  the  cases,  then,  upon  this  subject,  it  will  be  found, 
that  the  courts  profess  to  hold  infants  liable  for  positive  substantial 
torts,  but  not  for  violations  of  contract  merely,  although,  by  con- 
struction, the  party  claiming  redress  may  be  allowed,  by  the  general 
rules  of  pleading,  to  declare  in  tort,  or  contract,  at  his  election. 
Jennings  v.  Rundall,  8  T.  R.  335,  was  entirely  of  this  character. 
The  form  of  the  action  was  trespass  on  the  case,  for  immoderately 
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/  driving  a  mare,  let  to  hire  by  the  plaintiff  to  the  defendant,  and  tro- 

i  ver  for  conversion*    The  defendant  pleaded  infancy  to  the  count* 

for  innnoderateiy  driving,  and  the  plaintiff  demurred,,  and  Lord  Ken* 

ton,  in  giving  judgment,  speaks  of  tie  defendant  as  a  lad.    But  in 

every  view  of  the  case,  the  defendant  was  guilty  of  a  mere  omission, 

,     a  nonfeasance,  or  breach  of  the  implied  contract,  to  nee  the  beast 

I     discreetly  and  carefully,  and  he  had  judgment. 

Bristow  v.  Eastman,  1  Esp.  N.  P.  C.  ,172,  was  assumpsit  for 
money  had  and  received,  and  on  trial  it  appeared  that  the  defendant 
had  obtained  the  money,  while  in  the  plaintiff's  employ,  by  a  sub- 
stantial fraud,  in  making  overcharges  of  expenditures  on  account  of 
the  plaintiff's  business,  and  thus  effecting  a  false  settlement  with  the 
plaintiff  Lord  Kenyon  said,  that  although  the  action  was  in  form 
assumpsit  y  it  was  in  substance  for  a  tort,  and  the  plaintiff  might  have 
maintained  trover,  and  gave  judgment  for  the  plaintiff 

Green  v.  Chranbank,  2  Marshall  485,  professes  to  go  upon  the 
same  ground  as  the  two  last ;  but  the  facts  here  show  more  of  tort, 
in  the  defendant,  than  Jennings  v.  Rundatt;  and  one  ease  in  this 
State,  West  v.  Moorer  14  Vt.  447,  professing  to  follow  this  case,  hat 
perhaps  pushed  it  somewhat  to  an  extreme.  The  facts  in  this  lat- 
ter case  showed,  perhaps,  something-  more  than  a  mere  nonfeasance, 
or  breach  of  contract.  But  this  ease  also  professes  to  go  upon  the 
same  general  ground,  and  the  court,  deciding  it,  are  alone  i 
We  for  the  construction  of  its  facts. 

Applying  these  general  principles  to  the  case  before  us,  it  i 

to  us,  that  the  distinction  taken  in  the  court  below  is  the  true  one. 

So  long  as  the  defendant  kept  within  the  terms  of  the  bailment,  his 

infancy  was  a  protection  to  him,  whether  he  neglected  to  take  properl 

I  care  of  the  horse,  or  to  drive  him  moderately.    Bat  when  he  departs 

from  the  object  of  the  bailment,  it  amounts  to  a  conversion  of  the 

property,  and  he  is  liable  as  much  as  if  he  bad  taken  the  horse  in 

the  first  instance  without  permission.    And  this  is  no  hardship  \  for 

I  the  infant  as  well  knows,  that  he  is  perpetrating  a  positive  and  sub- 

f  stantial  wrong,  when  he  hires  a  horse  for  one  purpose  and  puts  him 

jto  another,  as  he  does,  when  he  takes  another's  property  by  way  of 

The  case  of  Homer  v.  Theing,  3  Pick.  492,  is,  in  all  its  leading 
facts,  and  every  way,  in  principle,  identical  with  the  present     The 
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case  of  Fitts  v.  Hall,  9  N.  H.  441 ,  goes  even  farther,  perhaps,  and 
yet  we  like  the  goodsense  Jin^lore^offair  dealing  evinced  by  the 
decision  or  that  case.  There,  an  infant,  by  representing  himself  of 
full  age,  gains  credit,  giving  his  note,  and  when  sued  upon  the  note, 
avoids  it  on  the  ground  of  infancy.  The  court  held  him  liable  for 
the  goods,  in  trespass  on  the  case.     It  may  not  be  important  to  in- 

(  quire  how  far  this  decision  will  stand  with  Johnson  v.  Pie,  1  Lev. 
169 ;  S.  C,  1  Keb.  905 ;  lb.  913 ;  1  Sid.  129 ;.  10  Petersd.  Ab.  669, 
or  with  some  other  of  the  old  cases.  But  for  one,  I  must  say,  I  like 
the  truThTulness  and  HFfrrtfess  evinced  in  the  decision.  It  seems  to 
me  to  be  a  case  far  more  worthy  of  respect,  than  that  class  of  cases, 
where  the  courts  have  shown  so  much  solicitude  to  give  the  infant 
the  benefit  of  my  Lord  Mansfield's  shield,  that  they  have  allowed 
him  sometimes  to  use  his  privilege  as  a  weapon  of  offence  also.  The 
case  of  Vasse  v.  Smith,  6  Cranch  226,  goes  much  farther  than  it  is 
needful  to  go,  to  make  the  defendant  liable  in  the  present  case,  and 
yet  not  farther  than  sound  policy  and  a  proper  regard  for  fair  deal* 
ing  would  seem  to  require.  Camphetl  v.  Stakes,  2  Wend.  137,  is  a 
full  authority  for  the  plaintiff,  in  the  present  case.  And,  if  no  case 
in  point  were  produced,  it  seems  to  us,  upon  general  principles,  the 
plaintiff  is  entitled  to  retain  his  verdict. 

Judgment  affirmed. 


Hammond  Livermore  and  Others  v.  Town  of  Jamaica. 

Certiorari.     Right  to  equivalent  in  money  for  land  taken  for  high' 
way.     Validity  of  statute  in  respect  to  such  damages. 

The  taking  of  land  for  a  public  highway  is  not  such  an  appropriation  of  the  prop- 
erty to  the  pablic  nee,  within  the  meaning  of  the  constitution  of  this  state,  Part 
I.  art  2,  as  necessarily  requires  compensation  in  money  to  be  made  therefor. 
To  bring  a  case  within  that  provision  of  the  constitution,  there  should  be  snch 
a  taking  of  the  property,  as  divests  the  owner  of  all  title  to  or  control  over  the 
property  taken  and  amounts  to  an  unqualified  appropriation  of  it  to  the 
public 

The  statute,— [Rev.  Si.  c.  20.  §  58;  Comp.  St.  c.  22,  §  67,]  which  provides, 
that,  in  estimating  the  damages,  which  may  be  sustained  by  any  person,  own- 
xxiii.         4f> 
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mg  or  interested  in  lands,  by  reason  of  laying  oat  or  altering  any  highway,  the 
benefit  which  sneb  person  may  receive  thereby  shall  be  taken  inlo  consid- 
eration, is  not  repogoant  to  that  article  of  the  constitution  of  this  state,  [Const., 
Part  I.  art.  2,]  which  provides,  that,  whenever  any  person's  property  is  taken 
for  the  use  of  the  public,  the  owner  ought  to  receive  an  equivalent  in  money. 

Petition  for  a  writ  of  certiorari  to  the  county  court,  to  bring  up 
(he  record  of  their  proceedings  upon  a  petition  for  the  appointment 
of  commissioners  to  assess  damages  occasioned  to  the  petitioners  by 
reason  of  the  laying  of  a  highway.  It  appeared,  that  commissioners 
were  appointed  by  the  county  court,  in  pursuance  of  the  prayer  of 
the  original  petition,  and  the  commissioners  reported,  that  they  dis- 
allowed the  claim  of  the  petitioners  for  damages,  for  the  reason,  that 
the  benefits,  resulting  to  the  petitioners  respectively  by  reason  of  the 
raying  of  the  highway,  would  be  of  a  value  equivalent  to  any  dama- 
ges occasioned  thereby  to  their  respective  lands  and  the  expense  of 
fencing  the  same.  But  the  commissioners  ascertained  and  reported 
the  value  of  the  land  of  the  petitioners,  respectively,  taken  for  the 
highway,  and  the  expense  of  fencing  occasioned  by  the  highway, 
and  referred  to  the  court  the  question  of  law  arising  upon  their  re- 
port. The  county  court,  September  Term,  1850, — Kellogg,  J., 
presiding, — accepted  the  report,  and  rendered  judgment  thereon, 
that  the  defendants  recover  their  costs. 

O.  L.  Shqfter  for  petitioners.  * 

Upon  the  report  of  the  commissioners  the  petitioners  were  entitled 
to  judgment  for  the  value  of  their  lands  respectively.  The  constitu- 
tion, Part  I.  art.  2,  requires,  that  "  whenever  private  property  is  taken 
for  public  use,  the  owner  ought  to  receive  an  equivalent  in  money." 
The  intent  of  this  provision  is  not,  that  the  proprietor  shall  have  a 
cash  equivalent  for  the  damage,  which  he,  on  the  whole,  may  have 
sustained  by  reason  of  the  taking,  but  an  equivalent  in  money  for 
the  property,  to  nomine.  Sec.  53  of  chap.  20  of  the  Revised  Stat- 
utes* may  be  construed,  so  as  to  harmonize  with  the  constitution ; 

*  By  which  it  is  enacted,  that,  "  In  estimating  the  damages,  which  may  be 
sustained  by  any  person  owning  or  interested  in  lands,  by  reason  of  laying  out  or 
altering  any  highway,  the  benefits  which  sueh  person  may  receive  thereby  shall 
be  taken  into  consideration." 
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for  "damages"  in  that  section  may  mean  consequential  injuries 
merely,  The  true  rendering  of  the  last  clause  of  that  section  is, 
that  the  benefits  received  by  the  land  owner  should  be  considered, 
so  far  only  as  they  may  be,  consistently  with  the  rules  of  law.  Fox 
v.  Hatch,  14  Vt.  340.  Hunt  v.  Lee  et  aL,  10  Vt  297.  Henry  v. 
Tilson,  17  Vt  479.  But  if  the  statute  sustains  the  judgment,  then 
the  statute  is  unconstitutional  and  void. 

Jl  E.  Butler  for  defendants. 

1.  The  motion  for  a  writ  of  certiorari  is  addressed  to  the  discre- 
tion of  the  court,  and  is  not  matter  of  right ;  Royalton  v.  Foxy  5  Vt. 
458;  17  Mass.  352;  8  Greenl.  293;  West  River  Bridge  Co.  v. 
Dix,  16  Vt  446 ;  and  if  the  duty  to  be  performed  have  been  sub- 
stantially done,  the  court  will  never  grant  the  writ,  for  the  purpose 
of  driving  to  a  more  formal  or  literal  performance.  Ex  parte  Wes- 
ton,  11  Mass.  417.    4  Pick.  25.    9  lb.  46.    11  lb.  322.    5  Vt  458. 

2.  The  second  section  in  the  declaration  of  rights,  in  the  consti- 
tution, which  is  relied  upon,  is  explained  by  the  ninth  section ;  and 
both  together  read, — "  Whenever  any  person's  property  is  taken  for 
the  use  of  the  public,  the  owner  ought  to  receive  an  equivalent  in 
money,"  *  *  *  "  but  no  person's  property  can  be  justly  taken  from 
him  and  applied  to  public  uses,  without  his  own  consent,  or  that  of 
the  representative  body  of  the  freemen."  The  inference  follows, 
that  if  the  representative  body  of  the  freemen  consent,  the  property 
may  be  taken.  That  body  have  consented  by  the  statute  in  ques- 
tion. 

3.  If,  however,  we  are  confined  to  the  letter  of  the  constitution, 
the  statute  is  constitutional.  The  clause  in  the  constitution,  relied 
upon,  has  no  relation  to  highways,  and  is  intented  to  embrace  that 
kind  of  taking,  where  the  property  is  absolutely  divested  from  the 
owner  and  vested  in  the  public.  For  in  the  case  of  highways  the 
public  do  not  take  the  property  from  the  owners ;  tbey  only  effect 
an  easement  through  it,  to  be  used  in  common  with  the  owners ;  for 
ail  other  purposes  the  owner  still  holds  the  fee,  possession  and  con- 
trol, as  before.  The  easement  may  be  a  damage  to  him ;  and  if  so, 
he  is  entitled  to  such  pay,  as  the  statute  has  provided,  but  can  make 
no  claim  under  the  constitution. 


OTtt 
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The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  This  was  an  application  for  a  writ  of  certiorari,  to 
bring  before  this  court  the  record  of  certain  proceedings  of  the 
county  court,  alleging  error  therein  and  praying  for  relief.  The 
alleged  error  consists  in  the  acceptance  of  the  report  of  commission* 
ers  appointed  to  re-appraise  damages  sustained  by  the  petitioners 
upon  the  laying  of  a  highway  through  their  respective  lands,  the 
commissioners  having  disallowed  their  claim  for  damages  upon  the 
ground  that  the  benefits  the  petitioners  would  receive  from  the  road, 
would  be  quite  equal  to  any  damage  they  would  sustain  by  reason 
of  their  lands  being  taken  for  the  road. 

It  is  urged,  that  the  commissioners  erred  in  taking  into  consid- 
eration the  benefits,  that  would  result  to  the  petitioners  from  the 
establishment  of  the  highway,  in  estimating  their  damages.  In 
other  words,  it  is  insisted,  that,  upon  the  laying  of  the  highway,  the 
petitioners  are  entitled  to  the  value  of  the  land  covered  by  the  sur- 
vey, independent  of  any  advantages  they  may  receive  from  the  road. 

That  the  statute  authorizes  the  commissioners  to  consider  the 
benefits  resulting  to  the  land  owners  from  the  establishment  of  the 
road,  in  making  their  estimate  of  the  damages,  is  very  clear.  It  so 
provides  in  terms.  But  it  is  said,  that  the  damages  referred  to  in 
the  statute  are  those  consequential  damages,  which  follow  the  estab- 
lishment of  the  road,  such  as  fencing  against  the  highway,  and  that 
they  cannot  be  extended  to  the  land  taken  for  the  road,  without  vio- 
lating that  clause  of  the  constitution,  which  provides,  that,  when 
private  property  is  taken  for  public  use,  the  owner  shall  receive  an 
equivalent  in  money. 

The  constitution  is  the  paramount  law  of  the  land ;  and  every 
statute,  which  is  in  contravention  of  the  constitution,  must  be  held 
inoperative  and  void.  Whether  the  statute,  or  that  section  of  it  by 
which  the  commissioners  were  governed  in  making  their  appraisal, 
is  repugnant  to  the  constitution  must,  we  think,  depend  upon  whether 
the  taking  of  land  for  a  highway  is  such  an  appropriation  of  the 
property  to  public  use,  as  is  contemplated  by  the  constitution.  The 
taking  of  land  for  a  highway  does  not  divest  the  owner  of  his  title  in 
fee.  The  public  only  acquire  an  easement ;  and  the  right  of  the 
owner  to  use,  occupy  and  control  the  land  in  any  manner,  which  is 
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not  inconsistent  with  the  public  enjoyment  of  the  easement,  still  re- 
mains. Upon  a  discontinuance  of  the  highway  the  possession  of  the 
land  reverts  to  the  owner  in  as  full  and  ample  manner  as  he  origin- 
ally held  it  In  the  opinion  of  the  court,  this  is  not  such  a  taking 
of  property  for  public  use,  in  the  sense  of  the  constitution,  as  neces- 
sarily requires  compensation  for  the  same  to  be  made  in  money. 
But  to  bring  a  case  within  this  provision  of  the  constitution,  it 
should  be  such  a  taking,  as  divests  the  owner  of  all  title  to  or  con- 
trol over  the  property  taken,  and  is  an  unqualified  appropriation  of 
it  to  the  public.  If  we  are  right  in  our  construction  of  this  provis- 
ion of  the  constitution,  it  follows,  that  the  section  of  the  statute  in 
question  is  not  repugnant  to  it  Statutes  containing  similar  provis- 
ions are  believed  to  have  been  in  force  in  this  state  ever  since  the 
adoption  of  the  constitution,  and  we  are  not  aware  that  their  validity 
has  ever  been  questioned. 

Nor  does  this  provision  of  the  statute  work  any  injustice  to  the 
owner,  whose  land  is  taken  for  highways,  inasmuch  as  it  provides  a 
compensation  commensurate  with  the  injuty.  *e  sustains.  If  the  use 
of  the  land  by  the  public  as  a  highway  be  beneficial  to  the  owner,  it 
would  seem  but  reasonable,  that  such  benefit'  should  be  taken  into 
consideration  in  estimating  his  damages. 

We  discover  no  error  in  the  proceedings'  of  the  court  below,  and 
consequently  the  writ  of  certiorari  is  denied. 


Henry  Howard  r.  Clark  Puffer. 

[Ik  Chanceht.] 

Award,      Mistake.      Misrepresentation. 

An  award  will  not  be  set  aside,  in  equity,  for  the  reason  that  the  party,  without 
any  mistake  as  to  the  facts,  misapprehended  one  of  the  legal  consequences  of 
the  award. 
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Neither  U  it  a  infficient  reason  for  vacating  an  award  at  to  the  division  line  be- 
tween adjoining  farms,  that  one  of  the  parties,  without  fraud,  made  representa- 
tions to  the  witnesses  and  arbitrators,  in  respect  to  certain  monuments  involved 
in  the  controversy,  which  are  proved  to  have  been  false,  bat  which  it  does  not 
appear  the  party  then  knew  to  be  false,  and  which,  at  most,  conld  be  bat  the 
expression  of  an  opinion  derived  from  very  recent  acquaintance  with  the  prem- 


Appeal  from  the  court  of  chancery.  The  facts  are  sufficiently 
stated  in  the  opinion  delivered  by  the  court  The  court  of  chan- 
cery dismissed  the  bill ;  from  which  decree  the  orator  appealed. 

W.  C.  Bradley  and  /.  Roberts  for  orator. 

A.  Keyes  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  a  bill  in  chancery  for  the  purpose  of  set- 
ting aside  an  award  ,of  arbitrators  in  regard  to  the  boundaries  of 
^*'  adjoining  lands,  owned  by  the  parties.  The  grounds  relied  upon  in 
the  bill  are  fraud  in  representing  to  the  arbitrators  and  witnesses  a 
false  boundary,  and  thereby  inducing  witnesses  to  swear  to  it,  as  the 
true  boundary,  and  the  arbitrators  to  adopt  it,  as  such,  and  to  estab- 
lish it  by  their  award ;  secondly,  that  while  the  land  was  in  truth 
the  property  of  the  defendant's  father,  and  the  plaintiff  made  the 
submission  with  that  belief,  and  not  expecting  the  award  would  con- 
clude the  boundaries  of  the  land,  the  defendant,  by  taking  a  deed  of 
the  land  before  the  award,  made  the  award  conclusive  upon  the  title, 
as  to  the  land  in  dispute.  The  prayer  of  the  bill  is  to  have  the 
award  set  aside,  and  for  general  relief. 

The  answer  denies  substantially  both  grounds.  In  regard  to  the 
first  point,  the  answer  explicitly  denies  all  false  or  fraudulent  repre- 
sentation to  the  witnesses,  or  arbitrators,  or  in  regard  to  the  award, 
or  trial.  In  regard  to  the  second  point,  the  answer  alleges,  that  the 
defendant  agreed  with  his  father  to  support  him  during  life,  and  pay 
the  other  children  $1500,  and  in  the  year  1838,  having  paid  most 
of  it,  his  father  made  a  deed,  and  took  back  a  life  lease,  and  both 
writings  were  lodged  in  the  hands  of  a  third  person,  for  the  party 
entitled  to  them;  and  during  the  hearing  before  the  arbitrators,  the 
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defendant  having  occasion  to  use  his  father  as  a  witness,  the  plaintiff 
made  objection,  on  the  ground  of  interest  in  the  land,  and  to  remove 
that  interest  the  deed  was  delivered  to  him,  by  consent  of  his  father, 
and  all  this  well  known  to  the  plaintiff  at  the  time  of  and  before  the 
award,  yet  the  plaintiff  did  not  revoke.  And  the  answer  upon  the 
second  ground  is  fully  sustained  by  the  testimony.  •  Under  this  state 
of  the  facts,  it  is  impossible  to  make  any  plausible  argument,  from 
this  part  of  the  case,  in  favor  of  setting  aside  the  award.  It  is  at 
most  a  case,  where  the  plaintiff,  without  any  mistake  in  the  facts,  or 
any  fraud  on  the  part  of  the  defendant,  simply  misapprehended  one 
of  the  legal  consequences  of  the  award,  that  is,  that  it  would  con- 
clude the  title  to  the  land  in  dispute.  This  is  no  more  ground  for 
setting  aside  an  award  of  arbitrators,  than  any  other  contract,  and 
we  think  few  persons  would  claim  to  extend  it  to  all  contracts,  un- 
less the  old  maxim  that  every  man  is  bound  to  know  the  law,  is  to 
be  abrogated. 

The  proof,  in  regard  to  the  other  point,  goes  pretty  satisfactorily 
to  show,  that  the  defendant  represented  the  beech  tree  corner  and 
the  hemlock  tree  corner  as  being  at  opposite  ends  of  the  same  line  ; 
which  is  now  confessedly  not  the  fact.  But  it  is  not  shown,  that  the 
defendant  did  not  at  the  time  fully  believe  his  representation  to  the 
witness  Taft  to  be  the  truth.  It  is  probable  he  did ; — and  so,  also, 
when  he  attempted  to  establish  that  point  before  the  arbitrators. 
This  of  itself  shows,  that  there  was  no  fraud  in  the  matter.  And 
we  do  not  suppose  any  one  is  prepared  to  admit,  that  an  award  of 
arbitrators  is  to  be  set  aside  for  alleged  mistake,  unless  upon  the 
most  undeniable  evidence.  And  it  is  not  certain,  by  any  means, 
that  this  mistake  led  to  any  wrong  conclusion  by  the  arbitrators. 
The  point  had  no  decisive  bearing  upon  the  main  question.  And 
now  we  cannot,  with  any  satisfactory  certainty,  say,  that  the  arbitra- 
tors came  to  a  wrong  conclusion.  It  is  perhaps  more  probable  they 
did  not  No  one  can  ever  determine  the  point,  as  it  seems  to  us, 
with  any  degree  of  certainty.  This  being  the  case,  we  could  not 
set  aside  the  award.  The  arbitrators  had  far  superior  advantages 
lor  deciding  the  point  fairly  and  truly,  to  any  which  we  have  had. 
The  case  of  Emerson  v.  Vdall,  13  Vt.  477,  is,  upon  this  point,  alto- 
gether decisive  of  the  case. 
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There  is  another  reason,  why  the  award  should  not  be  set  aside 
for  this  misrepresentation,  that  is,  it  was  a  matter  upon  which  the 
defendant  possessed  no  peculiar  means  of  knowledge,  and  was 
known  by  the  witnesses  and  the  opposite  party  to  possess  none. 
His  knowledge  of  the  localities  was  altogether  of  a  recent  date.  It 
was  then  folly  to  rely  upon  his  representations ;  and  the  arbitrators 
did  not ;  for  they  adjourned  for  two  or  three  days,  to  give  an  oppor- 
tunity for  inspection.  The  fact,  too,  which  he  is  charged  with  mis- 
representing, was  one  readily  tested  by  the  observation  of  others, 
and  upon  which  the  defendant's  representations  were  understood, 
and  must  have  been  from  the  circumstances,  as  merely  matter  of 
opinion. 

The  decree  of  the  chancellor  is  affirmed,  with. costs. 
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George  Williams  v.  James  N.  Willard. 

Boundaries  of  village.  Proof  of  testimony  of  deceased  witness. 
Liability  of  impounder  for  expense  of  keeping  animals  impounded 
with  or  without  right. 

If,  in  the  ordinance  of  selectmen  establishing  a  Tillage,  the  description  of  the 
limits  and  bounds  of  the  village  be  sufficient  to  enable  a  surveyor  to  ascertain 
the  Hoes  and  corners  with  certainty,  it  is  a  sufficient  compliance  with  the  re- 
quirement* of  the  statute. 

Where,  in  the  ordinance  of  the  selectmen  establishing  a  village,  the  east  and 
north  lines  of  the  territory  included  within  the  village  were  defined  with  cer- 
tainty, but  the  limits  of  their  extension  were  not  stated,  hot  the  sooth  line  was 
declared  to  be  the  sooth  line  of  a  certain  form,  and  the  west  line  was  declared 
xxiii.         47 
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to  be  the  we§t  line  of  a  certain  farm,  and  it  appeared,  that  these  lines,  if  ex- 
tended, woald  meet,  so  as  to  form  the  southwest  corner  of  the  village,  and  that 
the  west  line,  ei tended  northerly,  woald  meet  the  north  line,  as  defined  in  the 
ordinance,  so  as  to  form  the  northwest  corner,  and  that  these  lines  and  corners 
were  thus  capable  of  being  ascertained  with  certainty,  it  was  held,  that  this 
was  a  sufficient  compliance  with  the  statute,  requiring  the  limits  and  bounds  of 
the  village  to  be  defined. 

Parol  evidence  is  sufficient  to  establish  the  fact,  that  the  selectmen  gave  public 
notice  of  the  limits  and  bounds  of  the  village,  by  posting  up  notifications  thereof, 
as  required  by  the  statute. 

The  testimony  of  a  deceased  witness,  at  a  former  trial,  is  sufficiently  proved  by  a 
witness,  who  testifies,  that  he  give*  the  substance  of  the  testimony  of  the  de- 
ceased witness  in  his  very  words,  but  does  not  recollect  any  thing  he  said  on 
cross  examination,  but  says,  that  if  there  bad  been  any  thing  in  the  cross  exam- 
ination altering  the  testimony  in  chief,  he  thinks  he  should  recollect  it. 

There  is  no  relation  of  debtor  and  creditor  created  by  law  between  the  impounder 
of  animals  under  the  village  law  and  the  pound  keeper,  in  relation  to  the  ex- 
pense of  keeping  and  feeding  the  animals;  and  in  the  absence  of  any  express 
contract,  that  the  impounder  will  pay  such  expense,  the  pound  keeper  has  no 
remedy  against  him  therefor. 

And  if  the  animals  be  impounded  without  authority  of  law,  so  that  the  impounder 
committed  a  trespass  in  taking  them,  it  will  not  enable  the  pound  keeper  to  re- 
cover of  the  impounder  such  expense,  in  an  action  upon  book  account. 

Book  Account.  The  action  was  commenced  before  a  justice  of 
the  peace,  and  came  to  the  county  court  by  appeal.  Judgment  to 
account  was  rendered  in  the  county  court,  and  an  auditor  was  ap- 
pointed, who  reported  the  facts  substantially  as  follows. 

On  the  seventeenth  day  of  April,  1848,  the  plaintiff  was  a  pound 
keeper  in  the  town  of  Hartland,  and  on  that  day  the  defendant  drove 
to  the  pound,  of  which  the  plaintiff  was  keeper,  six  swine,  and  de- 
livered them  to  the  plaintiff,  to  be  impounded,  as  the  defendant  said, 
under  the  village  law.  He  said,  at  the  same  time,  that  he  might 
proceed  against  them  as  damage  feasant, — in  which  case  he  would 
notify  the  owner,  Reuben  Moore,  who,  as  well  as  the  defendant,  re- 
sided in  Hartland,  and  in  the  village  known  as  North  Hartland,  at 
the  time  of  the  impounding,  and  remained  there  until  and  perhaps 
during  the  summer  following.  The  defendant,  at  the  time  of  im- 
pounding the  animals,  requested  the  plaintiff  to  notify  Moore,  that 
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they  were  impounded  under  the  village  law,  and  said,  if  he  con- 
cluded to  take  them  as  damage  feasant  y  he  would  notify  Moore  him- 
self, and  directed  the  plaintiff  not  to  surrender  the  swine,  until 
Moore  should  pay  the  forfeiture  and  all  costs,  expenses  and  im- 
pounder's fees.  He  said  the  swine  would  not  require  feeding  that 
night,  as  he  had  fed  them  with  corn  to  catch  them.  The  plaintiff 
notified  Moore  that  evening  of  the  impounding  of  the  swine,  as  re- 
quested by  the  defendant  In  the  same  evening  the  defendant  noti- 
fied Moore  of  the  impounding,  but  did  not  notify  him  to  appear  and 
appoint  appraisers  to*  appraise  the  damages,  agreeably  to  the  statute 
in  cases  of  animals  impounded  as  damage  feasant.  A  few  days 
after,  in  conversation  between  the  plaintiff  and  defendant,  the  de- 
fendant directed  the  plaintiff  to  keep  the  swine  as  low  as  they  would 
bear,  as  they  had  not  been  in  the  habit  of  eating  much.  He  said, 
at  first,  that  they  would  not  need  feeding  more  than  once  a  day,  but 
he  said  the  plaintiff  must  not  let  them  starve.  A  few  days  after  they 
were  impounded,  at  the  defendant's  house,  the  plaintiff  asked  the 
defendant  under  what  law  he  held  the  swine,  and  the  defendant  said, 
under  the  village  law.  The  swine  were  taken  by  the  defendant, 
while  they  were  running  at  large  in  the  highway  within  what  was 
claimed  by  the  defendant  to  be  the  village  of  North  Hartland.  No 
measures  were  taken  for  the  discharge  of  the  swine  during  the  year, 
in  which  the  plaintiff  officiated  as  pound  keeper.  The  plaintiff's 
account  for  keeping  the  swine,  both  before  and  after  the  appeal  was 
taken,  and  which  the  auditor  found  was  reasonable  in  amount,  was 
•117,43. 

A  question  was  made,  whether  there  had  been  established,  accord- 
ing to  the  statute  of  November  11,  1819,  a  village  in  the  north  east 
part  of  Hartland,  embracing  the  territory  where  the  swine  were 
taken.  It  appeared,  that  in  pursuance  of  an  application  to  the 
selectmen  of  Hartland,  dated  December  28,  1830,  signed  by  more 
than  seven,  freeholders  residing  in  the  territory,  or  neighborhood,  in 
the  north  east  part  of  Hartland,  containing  more  than  ten  dwelling 
houses,  the  selectmen,  on  the  thirty  first  day  of  March*  1831,  made 
an  ordinance  for  establishing  the  "  North  Village  in  said  Hartland," 
and  made  return  thereof  to  the  town  clerk  of  the  town  of  Hartland, 
and  caused  the  same  to  be  recorded  in  the  town  clerk's  office.  The 
limits  and  bounds  of  the  village  were  described  in  the  ordinance  as  ' 


878  WINDSOR  COUNTY. 

Williams  p.  Willard. 

follows : — "  Bounded  on  the  east  by  Connecticut  River,  on  the 
north  by  Hartford  line,  on  the  west  by  the  west  line  of  lands  occu- 
pied by  Ruggles  Spooner,  and  on  the  south  by  the  south  line  of 
lands  occupied  by  Elizabeth  Gallup."  The  east  and  north  bound- 
aries were  definite  and  certain  lines ;  but  the  south  and  west  lines 
were  not  protracted,  so  as  to  meet  and  form  a  corner ;  and  from  the 
north  end  of  the  line  of  Ruggles  Spooner's  land  to  Hartford  line  was 
a  distance  of  about  one  mile, — leaving  that  space  without  any  desig- 
nated line ;  and  the  return  furnishes  no  north  west  or  south  west 
corner.  The  auditor  referred  to  the  court  the  question,  whether 
this  designation  of  the  line  was  such  an  establishment  of  the  limits 
and  bounds  of  the  village,  as  the  law  requires. 

Upon  the  question,  whether  the  selectmen  ever  gave  public  notice 
of  the  establishment  of  the  village,  by  posting  up  notifications  thereof 
in  three  public  places  in  the  village,  agreeably  to  the  statute,  the 
auditor  reported,  that  Charles  Willard  was  a  witness  at  the  trial  of 
this  cause  before  the  magistrate,  and  had  since  deceased,  and  that 
Alfred  Neal,  who  was  called  as  a  witness  by  the  plaintiff,  before  the 
auditor,  to  prove  the  testimony  of  Charles  Willard  before  the  magis- 
trate, testified,  that  he  heard  Willard  testify,  but  took  no  minutes  of 
his  testimony,  but  thought  he  could  repeat  the  substance  of  his  testi- 
mony in  his  very  words, — and  then  proceeded  to  give  his  testimony, 
tending  to  prove  that  the  notifications  were  duly  posted, — but  that 
he  said  that  he,  Neal,  could  not  remember  the  reason  given  by  Wil- 
lard for  remembering  the  circumstances,  and  did  not  recollect  any 
thing  that  he  said  on  cross  examination, — that  he  thought  he  was 
inquired  of,  if  he  read  the  notices,  but  could  not  give  the  substance 
of  his  cross  examination  in  the  words  of  the  witness, — but  that,  if 
there  had  been  any  thing  in  the  cross  examination  altering  the  testi- 
mony given,  he  thought  he  should  recollect  it.  The  auditor  re- 
ported, that  if,  in  the  opinion  of  the  court,  the  testimony  of  Charles 
Willard  was  proved  by  Neal,  then  he  found  the  fact,  that  the  notices 
were  posted  up,  as  the  law  required. 

There  was  no  evidence  to  show  any  recognition  of  the  village  or- 
ganization, except  what  has  been  above  stated,  and  there  was  no 
evidence  to  show  that  the  village  was  ever  attempted  to  be  vacated, 
or  discontinued,  by  any  act  of  the  town  authorities.  The  village  con- 
tains, and  has  contained,  since  1830,  more  than  ten  dwelling  houses. 
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The  plaintiff  never  sold  the  swine,  nor  advertised  them  for  sale, 
and  never  sued  the  owner  of  the  swine,  nor  made  any  demand  upon 
him  for  the  forfeiture  given  by  the  statute  for  not  replevying  or  re- 
deeming the  animals,  nor  for  his  legal  charges  as  pound  keeper. 

Upon  these  facts  the  county  court,  May  Term,  1850, — Hall,  J., 
presiding, — rendered  judgment  for  the  defendant  upon  the  report. 
Exceptions  by  plaintiff. 

Washburn  Sf  Marsh  for  plaintiff. 

There  was  no  legal  evidence,  that  the  selectmen  gave  due  notice, 
as  required  by  statute,  of  the  establishment  of  the  village.  Although 
the  court  might  presume  such  notice,  if  the  village  had  been  recog- 
nized as  such  from  its  establishment  to  the  present  time,  yet  the 
foundation  for  such  presumption  is  removed  by  the  fact,  found  by 
the  auditor,  that  the  village  never  was  recognized,  as  such,  from  the 
time  it  was  constituted,  in  1830,  until  the  defendant  impounded 
these  swine  in  1848.  The  testimony  of  Charles  Willard  is  not  suffi- 
ciently proved  to  remove  the  difficulty.  Marsh  v.  Jones,  21  Vt.  378. 
Although  the  witness  Neal  professed  to  give  the  very  words  used  by 
Willard,  yet  it  is  evident  he  does  not  give  the  substance  of  his  testi- 
mony. 

We  claim,  as  matter  of  law,  that  no  legal  village  ever  was  estab- 
lished at  North  Hartland,  for  the  reason,  that  no  limits  and  bounds 
of  such  village  were  ever  established  by  the  selectmen.  Slade's  St. 
457,  §  2.  Chitting  v.  Stone,  7  Vt.  471.  The  impounding  was 
therefore  illegal,  and  the  plaintiff  held  the  swine,  not  as  pound 
keeper,  but  as  bailee  of  the  defendant.  The  plaintiff's  rights  are 
therefore  the  same,  as  they  would  have  been,  if  the  owner  of  the 
swine  had  replevied  them  and  judgment  had  passed  in  his  favor. 
Phelps  v.  Campbell,  1  Pick.  59.  The  plaintiff  has  been  guilty  of  no 
neglect;- for  all  he  was  required  to  do,  either  by  the  statute,  or  by 
the  direction  of  the  defendant,  was  to  keep  the  swine,  until  the  for- 
feiture and  expenses  were  paid. 

But  even  though  the  swine  were  legally  impounded,  yet,  the  owner 
having  abandoned  them  and  removed  from  the  state,  the  defendant 
is  responsible  to  the  plaintiff  for  the  expenses  of  keeping  them.  The 
plaintiff  has  incurred  the  expense  through  the  procurement  of  the 
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defendant,  and  had  no  right  to  sell  the  swine,  nor  any  means  of  pro- 
curing indemnity  for  the  expense.  He  has  pursued  literally  the 
directions  of  the  defendant 

E.  Hutchinson  for  defendant. 

The  present  action  cannot  be  maintained.  No  express  promise 
is  found  against  the  defendant,  and  none  exists  by  legal  implication. 
Pound  keepers,  in  this  state,  have  no  claim,  by  law,  upon  the  im- 
pounders of  animals,  for  their  care  and  keeping,  whether  the  im- 
pounding be  decided  to  be  legal,  or  illegal.  The  statute  fastens  that 
expense  upon  the  owners  of  the  animals,  and  has  given  an  action  to 
the  pound  keeper  to  recover  for  it  of  the  owner,  if  the  animals  are 
not  redeemed  or  replevied  by  him  after  forty  eight  hours.  Rev.  St 
c.  88,  §  10.  After  November  13,  1848,  if  not  before,  also,  it  was 
the  duty  of  the  plaintiff  to  have  advertised  and  sold  the  swine,  agree- 
ably to  the  statute  of  1848.  Acts  of  1848,  page  20.  But  had  the 
statute  been  silent  upon  the  subject,  and  it  had  rested  wholly  upon 
common  principles,  a  right  of  action  in  favor  of  a  pound  keeper 
against  an  impounder  of  animals,  under  the  statute,  for  their  keep- 
ing, no  more  exist,  than  in  favor  of  the  keeper  of  a  jail  against  a 
committing  officer  for  the  board  of  a  prisoner.  Pounds  and  jails  are 
both  strictly  matters  of  police  regulation,  and  the  keepers  of  each 
are  officers  of  the  law.  We  regard,  therefore,  the  issue  taken  upon 
the  legality  of  the  impounding,  before  the  auditor,  as  wholly  imma- 
terial. 

The  plaintiff  can  stand  in  no  better  position,  in  this  action,  than 
the  owner  would  have  done,  had  he  replevied,  or  brought  trespass 
for  the  impounding.  Had  that  been  done,  it  would  have  been  a 
sufficient  justification,  to  have  shown  and  relied  solely  upon  the  fact, 
reported  by  the  auditor,  that  the  swine  were  taken  up  by  the  defend- 
ant, at  the  time  of  impounding,  running  at  large,  by  the  sufferance 
of  the  owner,  within  the  limits  of  the  highway,  without  reference  to 
any  village  organization.  Rev.  St.,  c.  88,  §  19.  And  though  the 
defendant  might  have  acted  and  claimed  to  act  under  the  village  law 
also,  and  should  fail  to  show  a  technically  legal  organization,  inas- 
much as  he  was  fully  justified  in  impounding,  under  the  general  law, 
it  would  be  a  defence.    Lewis  v.  Avery  it  al,  8  Vt.  287. 
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But  the  facts  reported  show  a  legal  organisation  of  the  village, 
sustained  by  competent  testimony.  The  west  line  given  does  not 
extend  so  far,  as  to  form  a  corner  with  the  north  line  given,  nor 
with  the  south  line,  as  given  ;  but  the  west  and  and  south  lines  pro* 
tracted,  (about  which  no  two  surveyors  could  disagree,)  would  al- 
dose the  village  in  a  parallellogram. 

There  was  sufficient  proof  of  posting  notices.  The  fact  may 
legally  be  presumed  from  lapse  of  time,  and  also  upon  the  principle, 
as  applied  to  public  officers,  of  "  omnia  rite  esse  acta  pratsumuntur." 
The  previous  testimony  of  the  deceased  witness  was  sufficiently 
proved  by  NeaJ. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  right  of  the  plaintiff  to  recover  for  the  keep* 
ing  of  the  swine  is  claimed  upon  the  ground,  that  no  village  was 
established  in  Hartland,  pursuant  to  the  statute,  and  embracing  the 
place  where  the  swine  were  taken,  and  consequently  that  the  de- 
fendant had  no  authority  to  impound  them  for  the  cause  alleged  at 
the  time  of  impounding  them.  The  report,  however,  shows,  that  a 
proper  application  was  made  to  the  selectmen  of  Hartland ;  that 
they,  on  the  thirty  first  of  March,  1831,  made  an  ordinance  for  es- 
tablishing the  north  village  in  Hartland,  (which  embraced  the  terri- 
tory where  the  swine  were  taken,)  and  made  return  thereof  to  the 
town  clerk  of  Hartland  and  caused  the  same  to  be  recorded. 

To  the  legality  of  the  acts  of  the  selectmen  in  establishing  the 
village  it  is  objected, — 1.  That  they  did  not  define  "  its  limits  and 
bounds,"  as  required  by  the  statute,  but  left  the  west  and  south  lines 
and  the  south  west  and  north  west  corners  undefined ; — 2.  That  no 
sufficient  notice  was  given  of  the  establishment  of  the  village,  as  re- 
quired by  the  statute. 

In  answer  to  the  first  objection,  it  is  to  be  observed,  that  no  ques- 
tion is  made  as  to  the  sufficiency  of  the  description  of  the  north  and 
east  lines  of  the  village,  but  the  same  are  conceded  to  be  well  de- 
fined. The  south  line  of  the  village,  as  constituted,  is  declared  to 
be  the  south  line  of  lands  occupied  by  Elizabeth  Gallup,  and  the 
west  line  is  described  as  the  west  line  of  lands  occupied  by  Ruggles 
Spooner.  There  does  not  appear  to„  be  any  question,  but  that  the 
two  last  mentioned  lines  are  well  defined,  so  far  as  they  extend ;  but 
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the  objection  is,  that  the  south  line  of  Mrs.  Gallup's  land  does  not 
extend  so  far  west  as  the  west  line  of  Mr.  Spooner's  land  ;  and  that 
the  west  line  of  Spooner's  land  does  not  extend  so  far  north  and 
south  as  to  intersect  the  north  and  south  lines  of  the  village ;  and 
hence  it  is  said,  that  the  north  west  and  south  west  corners  of  the 
village  are  undefined,  and  that  this  renders  the  ordinance  of  the  se- 
lectmen invalid. 

It  is  undoubtedly  necessary,  that  the  limits  and  boundaries  should 
be  so  defined,  that  lines  drawn  in  conformity  therewith  shall  be 
found  to  inclose  the  territory,  which  is  to  compose  the  village,  in 
order  to  meet  the  requirements  of  the  statute.  And  we  are  of  opin- 
ion, that  this  is  sufficiently  done  by  the  ordinance  of  the  selectmen. 
The  data  there  given  furnish  the  means  of  ascertaining  the  north 
west  and  south  west  corners  of  the  village  with  perfect  certainty. 
By  extending  the  south  line  of  Mrs.  Gallup's  land  westwardly,  until 
it  meets  an  extension  of  the  Spooner  line,  the  south  west  corner  is 
found ;  and  an  extension  of  the  west  line  of  the  Spooner  land  north- 
wardly to  Hartford  line  gives  the  north  west  corner  of  the  village. 
A  simple  extension  of  these  lines,  as  above  indicated,  includes  the 
territory  intended  to  be  embraced  within  the  village.  The  descrip- 
tion is  sufficient,  to  enable  a  surveyor  to  run  out  the  lines  around 
the  territory  composing  the  village ;  and  this,  in  our  judgment,  is  a 
sufficient  description  of  the  limits  and  bounds  of  the  village,  required 
by  the  statute. 

We  are  also  of  opinion,  that  the  evidence  received  by  the  auditor 
to  establish  the  fact,  that  the  selectmen  gave  public  notice  of  the 
limits  and  bounds  of  the  village,  as  required  by  the  statute,  was 
properly  received.  The  law  neither  required,  that  the  notifications 
should  be  recorded,  or  preserved,  nor  are  they  presumed  to  be  within 
the  power  of  the  party.  Hence  the  only  evidence,  that  could  be  . 
reasonably  expected  of  the  posting  of  notifications,  must  be  by  parol. 
This  was  proved  at  the  trial  before  the  justice  by  the  testimony  of 
Charles  Willard  ;  and  he  having  since  deceased,  it  was  competent 
for  the  defendant  to  prove  before  the  auditor  the  testimony  of  Wil- 
lard at  the  justice  trial.  This  was  done  by  the  testimony  of  Mr. 
Neal. 

It  is,  however,  objected,  ttyu  the  testimony  of  Neal  is  insufficient, 
inasmuch  as  he  could  not  recollect  the  testimony  given  by  Willard 
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upon  his  cross  examination.  His  relation  of  Willard's  testimony,  as 
given  in  chief,  was  sufficient  to  show,  that  the  requisite  notifications 
were  posted  by  the  selectmen ;  and  Neal  says,  had  Willard's  testi- 
mony on  cross  examination  varied  his  testimony  in  chief,  he  thinks 
he  should  have  recollected  it  This,  it  appears  to  us,  was  sufficient 
proof  of  the  testimony  of  Willard,  and,  if  believed,  justified  the  audi- 
tor in  finding  the  fact,  that  the  required  notice  was  given  by  the 
selectmen. 

But  it  is  insisted  by  the  defendant,  that  in  no  event  can  this  suit 
be  maintained,  upon  the  facts  found  by  the  auditor.    If  sustained,  it 
must  be  upon  either  an  express  or  implied  promise  of  the  defendant. 
The  case  certainly  shows  no  express  promise  of  the  defendant  to  pay 
for  the  keeping  of  the  swine ;  and  can  it  be  said,  that  the  facts  re- 
ported raise  an  implied  promise?    Do  they  create  the  relation  of 
debtor  and  creditor  between  the  parties  ?  For  if  they  do  not,  clearly 
this  action  cannot  be  sustained.     The  defendant  took  the  swine  in 
question,  claiming  the  right  to  have  them  impounded.   He  delivered 
them  to  the  plaintiff  as  pound  keeper,  a  public  officer,  whose  duty  it 
was  to  receive  them  and  detain  them  in  the  pound,  pursuant  to  the 
requirements  of  the  statute.   The  statute  imposes  no  obligation  upon 
the  impounder  to  pay  the  keep  to  the  pound  keeper,  and  the  direc- 
tions given  by  the  defendant,  in  relation  to  feeding  the  swine,  im- 
posed no  additional  obligation  upon  the  plaintiff.     The  law  imposed 
upon  the  pound  keeper  the  duty  of  keeping  and  feeding  the  beasts 
committed  to  the  pound,  and  there  is  no  pretence,  that  the  plaintiff 
acted  in  the  matter,  under  any  contract  or  agreement  with  the  de- 
fendant.   The  direction  to  the  plaintiff,  in  relation  to  feeding  the 
beasts,  was  in  substance  a  direction  to  him  to  discharge  a  duty  im- 
posed upon  him  by  his  appointment.     Indeed,  it  can  hardly  be  said, 
that  the  plaintiff  claims,  there  was  any  express  or  implied  under- 
taking of  the  defendant  to  pay  for  the  keep  of  the  swine ;  but  his 
argument  seems  to  place  his  right  to  recover  upon  the  ground,  that 
the  impounding  was  illegal.     If  the  impounding  were  illegal,  the 
taking  by  the  defendant  was  a  tort.     Now,  if  it  be  conceded,  that 
the  defendant  had  no  right  to  impound  the  swine,  and  that  in  so  do- 
ing he  committed  a  trespass,  we  apprehend  it  will  afford  no  aid  in 
support  of  this  suit.     For  notwithstanding  the  broad  and  extensive 
xxui.        48 
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limits  sometimes  claimed  for  the  action  of  book  account,  we  believe 
it  has  never  been  held  an  appropriate  remedy  for  torts. 

There  is  no  view,  which  we  have  been  able  to  take  of  the  case, 
that  will  enable  the  plaintiff  to  maintain  this  action. 

The  judgment  of  the  county  court  is  affirmed. 


Noah  W.  Bradley  v.  John  F.  Pratt. 

Presumption  in  favor  of  decisions  of  county  court.  Liability  of  in- 
fant for  board.  Infant's  liability  on  a  note  given  for  necessaries. 
Interest. 

All  reasonable  preramptioni  will  be  made,  in  the  supreme  court,  in  favor  of  the 
regularity  of  the  proceedings  and  decisions  of  the  county  court. 

The  board  of  an  infant  is  included  among  the  necessaries*  for  which  he  may 
pledge  his  credit. 

The  defendant,  an  infant,  was  indebted  to  one  B.  for  board,  and  B.  was  indebted 
to  the  plaintiff,  and  for  the  convenience  of  the  parties  B.  drew  an  order  upon 
the  defendant,  anthoriziog  him  to  pay  the  amount  of  the  board  to  the  plaintiff, 
which  order  the  plaintiff  received,  and  the  defendant  agreed  to  pay  H ;  and, 
soon  after,  by  consent  of  the  parties,  the  order  was  iorrenderedt"and  the  de- 
fendant executed  to  the  plaintiff  a  promissory  note  for  the  amount  of  the  board; 
and,  upon  an  issue  tried  by  the  county  court,  the  conn  found,  that  the  board  of 
the  defendant  was  the  sole  consideration  for  the  note;  and  it  was  held,  that  this 
finding  was  fally  warranted  by  the  facta. 

An  infant  should  be  enabled  to  pledge  hk  credit  for  necessaries  to  any  extent, 
consistent  with  his  perfect  safety;  and  there  is  no  reason,  why  any  express 
contract  should  not  be  binding  upon  him,  when  it  is  shown  to  have  been  given 
for  necessaries,  and  the  price  to  have  been  reasonable,  if  it  be  one,  where  the 
consideration  may  be  inquired  into. 

The  defendant,  an  infant,  was  indebted  to  one  B.  for  board  for  twenty  week*,  at 
$2,60  per  week, — which  was  a  reasonable  price.  B.  was  indebted  to  the 
plaintiff,  and  the  defendant,  at  the  request  of  B.,  executed  to-  the  plaintiff  a 
promissory  note  for  $50,00,  for  which  the  board  formed  the  sole  consideration. 
This  note  was  negotiable,  but  was  never  negotiated,  and  a  suit  was  com- 
menced upon  it  by  the  plaintiff  to  recover  the  amount.     And  it  was  held,  that 
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4ba  cooaidmtioo  of  the  note  was  open  to  inquiry,  and  that,  upon  the  facts 
found,  the  defendant  waa  liable  to  the  plaintiff  for  the  fall  amount  of  the  note, 
with  interest 

There  is  no  feneral  rale,  exempting  an  infant  from  the  payment  of  interest;  and 
the  case  of  Taft  v.  Pike,  14  Vt  405,  in  this  respect,  is  overruled. 

Assumpsit  upon  a  promissory  note,  dated  October  5,  1846,  and 
made  payable  to  the  plaintiff,  or  order,  on  demand.  Pleas,  the  gen- 
eral issue,  and  infancy.  Replication  to  the  plea  of  infancy,  that  the 
note  was  given  for  necessaries ;  and  issue  was  joined.  Trial  by  the 
court,  September  Adjourned  Term,  1849, — Kellogg,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  note  declared  upon,  and 
also  gave  in  evidence  two  depositions  of  Legrand  Bradley,  and  the 
defendant  gave  in  evidence  the  deposition  of  John  Pratt.  This  was 
all  the  evidence  given  upon  either  side.  The  note  was  not  ex- 
pressed, upon  its  face,  to  be  made  payable  with  interest.  The  de- 
fendant insisted,  that  Legrand  Bradley  was  interested  in  the  event 
of  the  suit,  and  that  this  appeared  from  his  depositions,  and  that 
they  ought  not  to  be  regarded  as  evidence  in  the  case ;  but  the  court 
did  not  find  that  he  was  interested,  and  therefore  overruled  the  ob- 
jection.* 

*  The  depositions  of  Legrand  Bradley  were  not  expressly  referred  to  in  the  bill 
of  exceptions,  as  part  of  the  case;  bat  for  the  better  understanding  the  argument 
of  counsel  and  the  opinion  of  the  court,  they  are  here  copied. 

"I,  Legrand  Bradley,  of,  Ac,  depose  and  say,  that  the  note  hereto  annexed, 
marked  A,  was  executed  by  John  F.  Pratt  io  my  prosecco;  that  the  signature 
to  said  note  is  in  the  hand  writing  of  said  Pratt ;  that  said  note  was  given  in 
consideration  of  board  and  lodging  famished  to  the  said  Pratt.  Said  board  and 
lodging  was  furnished  said  Pratt  at  my  bouse,  in  the  town  of  Hamden  in  this 
state,  [Conoecticnt.]  He,  Pratt,  boarded  with  me  twenty  one  weeks;  the 
price  agreed  upon  between  us  was  $2,60  a  week;  we  did  his  washing  also. 
Just  before  said  Pratt  left  my  house,  and  while  I  was  famishing  him  with  board, 
I  gave  my  son,  Noah  W.  Bradley,  the  plaintiff1,  an  order  on  him  for  $50,00, 
which  was  the  amount  then  doe  me  for  Pratt's  board ;  be  had  then  been  board- 
ing at  my  boose  twenty  weeks ;  he  stayed  a  short  time  after  that,  and  paid  roe 
in  cash  tor  bis  board  daring  the  time  after  this  order  was  given.  This  order 
Pratt  accepted  in  writing.  On  the  day  Pratt  left  my  house  he  took  up  this  ac- 
cepted order  in  my  presence  and  gave  the  said  note  in  its  stead.  Pratt  always 
represented  himseli  to  me  as  being  legally  qualified  to  fulfill  all  his  contracts. 
He  was  doing  business  by  himself.  I  never  heard  of  his  pretending  at  that  time 
to  be  under  age ;  he  often  said  he  was  his  own  man.  He  now  lives  in  Collins- 
ville,  in  this  state,  and  more  than  thirty  miles  from  this  place.  I  have  no  inter- 
est whatever  in  this  suit." 


380  WINDSOR  COUNTY. 

Bradley  o.  Pratt. 

From  the  evidence  in  the  case  the  court  found  the  following  facts. 
The  defendant,  during  his  minority,  hoarded  with  Legrand  Bradley 
twenty  weeks,  at  the  price  of  two  dollars  and  fifty  cents  per  week, 
amounting  in  all  to  the  sum  of  $50,00 ;  and  the  price  charged  for 
the  board  was  a  reasonable  price.  Legrand  Bradley  was  indebted 
to  the  plaintiff,  and  for  the  convenience  of  the  parties  he  drew  an 
order  on  the  defendant,  authorizing  him  to  pay  the  amount  of  the 
hoard  to  the  plaintiff,  which  order  the  plaintiff  received,  and  the  de- 
fendant agreed  to  pay  it.  Soon  after  this,  by  consent  of  the  parties, 
the  order  was  surrendered,  and  the  defendant  gave  to  the  plaintiff,  at 
the  request  of  Legrand  Bradley,  the  note  declared  upon.  The  note 
was  given  for  the  exact  amount  of  the  board ;  and  the  board  of  the 
defendant  was  the  sole  consideration  of  the  note.  The  defendant,  at 
the  time  of  the  execution  of  the  note,  was  a  minor.  The  note  was 
negotiable,  but  was  never  negotiated. 

Upon  these  facts  the  county  court  rendered  judgment  for  the 
plaintiff,  for  the  amount  of  the  note,  principal  and  interest.  Excep- 
tions by  defendant. 

Tracy  t  Converse  4*  Barrett  and  W.  Currier  for  defendant. 

1.  Legrand  Bradley  was  interested.  On  the  transaction  as  de- 
tailed in  the  bill  of  exceptions,  and  proved,  if  at  all,  by  his  testimony, 
if  the  note  is  not  sustainable  against  the  defendant,  than  he  is  the 
loser,  for  it  would  not  operate  as  payment  of  his  debt  to  the  plaintiff. 
Torrey  v.  Baxter,  13  Vt  452.  And  he  is  bound  to  indemnify  the 
plaintiff  against  costs;  for  the  case  shows,  that  he  is  assenting  to  the 
prosecution  of  the  suit. 

2.  The  court  have  found  facts,  without  evidence  tending  to  prove 
them.  The  question,  as  to  what  the  consideration  of  the  note  really 
was,  is  to  be  deduced,  as  a  legal  result,  from  the  facts  proved. 

The  second  deposition  was  in  these  words  : — 

"  I,  Legrand  Bradley,  of,  <fec,  depose  and  say,  that  the  board  and  washing, 

*  which  I  furnished  to  John  F.  Pratt,  and  for  which  he  gave  my  son,  Noah  W. 
1  Bradley,  his  note  of  hand,  on  which  a  suit  is  now  pending  for  review  before  the 
4  county  court  for  Windsor  county  in  the  state  of  Vermont,  was  fairly  worth 

*  $2,50  per  week,  the  price  which  I  charged  him,  and  which  he  agreed  to  par. 

*  It  was  my  regular  price,  which  I  then  had  for  boarding  other  workmen  from  the 

*  same  shop,  where  said  Pratt  worked." 

The  deposition  of  John  Pratt  proved,  that  the  defendant  was  nineteen  yean  of 
age  at  the  time  the  note  was  executed. 
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3.  The  consideration  of  the  note  was  the  surrendering  the  accept- 
ance of  the  order.  The  consideration  of  the  acceptance  was  the 
board.  Now  it  is  quite  clear,  that  the  defendant's  acceptance  could 
not  be  enforced  against  him,  even  for  necessaries.  Chit,  on  Bills 
23.  1  Camp.  552  and  note.  2  Kent  235.  Nor  can  the  note  given 
in  discharge  of  that  acceptance  be  enforced.  The  note  was  not 
given  for  the  board,  even,  much  less  for  necessaries,  and  so  is  void- 
able under  the  widest  latitude  of  principle  and  precedent. 

4.  But  if  the  consideration  of  the  note  were  necessaries,  it  is 
void, — at  least  voidable.  Story  on  Prom.  Notes  85.  2  Kent  235. 
10  Johns.  33.  WxUiams  v.  Watts,  1  Camp.  552.  McCrilUs  v. 
How,  3  N.  H.  348.  The  note  is  to  be  taken  as  avoided  by  the 
maker,  unless  it  is  ratified  after  becoming  of  age.  Chit,  on  Bills  23. 
Reed  v.  Bachelder,  1  Met  559.  Goodsell  v.  Myers,  3  Wend.  479. 
The  case  of  Earle  v.  Reed,  10  Met  387,  is  opposed  to  the  current 
of  authorities.  An  infant  is  never  bound  by  his  express  contract. 
The  obligation  that  binds  him  rests  solely  upon  the  implied  contract, 
resulting  from  his  being  furnished  with  necessaries.  Reeve's  Dom. 
Rel.  230.  As  the  plaintiff  did  not  furnish  the  board,  there  is  no 
implied  contract  with  him. 

5.  But  the  case  does  not  show,  that  the  note  was  given  for  neces- 
saries. It  shows,  merely,  that  it  was  given  for  board; — whether 
necessaries,  or  not,  is  a  question  of  fact,  to  be  determined  under  the 
circumstances.  3  Steph.  N.  P.  2053.  And  if  the  plaintiff  reply 
necessaries,  he  must  prove  the  fact.  lb.  2056.  Ford  v.  FothergiU, 
1  Esp.  R.  211.  There  was  no  proof,  nor  is  there  any  finding,  that 
the  board  was  necessary. 

6.  But  if  the  board  were  necessary,  the  fact  is  only  available  to 
the  party  who  furnished  it  Bent  v.  Manning,  10  Vt.  225.  Reeve's 
Dom.  Rel.  230.  Darby  v.  Boucher,  1  Salk.  279.  Earle  v.  Peak, 
lb.  387.    2  Esp.  R.  472. 

7.  An  infant  is  not  chargeable  with  interest,  or  on  a  security 
bearing  interest.  Fisher  v.  Mowbray,  8  East  330.  Taft  v.  Pike, 
14  Vt.  405. 

Washburn  4*  Marsh  for  plaintiff. 

An  infant  is  liable  upon  a  negotiable  promissory  note,  not  nego- 
tiated, given  for  necessaries,  to  the  extent  of  their  fair  value ;  and 
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that,  in  this  case,  is  to  the  extent  for  which  the  note  was  made  pay- 
able. Earle  v.  Reed,  10  Met  387.  2  Dane's  Abr.  365.  Bing.  on 
InC  89.  Stone  v.  Dennison,  13  Pick.  1.  Reeve's  Dom.  Rel.  231. 
And  in  this  state  the  consideration,  for  which  a  promissory  note  was 
given,  is  always  open  to  inquiry,  as  between  the  parties  to  the  note. 
If  there  have  been  an  entire  want  or  failure  of  consideration,  the 
note  may  be  avoided.  And  if  there  have  been  a  partial  want  of  con- 
sideration, and  the  amount  to  be  deducted  rest  in  computation 
merely,  the  defence^may  prevail  pro  tanto.  In  this  case  the  note 
was  for  twenty  weeks'  board,  at  $2,50  per  week.  If  the  court  had 
found,  that  $2,00  was  a  reasonable  price,  it  would  have  been  but 
matter  of  computation  to  deduct  from  the  face  of  the  note,  as  of  its 
date,  fifty  cents  for  each  week,  being  $10,00  in  all,  and  then  judg- 
ment would  have  been  rendered  for  the  residue. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  question  of  the  interest  of  Legrand  Bradley 
is  not  so  stated  in  the  bill  of  exceptions,  as  to  enable  us  to  under- 
stand the  assumed  facts,  upon  which  the  court  did  decide  it.  There 
is  no  finding  expressly  of  all  the  facts  testified  to.  The  depositions 
are  not  in  terms  referred  to,  as  containing  the  facts  found  in  the 
case.  And  the  bill  of  exceptions  professing,  as  it  does,  to  state  the 
facts  found  by  the  court,  and  no  reference  being  made  to  the  depo- 
sitions for  any  other  facts,  it  is  impossible  for  us  to  say,  that  the 
court  found  other  facts,  than  those  detailed.  Ezpressio  unius  est 
exclusio  aUerius. 

But  if  we  compare  the  facts  stated  on  the  face  of  the  bill  of  ex- 
ceptions with  those  detailed  in  the  depositions,  it  will  not  enable  us 
to  find  with  any  more  certainty  the  precise  facts,  upon  which  this 
question  of  interest  was  decided.  In  order  to  make  Legrand  Brad- 
ley interested,  in  legal  contemplation,  it  must  appear,  that  the  money, 
when  recovered  of  the  defendant,  will  go  to  him,  or  to  pay  his  debt, 
and  that,  if  not  recovered,  he  will  still  be  holden  for  the  debt,  or 
that  he  is  bound  to  indemnify  the  plaintiff  in  regard  to  costs  and  ex- 
penses of  this  suit 

His  deposition  does  not  state,  that  he  owes  any  debt  to  the  plain- 
tiff, or  that  he  is  bound  to  indemnify  the  plaintiff  in  regard  to  costs 
or  expenses  of  the  suit    One  might  naturally  enough  believe  the 
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latter  fact,  if  sitting  to  try  the  facts;  bat  that  is  no  where  found,  or 
testified  to  by  any  witness.  The  court  have  found,  that  Legrand 
Bradley  owed  the  plaintiff  a  debt ;  otherwise  one  might  naturally 
enough  have  conjectured,  that  the  plaintiff  was  a  mere  trustee  for 
the  original  creditor  of  the  defendant^  But  notwithstanding  the 
plaintiff  had  a  debt  against  Legrand  BffoTey,  he  might  be  willing  to 
take  this  note  in  payment  of  that  debt,  and  run  the  risk  of  collecting 
it  And  as  the  county  court  found  the  debt  from  Legrand  Bradley 
to  the  plaintiff  without  any  express  testimony,  by  way  of  inference 
merely,  and  yet  found,  that  he  was  not  interested,  being  bound  to 
make  all  reasonable  presumptions  in  favor  of  the  decisions  below,  we 
very  naturally  conclude,  that,  as  it  was  quite  consistent  with  the  tes- 
timony, the  county  court  also  concluded,  or  inferred  from  the  depo- 
sition of  Legrand  Bradley,  that  the  plaintiff  did  take  the  defendant's 
note  in  payment  of  his  debt  against  Legrand  Bradley,  to  that  amount, 
at  his  own  risk.  Looking  merely  at  the  deposition  of  Legrand  Brad- 
ley, and  taking  it  all  equally  for  literal  fact,  I  might  conjecture, 
that  the  ground,  upon  which  he  was  not  interested  in  the  case,  was, 
that  he  had  literally  given  the  note  to  his  son,  and  he  bad  under- 
taken to  collect  it  at  his  own  risk.  Or,  if  left  altogether  to  my  own 
conjectures,  I  might  suspect,  even,  that  this  suit  was  wholly  Legrand 
Bradley's.  But  it  is  evident,  that  the  county  court,  really  took  the 
view  we  have  before  indicated. 

In  regard  to  the  other  points  in  the  case,  we  think, — 1.  That  it 
does,  by  reasonable  intendment,  appear,  that  the  board,  under  the 
circumstances,  was  necessaries.  This  is  undoubtedly  matter  of  fact. 
But  if  the  parent,  or  guardian,  of  an  infant  do  not  supply  the  infant 
with  such  indispensable  necessaries  as  food  and  clothing,  without 
which  he  must  perish,  he  has  no  alternative  but  to  pledge  his  own 
credit,  or  become  a  pauper ;  for  he  cannot,  according  to  the  more 
recent  and  better  considered  cases,  compel  the  father  to  afford  sup- 
port, except  by  a  proceeding  under  the  statute,  which  is  to  be  insti- 
tuted by  the  public  authorities.  There  is  certainly  nothing  in  the 
present  case  to  raise  any  doubt,  that  the  board  was  strictly  necessa- 
ries. 

2.  It  seems  to  us  too  much  of  a  refinement,  for  common  minds, 
to  argue,  that  the  board  was  not  the  real  consideration  for  the  note. 

3.  In  regard  to  the  general  question  of  the  defendant's  liability! 
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we  do  not  think  it  easy  to  reconcile  all  the  cases  to  any  one  rule. 
It  was  once  held,  as  clear  law,  that  an  infant  was  not  liable  upon  a 
promissory  note  given  for  necessaries,  or  upon  an  account  stated. 
Trueman  v.  Hurst,  1  T.  R.  40,  decides,  that  an  action  upon  an  ac- 
count stated  will  not  lie  against  an  infant,  even  for  necessaries ;  and 
the  reporter  understands  tin?  same  case  as  virtually  holding,  that  the 
infant  is  liable  on  his  promissory  note  for  necessaries,  (see  the  index,) 
which  it  seems  to  me  makes  the  decision  inconsistent  with  itself. 
For  what  is  a  promissory  note,  between  the  original  parties,  but  an 
account  stated  ?  I  should  understand  this  same  case  as  deciding, 
that  the  action  will  lie  upon  neither  a  promissory  note,  nor  an  ac- 
count stated,  and  that  the  party  finally  went  upon  the  common  counts 
in  his  declaration.  Swasey  v.  Vender  hay  den,  10  Johns.  33,  expressly 
decides  this.  The  great  weight  of  authority  goes  in  favor  of  this 
proposition,  not  only  the  elementary  writers,  but  very  many  adjudged 
cases.     But  see  2  Dane's  Abr.,  infra. 

But  Judge  Story,  in  his  treatise  on  promissory  notes,  after  stating 
this  in  general  terms,  raises  a  query  in  a  note,  how  far  this  holds  in 
regard  to  necessaries.  And  by  referring  to  the  books,  which  he 
cites,  it  is  evident  he  considered  the  question  an  open  one.  In  Com. 
Dig?,  Tit.  Infant,  B,  5,  it  is  laid  down,  totidem  verbis,  that  an  infant 
is  liable  upon  a  single  bill,  or  an  insimul  comput  asset, — which  is,  in 
my  judgment,  equivalent  to  saying,  that  he  is  liable  upon  a  promis- 
sory note.  In  2  Dane's  Abr.  366  it  is  said,  the  infant  is  liable  upon 
a  security  for  necessaries,  the  consideration  of  which  may  be  in- 
quired into : — hence  by  a  note  before  negotiated,  or  after  dishonored, 
or  not  negotiable,— citing  Cro.  Jac.  106,  B.  N.  P.  126,  1  D.  &  E. 
40,  supra.  The  same  rule  is  recognized  in  Stone  v.  Dennison,  13 
Pick.  1,  and  expressly  decided,  upon  great  consideration,  in  Earle 
v.  Reed,  10  Met.  387. 

We  may,  then,  we  think,  regard  the  question  as  still  tit  dubio,  and 
justifying  the  court  in  treating  it  as  still  an  open  question.  And  be- 
ing so,  we  should  desire  to  put  it  upon  safe  and  consistent  ground. 
We  are  led,  then,  to  inquire,  what  is  the  true  principle  lying  at  the 
foundation  of  all  these  inquiries. 

We  think  it  is,  that  the  infant  should  be  enabled  to  pledge  his 
credit  for  necessaries  to  any  extent,  consistent  with  his  perfect 
safety.    All  the  cases  and  all  the  elementary  writers  expressly  hold, 
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that  it  is  for  the  benefit  of  the  infant,  that  he  should  be  able  to  con- 
tract for  necessaries;  and  we  see  no  reason,  why  he  may  not  be 
allowed  to  contract  in  the  ordinary  modes  of  contracting,  so  far  as 
his  perfect  safety  is  maintained  always.  He  must  of  necessity  make 
many  express  contracts  in  regard  to  necessaries,  where  he  provides 
for  himself.  He  must  designate  the  kind  of  supply,  the  quantity, 
and  will  of  necessity  stipulate,  generally,  as  to  the  price  and  mode 
of  payment,  and  his  admissions  and  declarations  may  always  be 
shown,  as  well  in  regard  to  contracts,  as  torts,  I  take  it.  It  was 
certainly  so  held,  many  years  since,  in  the  county  of  Bennington,  by 
this  court,  ut  audivi.  If,  then,  these  admissions  and  stipulations 
are  to  go  in  as  evidence  before  the  triers  of  facts,  although  not  in 
any  sense  conclusive,  I  do  not  well  comprehend,  why,  upon  prin- 
ciples, any  express  contract  may  not  be  said  to  be  binding  upon  him, 
when  it  is  shown  to  have  been  given  for  necessaries  and  the  price 
to  have  been  reasonable,  if  it  be  one,  where  the  consideration  may 
be  inquired  into.  Comyn  says,  ubi  supra,  "  so  a  contract  to  pay  so 
much  per  annum  for  his  diet  and  schooling  is  good,"— citing  1  Roll. 
729  6,  35.  And  if  so,  why  not  upon  a  promissory  note,  or  account 
stated?    I  see  no  good  reason. 

And  if  it  were  not  for  maintaining  the  unimpeachable  character 
of  negotiable  paper,  in  regard  to  consideration,  so  that  all  might 
safely  take  it,  I  do  not  see,  why  the  rights  of  infants,  in  regard  to 
acceptances  and  notes  negotiated,  might  not  be  saved  by  allowing 
them,  as  an  exception  to  the  general  rule,  to  show  their  infancy,  and 
then  for  the  plaintiff  to  meet  it  by  proving  the  contract  to  have  been 
given  for  necessaries.  But  this  has  not  been  done,  and  probably 
could  not  be  done,  without  too  great  an  infringement  of  the  rules  of 
law  in  regard  to  negotiable  paper,  while  current.  And  as  con- 
fessedly the  infant  may  prima  facie  avoid  his  note,  or  bill,  by  merely 
showing  the  fact  of  his  infancy  at  the  time  of  making  the  contract, 
what  is  the  impropriety  in  allowing  the  plaintiff  to  recover  in  all  such 
cases,  by  showing  the  consideration  to  be  for  necessaries. 

But  so  long  as  the  contract  remains  in  a  form  to  be  open  to  all 
defences,  we  see  no  reason  whatever,  why  the  party  should  be  driven 
out  of  court  upon  mere  form.  The  case  of  Conn  v.  Coburn,  7  N. 
H.  368,  where  it  was  held,  that  an  infant  was  liable  to  one  who 
signed  a  note  with  him,  as  surety,  given  for  necessaries,  who  had 
xxiii.        49 
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paid  the  money,  goes  to  that  extent,  we  think.  Here  the  plaintiff 
has,  at  the  defendant's  request,  paid  Legrand  Bradley  for  necessa- 
ries for  the  defendant,  and  agreed  to  look  solely  to  the  defendant 
And  if  in  such  a  case  the  law  implies  a  promise  on  the  part  of  the 
infant  to  indemnify  his  surety,  and  the  cause  of  action  arises,  when 
the  surety  pays  the  money,  how  does  the  case  differ  from  the  pres- 
ent, except  that  the  defendant  has  executed  a  promissory  note  to  his 
surety  ?  Upon  the  view  taken  of  this  case  in  the  county  court,  it 
seems  to  us  identical  with  that  of  Conn  v.  Coburn.  We  see  no 
good  reason  to  distinguish  between  this  case  and  that  of  a  promis- 
sory note  given  to  the  party  providing  the  necessaries.  It  is  equally 
open  to  examination  as  to  the  consideration. 

The  chief  reason,  perhaps,  why  an  infant  is  not  liable  at  law,  and 
is  liable  in  equity,  for  money  borrowed,  and  which  is  actually  ex- 
pended for  necessaries,  is  the  want  of  privity  between  the  lender  and 
the  one  who  furnishes  the  necessaries.  If  one  buy  necessaries  for 
an  infant  with  money,  or  if,  at  the  request  of  the  infant,  be  pay  for 
those  already  furnished,  the  infant  is  liable,  I  apprehend.  That 
privity  is  here  established.  It  is  difficult  to  perceive,  why,  if  an  in- 
fant is  liable  on  a  single  bill,  which  is  a  bond  without  penalty,  given 
for  necessaries,  he  should  not  be  equally  so  on  a  promissory  note,  or 
an  account  stated. 

In  regard  to  interest,  it  seems  to  us,  upon  principle,  if  the  infant 
is  not  to  be  held  liable  for  interest,  the  price  should  be  proportion- 
ably  increased, — which  is  the  same  thing.  It  is  incomprehensible, 
how,  if  one,  for  board,  deserves  to  have  (2,50  per  week  in  hand,  if 
the  payment  be  delayed  for  years,  the  same  sum  is  to  meet  the  obli- 
gation. One  might  as  well  hold,  that  a  merchant  should  furnish 
goods  to  infants  at  cost,  without  freight  even.  The  rule  has  no 
force,  when  carried  to  that  absurd  length. 

Lord  Ellenborough  says,  in  Fisher  v.  3£pwbray,  8  Blast  330, 
"  For  which  [interest]  an  infant  cannot  give  a  security.'1  It  is  cer- 
tain, that  the  English  courts  do  not  expend  so  much  of  their  inge- 
nuity in  devising  modes  of  accumulating  interest,  as  the  American 
courts,  through  the  cupidity  of  suitors,  are  compelled  to  do.  Inter- 
est on  an  account  is  seldom  reckoned  there,  except  for  unreasonable 
delay  in  payment, — which  is  generally  referred  to  the  jury,  and 
which  does  not  apply  to  the  cnee  of  an  infant,  to  whom  laches  are 
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not  ordinarily  imputable.  But  interest  here  is  a  part  of  the  indebt- 
edness* and  is  always  payable  on  all  debts  over  due.  We  think, 
therefore,  that  any  general  rule,  exempting  infants  from  interest, 
would  be  unjust. 

The  dictum,  or  decision,  in  Taft  v.  Pike,  14  Vt.  405,  that  inter- 
est will  not  be  allowed  on  an  account  against  an  infant,  is  well 
enough  in  that  case ;  but  the  point  was  not  made  in  argument  then, 
and  was  not  much  considered,  one  would  suppose,  and  no  authority 

is  cited,  except  Fisher  y.  Mowbray.  + 

Judgment  affirmed. 


COLCORD  dUIMBY,  Jr.,  V.  VERMONT  CENTRAL  RAILROAD  COMPANY. 

Interest  of  rail  road  corporation  in  land  taken  for  their  road.  Ob- 
ligation to  maintain  fences.  Care  required  in  management  of  lo- 
comotive engines.  Evidence  to  charge  defendants  for  want  of 
care. 

The  charter  of  the  Vermont  Central  Rail  Road  Company  provides,  that  the  com- 
pany, upon  complying  with  the  conditions  upon  which  they  may  take  land  for 
the  use  of  their  road,  shall  be  "  seized  and  possessed  of  the  land."  This  does 
not  make  them  owners  of  the  fee,  bat  gives  them  a  right  of  way  merely. 
Hence,  although  the  charter  makes  no  provision  in  reference  to  the  obligation 
to  maintain  fences  upon  the  line  of  the  road,  the  general  law  of  the  state,  in 
reference  to  the  obligation  of  adjoining  land  owners  to  maintain  the  division 
fences  between  tbem,  does  not  apply,  bat  the  obligation  to  maintain  the  fences 
rests  primarily  upon  the  company,  and  until  they  have  either  built  the  fences, 
or  paid  the  land  owner  fur  doing  it,  a  sufficient  length  of  time  to  enable  him  to 
do  it,  the  mere  fact,  that  cattle  get  upon  the  road  from  the  land  adjoining  is  no 
ground  for  imputing  negligence  to  the  owners  of  the  cattle. 

The  owner  of  cattle,  which  stray  upon  a  railroad  track  by  reason  of  the  insuf- 
ficiency of  a  fence,  which  the  rail  road  company  are  under  obligation  to  main- 
tain, and  who  brings  an  action  upon  the  case  against  the  company  for  killing 
the  cattle  by  means  of  a  locomotive  engine,  is  entitled  to  have  the  degree  of 
care,  which  the  company  are  bound  to  exercise,  defined  in  a  more  strict  man- 
ner, than  by  instructing  the  jury,  that  the  company  are  bonnd  to  the  exercise  of 
such  care,  as  a  man  of  ordinary  prudence  would  use,  who  was  the  owner  of 
both  the  rail  road  and  the  cattle;  bat  if  such  instructions  are  given  to  the  jury, 
the  defendants  cannot  complain. 
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It  ta  not  irambont  upon  the  plaintiff,  in  each  cane,  to  prove,  in  opening  hie  ease, 
the  customary  and  nanal  conduct  and  pimctico  b  the  management  of  locomotive; 
enginea  and  traini  on  rail  roada  under  eimilar  circnmataneea;  bat  if  the  defend- 
ant* desire  the  benefit  of  the  rules  of  engineering,  tinder  aoch  circnmataneea, 
for  their  exculpation,  they  may  show  the  custom,  and  if  not  unreasonable,— of 
which  the  jnry  must  judge,— it  will  avail  them. 

Trespass  on  the  Case  for  want  of  care  bv  the  defendants'  ser- 
vant in  the  management  of  their  locomotive  engine,  whereby  the 
plaintiff's  mare  and  colt  were  killed.  Plea,  the  general  issue,  and 
trial  by  jury,  December  Term,  1850, — Collamer,  J.,  presiding. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove,  that  in  July, 
1849,  he  was  the  owner  of  a  mare  and  colt,  which  were  in  the  pos- 
session of  his  father,  Colcord  Quimby ;  that  Colcord  Quimby  resi- 
ded on  a  farm  in  Sharon,  through  which  the  defendants9  rail  road 
was  located  and  constructed;  that  in  constructing  their  rail  road  the 
defendants  had  excavated  a  part  of  his  barn  yard,  and  he  had  erected 
on  that  side  a  temporary  fence  of  poles,  which  he  regarded  as  suffi- 
cient ;  that  the  mare  and  colt  were  placed  by  Colcord  Quimby  in 
this  yard ;  and  that,  in  his  absence,  they  escaped  through  or  over 
this  fence  on  to  the  defendants'  rail  road,  where,  through  the  neglect 
or  want  of  care  of  the  defendants'  engineer,  in  the  management  and 
control  of  their  locomotive  engine,  upon  the  rail  road,  the  mare  was 
killed,  and  the  colt  was  so  injured,  as  to  be  of  little  or  no  value. 
No  evidence  was  introduced,  tending  to  show  the  customary  and 
usual  conduct  and  practice  in  the  management  of  locomotive  engines 
and  trains  under  similar  circumstances. 

The  defendants  gave  in  evidence  the  record  of  the  proceedings 
and  judgment  of  the  county  court,  upon  an  appeal  taken  by  Chester 
Baxter  from  the  decision  of  the  commissioners  for  appraising  the 
damages  occasioned  by  the  location  of  the  defendants'  rail  road 
through  the  farm  in  question, — of  which  Baxter  was  then  the  owner, 
and  which  had  since  been  purchased  of  Baxter  by  Colcord  Quimby, 
— from  which  it  appeared,  that  commissioners  were  appointed  by  the 
county  court  to  re-appraise  the  damages,  and  that  they  reported,  that 
they  assessed  the  damages  to  said  Baxter  at  $650,00,  upon  the  repre- 
sentation of  the  defendants,  among  other  things,  that  good  and  suf- 
ficient fences  would  be  built  and  maintained  by  the  defendants  upon 
both  sides  of  the  rail  road,  but  that,  in  case  such  fences  were  not  to 
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be  built  and  maintained  by  the  defendants,  then  the  farther  sum  of 
9540,40  should  be  added  to  the  assessment,  for  the  purpose  of  build- 
ing and  keeping  in  repair  suitable  fences,  as  the  land  owner  should 
ehoose,  upon  the  line  of  the  road  through  the  farm ;  and  it  appeared 
by  the  record,  that  the  county  court,  November  Term,  1847,  ren- 
dered judgment  in  favor  of  Baxter,  upon  the  report,  for  the  amount 
of  both  sums,  with  interest, — being  in  the  whole  $1304,24.  The 
defendants  also  gave  evidence  tending  to  prove,  that  their  engineer 
was  using  diligence  and  care  at  the  time  the  plaintiff's  mare  was 
killed. 

The  plaintiff  gave  evidence  tehding  to  prove,  that  immediately 
after  the  rendition  of  the  judgment  of  the  county  court,  evidenced 
by  the  record  above  mentioned,  the  defendants  commenced  proceed- 
ings at  law  and  in  chancery,  by  which  the  collection  thereof,  of  the 
defendants,  was  superseded  and  enjoined,  and  so  remained  until 
June,  1850,  when  a  settlment  was  effected  between  the  defendants 
and  Baxter,  and  the  amount  of  the  judgment  was  paid  to  him  by  the 
defendants,  except  a  sum  agreed  to  be  discounted  therefrom. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that  it  was 
the  duty  of  the  defendants,  by  their  servants,  to  exercise  the  highest 
degree  of  care,  and  to  erect  and  maintain  a  sufficient  fence  upon  the 
line  of  their  road,  to  prevent  animals  from  passing  from  the  adjoin- 
ing land  on  to  the  rail  road. 

The  defendants  requested  the  court  to  charge  the  jury ; — 1.  That 
under  and  by  virtue  of  the  said  appeal,  and  proceedings,  judgment 
and  execution  thereon,  the  duty  of  making  and  maintaining  the 
whole  fence,  through  the  farm  in  question,  along  the  rail  road,  de- 
volved upon  Baxter  and  his  grantees  of  the  farm,  and  that  the  defend- 
ants were  absolved  from  any  liability  or  duty  to  make  or  maintain 
the  fence.  2.  That  the  owner  of  the  farm  was  bound  to  make  and 
keep  such  a  fence,  as  would  have  kept  the  mare  and  colt  from  the 
rail  road ;  and  that,  if  they  escaped  from  his  inclosure  on  to  the  rail 
road,  over  or  through  the  said  line  of  fence,  it  was  at  his  own  risk, 
and  the  plaintiff  was  not  entitled  to  recover  in  this  action  for  the 
injury,  which  happened  to  them  in  consequence  of  their  so  being 
upon  the  rail  road.  3.  That  if  the  court  should  hold,  that  the  owner 
of  the  premises  and  the  defendants  were  under  equal  obligation  to 
make  and  maintain  a  sufficient  fence  along-  the  rail  road,  through 
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said  premises,  each  one  half,  yet,  if  the  mare  and  colt  came  upon 
the  rail  road  for  want  of  such  sufficient  fence  to  restrain  them,  the 
plaintiff  was  not  entitled  to  recover.  4.  That  the  defendants  were 
hound  to  exercise  only  ordinary  care,  such  as  is  ordinary  and  cus- 
tomary in  the  use  and  management  of  such  engines  and  trains  on 
rail  roads  generally ;  and  unless  the  defendants  were  shown  not  to 
have  exercised  that  kind  and  degree  of  care  in  this  instance,  they 
were  not  liable  in  this  action.  5.  That  if  the  accident  occurred  in 
any  part  or  degree  through  any  negligence  or  fault  on  the  part  of  the 
plaintiff,  through  his  father,  who  was  keeping  and  had  care  of  the 
mare  and  colt,  or  through  any  fault  of  said  animals,  the  plaintiff  was 
not  entitled  to  recover. 

The  court  charged  the  jury,  that  in  July,  1849,  before  the  judg- 
ment of  the  county  court,  above  mentioned,  was  paid,  it  was  no 
more  the  duty  of  the  defendants  than  of  Colcord  Quimby  to  erect 
and  maintain  a  fence  between  the  adjoining  lands  possessed  by  them 
respectively, — the  same  being  the  duty  of  both ;  that  the  defendants 
were  bound,  in  the  direction,  management  and  control  of  their  loco- 
motive engine,  by  their  engineer  and  servant,  running  on  their  rail 
road,  to  the  exercise  of  ordinary  prudence  and  care,  such  as  a  man 
of  ordinary  prudence  and  care  would  exercise  in  such  business  and 
service, — such,  for  instance,  as  a  man  of  ordinary  prudence  would 
use,  who  was  the  owner  of  both  the  road  and  the  mare ;  and  that,  if 
the  jury  found,  that  there  was  a  neglect,  by  the  defendants'  engineer, 
of  that  degree  of  care,  in  the  management  and  control  of  the  defend- 
ants' locomotive  engine,  and  thereby  the  plaintiff's  mare  was  killed, 
the  plaintiff  was  entitled  to  recover ;  but  that,  if  they  found  that  or- 
dinary care  was  exercised  by  the  engineer,  their  verdict  should  be 
for  the  defendants. 

Verdict  for  plaintiff    Exceptions  by  defendants. 

Tracy,  Converse  6p  Barrett  for  defendants. 

The  defendants  were  in  no  legal  fault,  in  respect  to  the  fence. 
The  statute  being  silent  on  the  subject,  the  parties  stand  on  common 
law  rights  and  liabilities.  At  common  law  adjoining  owners  are  not 
obliged  to  fence,  but  each  is  bound  to  keep  his  beasts  from  the  oth- 
er's close.  3  Kent  498.  5  Greenl.  356.  4  N.  H.  36.  6  Mass. 
90.    Vin.  Ab.,  Fences  A.    Dyer  372  6. 
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All  legal  and  equitable  doty  was  taken  from  the*  defendants  by  the 
award,  appeal  and  judgment,  made  part  of  the  case.  The  grantee 
of  Baxter  is  in  privity  of  estate  and  interest,  and  bound  by  the  pro* 
ceedings  affecting  the  premises,  the  same  as  Baxter,  had  he  remained 
the  owner.  The  best  that  could  be  said  for  the  plaintiff  is,  that  the 
beasts  were  there  by  the  mutual  fault  of  the  parties ;  the  plaintiff, 
being  implicated  and  chargeable  with  that  fault,  cannot  recover  for 
an  injury,  to  which  that  fault  contributed.  Flower  v.  Adam,  2 
Taunt.  314.  Cogswell  v.  Baldwin,  15  Vt.  404.  Washburn,  v. 
Tracy,  2  D.  Ch.  128.  Noyes  v.  Morristown,  1  Vt  353.  Briggs 
v.  Guilford,  8  Vt.  264.  Even  if  it  were  the  defendants'  duty  to 
build  the  fence,  it  does  not  follow,  that  the  plaintiff  could  put  his 
beasts  in  a  yard  insufficient  to  restrain  them,  regardless  of  the  dan- 
ger of  their  escaping  and  exposing  themselves  to  injury,  and  thus 
cast  the  whole  hazard  of  damage  upon  the  defendants.  Under  the 
evidence  it  should  have  been  submitted  to  the  jury,  whether  the 
plaintiff  was  in  fault  in  putting  the  beasts  into  that  yard,  and  whether 
that  contributed  to  the  happening  of  the  injury. 

The  defendants  were  entitled  to  the  charge  asked  in  the  fourth 
request  The  managing  of  an  engine  and  train  requires  and  com- 
bines scientific  and  practical  skill,  and,  under  the  state  of  circum- 
stances and  incidents  often  occurring  and  likely  to  occur,  becomes 
matter  of  rule  and  usage,  to  be  applied  and  followed  as  the  emer- 
gency may  require.  The  idea  of  exercising  common  and  ordinary 
care  involves  the  necessity  of  doing,  in  the  given  case,  as  is  com- 
monly and  ordinarily  done  in  similar  circumstances.  The  plaintiff, 
alleging  the  want  of  care,  must  show  affirmatively  all  that  is  neces- 
sary to  enable  the  jury  to  determine  the  truth  of  the  allegation.  This 
can  only  be  done,  by  showing  what  facts  constitute  and  indicate 
care,  under  the  circumstances. 

The  illustration,  explaining  and  applying  the  rule,  was  an  extra* 
ordinary  one,  and  tended  to  mislead  the  jury. 

W.  C.  French  for  plaintiff. 

1.  Whatever  may  have  been  the  relation  between  Baxter  and  the 
defendants,  it  does  not  affect  the  plaintiff;  he  can  only  enforce  his 
remedy  against  the  defendants,  and  they  must  seek  their  remedy 
over,  if  they  have  any,  against  Baxter. 


392  WINDSOR  COUNTY, 

Quimby  v.  Vt  Central  Rail  Road  Co. 

2.  In  July,  1849,  at  the  time  of  this  accident,  the  defendants  had 
no  right  to  the  land  appropriated  to  their  use  across  the  premises  of 
the  plaintiff's  father,  and  were  mere  trespassers;  as  such,  they  were 
liable  for  all  the  consequences  of  their  acts.  Bloodgood  v.  Mohawk 
4*  Hudson  R  Road  Co.,  18  Wend.  9.  Presb.  Soc.  v.  Auburn  <$• 
Rochester  R.  R.  Co.,  3  Hill  567.  Dater  v.  Troy  Tump.  o>  R.  R. 
Co.,  2  Hill  629.    Acts  of  1843,  pp.  43-46,  §  7. 

3.  Even  if  the  defendants  had  done  all  that  was  legally  required 
of  them  by  their  charter,  to  become  legally  possessed  of  the  land,  it 
was  their  duty  to  have  fenced  the  road  for  the  protection  of  the  pub- 
lic. We  do  not  claim  this  by  virtue  of  any  statute,  but  under  the 
well  known  principle  of  the  common  law,  that  a  man  must  so  use 
his  own  property  and  rights,  as  not  to  interfere  with  the  rights  of 
others.     1  Sw.  Dig.  552.    2  H.  Bl.  350. 

4.  The  statute  in  relation  to  division  fences  does  not  apply  to  such 
cases.  The  defendants'  charter  differs  from  the  New  York  charters. 
It  is  very  doubtful,  whether  the  legislature  intended  to  convey,  by 
this  charter,  a  fee  in  the  land ;  most  probably  the  intention  was  sim- 
ply to  convey  an  easement.    4  Paige  553. 

5.  The  charge  in  reference  to  the  degree  of  care  required  was  in 
accordance  with  the  defendants'  request,  except  the  illustration, 
which  makes  more  in  favor  of  the  defendants,  than  of  the  plaintiff. 
A  case  might  occur,  where  the  defendants  would  be  liable  under  the 
the  general  principle,  as  stated,  but  not  under  its  illustration. 

6.  The  plaintiff  was  not  bound  to  introduce  evidence  as  to  the 
custom  and  practice  of  rail  road  corporations,  in  the  management  of 
trains.  The  question  of  negligence  is  always  one  of  fact ;  and  it 
was  distinctly  submitted  to  the  jury.  Leicester  v.  Pittsford,  6  Vt 
245. 

7.  The  defendants  were  not  entitled  to  the  charge  asked  in  the 
fifth  request.  There  was  no  evidence  tending  to  prove  any  negli- 
gence on  the  part  of  the  plaintiff's  father.  The  plaintiff  could  only 
be  holden  to  the  exercise  of  ordinary  care.  If  the  plaintiff  were  in 
some  fault,  it  does  not  dispense  with  the  exercise  of  such  care, 
as  the  law  requires,  on  the  part  of  the  defendants.  ButterJUU  v. 
Forrister,  11  East  60.  2  Taunt  314.  1  Sw.  Dig.  550.  4  Paige 
553.    2  D.  Ch.  128. 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  1.  The  court  have  not  deemed  it  necessary  to  go 
into  the  inquiry,  in  this  case,  whether,  upon  the  facts  stated  in  the 
bill  of  exceptions,  the  defendants'  right  to  the  land,  where  the  injury 
occurred,  had  so  vested,  that  they  might  rightfully  occupy  the  same. 
The  very  action  pre-supposes,  that  the  company  were  rightfully 
occupying  the  land ;  else  the  action  must  be  trespass,  and  not  ease. 

2.  In  regard  to  the  obligation  to  fence  the  land,  we  think  the 
rale  adopted  by  the  court  below  was  as  favorable,  as  the  defendants 
could  ask.  That  is  treating  them  as  owners  in  fee  of  adjoining 
lands.  This  is  the  view  taken  of  the  subject  by  the  New  York 
courts.  In  the  rail  road  charters  in  that  state  it  is  provided,  that 
the  company  may  take  the  fee  of  the  land.  The  charter  of  the  de- 
fendants' company,  although  copied,  in  the  main,  from  the  New 
York  charters,  adopts  different  language,  as  to  the  defendants'  title, 
— only  saying,  that  they  shall  be  "  seized  and  possesssed  of  the 
land ;"  that  is,  seized  of  such  an  estate  as  is  necessary  for  their 
uses, — a  right  of  way.  This  form  of  expression  seems  to  have  been 
adopted  by  design,  and  with  a  view  to  limit  the  estate  of  the  com* 
pany  strictly  to  their  necessities.  Indeed,  we  do  not  well  see,  how 
the  legislature  could  assume  to  vest  in  the  company  any  greater 
estate,  than  their  necessities  required. 

This  being  so,  then  the  general  laws  of  the  state,  as  to  adjoining 
land  owners,  would  not  apply,  and  the  defendants1  charter  being 
silent  in  regard  to  the  obligation  to  fence,  it  becomes  a  question  of 
reason  and  justice,  growing  out  of  the  relations  of  the  parties.  And 
in  this  view  it  would  seem,  that  no  two  persons  could  give  different 
answers  to  the  inquiry.  The  company  have  taken  a  strip  through 
the  land.  Shall  the  proprietor  have  only  the  value  of  the  estate 
taken  from  him,  without  regard  to  the  form  in  which  it  is  taken,  the 
form  in  which  it  leaves  the  remainder,  and  the  risks  of  losses  and 
the  necessity  of  fencing?  An  affirmative  answer  to  such  an  inquiry 
would  be  not  a  little  startling  to  the  moral  sense  1  The  truth  is,  the 
expense  of  fencing  rests  primarily  upon  the  company, — whether  as  a 
part  of  the  land  damages,  or  as  a  necessary  precaution  to  running 
their  engines,  with  safety,  as  is  said  by  the  Chancellor  of  New  York 
in  The  matter  of  the  Rensselaer  8f  Saratoga  R.  R.  Co.,  4  Paige 
xxiii.        50 
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553,  is  immaterial.  And  whether  the  whole  expense  of  fencing  is 
to  be  assessed  in  the  land  damages,  as  was  done  in  this  case,  or  half, 
as  was  held  in  the  last  case  cited,  or  none  at  all,  on  the  ground,  that, 
from  the  necessity  of  the  case,  the  obligation  to  fence  must  rest  upon 
the  company,  is  not  necessary  now  to  inquire.  It  is  sufficient  to 
say,  that,  until  the  company  had  either  built  the  fence,  or  paid  the 
land  owner  for  doing  it,  a  sufficient  length  of  time  to  enable  him  to 
do  it,  we  do  not  think,  that  the  mere  fact,  that  cattle  get  upon  the 
road  from  the  lots  adjoining,  is  any  ground  of  imputing  negligence 
to  the  owners  of  the  cattle. 

3.  We  think,  then,  there  being  no  testimony  in  the  case  tending 
to  show  want  of  ordinary  care  on  the  part  of  the  plaintiff,  in  regard 
to  the  horses  injured,  the  court  properly  refused  to  charge  upon  that 
point. 

4.  The  charge  in  other  respects  seems  to  have  been  altogether 
unobjectionable,  and  the  illustration  not  objectionable,  so  far  as  the 
defendants  are  concerned.  If  the  jury  had  given  a  verdict  for  the 
defendants,  it  might  have  been  more  questionable.  That  illustration 
is  one,  which  has  often  occurred  to  me,  as  applicable  to  the  ordinary 
cases  of  injuries  to  property,  through  alleged  want  of  care,  and  in 
most  cases  just.  It  is  but  requiring  one  to  do  by  others,  as  he  would 
in  the  same  circumstances  do  by  himself,  or  wish  others  to  do  by 
him.  It  is  but  a  paraphasis  upon  the  exposition  of  Jones  in  his 
treatise  on  Bailments,  where  he  defines  common  diligence  to  be  that 
degree  of  diligence,  which  common  men  exercise  in  their  own 
affairs.  But  we  do  not  think  the  illustration  entirely  applicable  to 
the  present  subject, — for  the  reason  stated  at  the  bar,  that  the  com* 
pany  might,  as  matter  of  expediency,  choose  to  endanger  the  life  of 
their  own  beast,  rather  than  check  their  train.  But  if  they  did  that 
to  another's  property,  they  should  make  good  all  loss  to  the  owner 
and  to  all  others  injured  by  such  rashness.  But  this  is  matter,  of 
which  the  plaintiff,  only,  has  reason  to  complain. 

5.  We  do  not  think,  it  was  incumbent  upon  the  plaintiff,  in  open- 
ing his  case,  to  show,  that  by  the  laws  of  rail  road  companies,  the 
defendants  were  guilty  of  want  of  ordinary  care.  If  he  saw  fit  to 
trust  that  question  to  the  good  sense  and  judgment  of  the  jury,  he 
might    It  is  not  one  of  those  mere  scientific  subjects,  whose  laws, 
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like  that  of  botany  and  geology,  or  medicine,  or  surgery,  are  matters 
of  settled  principle  and  accurate  knowledge.  If  the  defendants  de- 
sired the  benefit  of  the  rules  of  engineering  for  their  exculpation, 
they  might  show  the  custom;  and  if  not  unreasonable,  of  which  the 
jury  must  judge,  it  would  avail  them. 

There  being  no  error  in  the  case,  the  judgment  is  affirmed. 


Abraham  Adams  and  Others  v.  Joel  Warner  and  Others. 

Grant  of  water  power.  Whether  limitation  of  use  or  quantity. 
Reservation  of  water  power.  Forfeiture  of  grant.  When  extent 
of  grant  defined  by  use.  Exception  repugnant  to  grant.  De- 
clarations of  persons  in  the  chain  of  title. 

A  grant  of  a  water  privilege  will  not  ordinarily  be  restricted  to  the  particular  nee 
named  in  the  grant,  unless  the  termi  of  the  deed  teem  very  clearly  to  indicate 
scuh  an  intention,  and  the  use  has  been  uniformly  consistent  with  such  a  con- 
struction ;  but  the  nee  is  to  be  regarded  as  a  measure  of  the  quantity  to  be  need. 

And  reservations  of  water  for  a  specified  use  are  as  much  to  be  considered  a 
measure  of  quantity,  as  grants. 

In  1824  the  defendants'  grantors,  who  were  the  owners  of  mills  and  water  power, 
conveyed  to  the  plaintihV  grantors  the  privilege  of  erecting  a  suitable  building 
lor  the  use  of  carding  wool  and  dressing  cloth,  to  be  located  below  the  grist 
mill  which  the  grantors  were  about  to  erect  upon  the  stream,  and  the  privilege 
of  connecting  a  flume  with  the  flame  of  the  grist  mill,  and  of  drawing  water  at 
all  times  from  the  flume  of  the  grist  mill, "  excepting  such  quantity  of  water  as 
1  is  neeessary  for  the  use  of  two  runs  of  stones  in  the  grain  or  grist  mill,  and 
'that,  in  case  there  is  not  water  in  the  flume  for  the  use  of  both  carding  ma- 
4  chines  and  clothing  works  and  the  grist  mill,  that  the  grain  or  grist  mill 
4  shall  at  all  times  have  water  sufficient  for  grinding  with  two  runs  of  stones,  in 
*  preference  to  the  carding  machines  and  clothing  works."  In  1825  the  grant- 
ors in  that  deed  erected  their  grist  mill,  with  three  runs  of  stones,  a  corn  cracker 
and  smut  mill,  which  were  propelled  by  four  water  wheels;  and  the  same  sea- 
son the  grantees  in  that  deed  erected  their  clothing  works  below  the  grist  mill, 
and  a  flume,  to  conduct  water  for  the  use  of  the  machinery  therein,  was  con- 
nected with  the  flume  of  the  grist  mill.  In  1830  the  defendants' grantors  placed 
another  ran  of  stones  in  the  grist  mill,  and  erected  a  machine  shop  adjoining 
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the  grist  mill,  and  attached  the  corn  cracker  and  smut  mill  to  the  wheel  of  the 
machine  ihop.  In  1831  the  defendants'  grantors  conveyed  to  the  plaintiffs' 
grantors  an  additional  privilege,  which  was  described  as  follows;—"  the  farther 
1  right  and  privilege  of  drawing  water  from  [the]  grist  mill  flume  and  pond  at 
'  all  times,  for  the  purpose  of  manufacturing  any  and  every  kind  and  descrip- 
tion of  woolen,  or  cotton,  or  linen,  or  hemp,  or  silk  goods,  or  manufactures; 

*  provided,  if  the  said  [grantees]  shall  draw  more  water  from  said  flume  and 
'  pond,  than  they  now  have  a  right  to  draw,  they  shall  not  draw  such  additional 
4  quantity  of  water  from  said  flume  and  pond,  so  as  to  interfere  with  the  privi- 

*  leges  now  belonging  and  reserved  to  the  said  grist  mill,  nor  so  as  to  interfere 
'  with  the  privileges  belonging  to  the  saw  mill  owned  by  David  Stimson."  And 
it  waa  held,  that  the  reservation  for  the  grist  mill,  in  the  first  deed,  defined  the 
use  of  water  for  two  runs  of  stones  as  a  measure  of  the  quantity  of  water  to  be 
used,  and  not  as  a  restriction  to  that  particular  use;  and  that  this  was  the  reser- 
vation of  privileges  for  the  grist  mill  which  waa  referred  to  in  the  second  deed; 
but  that  this  reservation  was  to  be  understood  as  of  the  date  of  the  second  deed, 
and  that  it  reserved  to  the  grantors  the  right  to  use  the  quantity  of  water  named 
a  sufficient  portion  of  the  time  to  do  all  the  business  then  done  in  the  grist  mill, 
or  which  might  reasonably  be  then  expected  to  be  done,  without  essential  ad- 
dition to  the  machinery,— in  no  event  exceeding  an  amount  of  water  power  that 
would  be  given  by  the  constant  use  of  water  sufficient  to  carry  two  runs  of 
atones. 

In  1880  the  defendants'  grantors  had  also  conveyed  to  one  S.  the  saw  mill  upon 
the  tame  dam,  with  the  privileges  belonging  to  it,  but  subject  to  the  right  of  the 
plaintiffs'  grantors,  under  the  deed  executed  in  1824,  to  use  water  for  their 
clothing  works,  and  also  reserving  to  the  grantors  in  that  deed  the  first  privilege 
of  drawing  water  for  the  use  of  the  grist  mill.  In  1833,  subsequent  to  the 
grant  of  the  additional  manufacturing  privilege  above  mentioned,  S.  reconveyed 
to  his  grantors,  by  quitclaim  deed,  the  premises  and  privileges  conveyed  to 
him  in  1830,  and  the  same  grantors,  upon  the  same  day,  executed  to  biro  an- 
other deed,  conveying  the  saw  mill,  with  the  privilege  of  drawing  water  from 
the  pond  for  its  use,  when  there  should  be  more  water  in  the  pond,  than  was 
wanted  for  the  use  of  the  grist  mill  and  to  carry  all  the  machinery  therein,  as 
then  used,  and  also  making  it  subject  to  the  clothing  works  of  the  plaintiffs' 
grantors,  or  any  other  machinery,  that  should  draw  no  more  water  than  had 
been  formerly  used  for  the  clothing  works,  and  also  imposing  certain  other  re- 
strictions upon  its  use,  and  providing,  that  S.  might  draw  "  water  for  the  use  of 

•  the  saw  mill  and  shingle  machinery  in  manner  aforesaid,  and  no  more,  nor  in 

*  any  other  way,  nor  for  any  other  purpose  whatever."  The  title  acquired  by 
S.  under  this  deed  subsequently  became  vested  in  the  plaintiffs'  grantors,  and 
the  saw  mill  was  removed,  and  the  site  remained  vacant.  And  it  was  held, 
that  the  first  and  second  grants  to  S.  were  of  a  quantity  of  water,  sufficient  to 
carry  the  saw  mill,  and  that,  the  title  to  it  having  come  to  the  plaintiffs,  they 
might  use  that  quantity  of  water  to  increase  their  manufacturing  privilege,  pro. 
Tided  they  did  not  encroach  upon  the  rights  reserved  to  the  defendants. 
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And  it  was  also  held,  that  although  the  plaintinV  grantors,  immediately  after  the 
execution  of  the  deed  of  the  additional  manufacturing  privilege  in  1831 ,  en- 
larged the  building  which  they  then  occupied,  and  placed  in  it  one  aet  of  ma- 
chinery for  manufacturing  camimere*,  and  continued  so  to  one  their  privilege 
until  1836,  thii  was  not  any  such  election,  or  acquiesence  in  a  particular  use  of 
the  water,  aa  would  restrict  them,  in  the  exereise  of  their  rights,  below  the  fair 
construction  of  their  deed.  To  have  this  effect,  the  grant  should  have  been  so 
far  genera],  as  to  be  wholly  undefined  on  the  face  of  the  grant,— that  evidently 
looking  to  the  use,  as  the  grantee's  own  construction  of  his  grant. 

An  exception,  in  a  deed,  is  not  held  void,  merely  because,  to  some  extent,  it  is  in- 
consistent with  the  grant  Where  any  such  rule  of  construction  has  been  adop- 
ted, it  baa  been  as  matter  of  strict  necessity,  for  the  reason,  that,  by  giving  effect 
to  the  exception,  the  grant  would  become  wholly  inoperative. 

Where  the  terms  of  a  deed  are  equivocal,  resort  may  be  had  to  evidence  of  the 
declarations  and  claim  of  right  of  the  party,  under  the  deed,  and  those  from 
whom  he  claims  title;  and  where  the  terms  of  the  deed  are  not  equivocal,  and 
the  court  give  to  it  the  proper  construction,  it  is  not  ground  of  error,  that  such 
evidence  was  received,  when  it  appears,  that  no  use  was  made  of  it,  unless 
as  a  guide  to  the  court. 

Trespass  on  the  Case  for  diverting  water  from  the  plaintiffs' 
woolen  factory  on  Black  River,  in  Ludlow,  from  April  14,  1845,  to 
March  6,  1847.  Plea,  the  general  issue,  and  trial  by  jury,  May 
Term,  1849, — Kellogg,  J.,  presiding. 

On  trial  the  plaintiffs  gave  in  evidence  a  lease  from  Ezekiel 
Wright  to  Edmund  Durrin,  dated  October  11, 1806,  by  which  there 
was  conveyed  to  the  lessee  and  his  assigns  forever,  subject  to  a 
rent  reserved,  the  right  to  build  and  occupy  a  fulling  mill  and  other 
necessaries  for  the  use  of  dressing  cloth, — the  mill  to  be  erected  be- 
tween where  the  grantor's  grist  mill  then  stood,  which  was  upon  the 
north  side  of  the  stream,  and  where  the  main  stream  then  run,  and 
water  to  be  taken  from  the  grantor's  pond,  sufficient  to  carry  the 
fulling  mills  and  machines  for  the  use  of  dressing  cloth.  And  the 
grantor  covenanted,  that  he,  or  his  assigns,  would  not  saw,  or  draw 
water  for  the  saw  mill,  when  it  was  required  for  the  use  of  dressing 
cloth ;  and  the  lessee  covenanted,  that  he,  or  his  assigns,  would  not 
draw  water  for  fulling,  when  the  grain  mill  might  require  the  whole, 
that  run  in  the  stream,  and  would  not  put  any  more  machines  to 
take  water  than  three,  to  wit,  fulling  mills,  shearing  machines  and 
napping  machines.    Also  a  deed  from  Edmund  Durrin  to  Joseph 
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Patterson,  dated  May  28,  1807,  conveying  the  privileges  granted  to 
him  by  this  lease.  Also  a  deed  from  Ezekiel  Wright  to  Joseph  Pat- 
terson and  Nathan  P.  Fletcher,  dated  November  23,  1808,  convey- 
ing a  parcel  of  land,  fifty  feet  by  twenty  feet,  adjoining  the  grist 
mill,  and  south  of  it,  being  part  of  an  island  in  the  stream,  with  the 
fulling  mill  building  and  appurtenances  standing  thereon,  with  the 
exclusive  privilege  of  erecting  a  fulling  mill  and  carding  machine 
thereon,  at  the  discretion  of  the  grantees,  "  with  the  privilege  of 
drawing  water,  at  all  times,  from  the  pond,  for  the  only  use  of  such 
machines,  as  aforesaid,  excepting  such  quantity  of  water,  as  may  be 
necessary  for  the  grist  mill  now  erected,  in  case  there  is  not  sufficient 
water  in  said  pond  for  the  use  of  both,"  and  providing,  that,  in  case 
of  failure,  the  grist  mill  should  have  "  such  a  quantity  of  water,  as  is 
necessary  for  use  thereof,  in  preference  to  the  machines  aforesaid  ;" 
and  conveying  "  the  exclusive  right  of  manufacturing  rolls,  wool, 
carding  rolls,  picking,  fulling,  pressing,  shearing,  dressing  cloth,  usu- 
al or  customary  in  machines  of  the  kind,  or  [that]  may  by  experi- 
ence be  found  necessary  for  their  use/'  By  this  deed  an  additional 
yearly  rent  was  reserved  to  the  grantor.  Also,  a  deed,  from  Nathan 
P.  Fletcher  to  Joseph  Patterson,  dated  April  25,  1809,  conveying  all 
the  interest  conveyed  to  Fletcher  by  the  last  mentioned  deed.  Also, 
several  deeds,  the  last  of  which  was  dated  August  26, 1822,  convey- 
ing to  Joseph  Patterson  a  parcel  of  land,  lying  upon  the  south  side 
of  the  river,  and  extending  to  the  centre  of  the  river,  and  six  rods 
southerly  from  the  south  bank  of  the  river,  and  twelve  rods  upon  the 
stream.  Also,  a  deed  from  Ezekiel  Wright  to  W.  &,  D.  W.  Hall, 
dated  July  27,  181 1,  conveying  all  the  land  owned  by  Wright,  situ- 
ated upon  the  north  side  of  the  stream,  and  extending  to  the  south 
bank  thereof,  with  all  the  mills,  &c,  thereon  standing,  and  the  wa- 
ter power,  subject  to  the  right  of  Joseph  Patterson,  together  with  the 
right  to  receive  the  rents  above  mentioned.  Also,  deeds  showing, 
that,  May  27,  1824,  Stephen  Cummings  and  Lyman  Burnham  were 
tenants  in  common  of  all  the  land  and  privileges  conveyed  by  Wright 
to  W.  &,  D.  W.  Hall,  as  above  mentioned,— -except  the  rent,  which 
was  subsequently  extinguished, — and  also  of  the  land  upon  the  south 
side  of  the  stream,  of  which  Patterson  had  become  the  owner,  August 
26, 1822,  as  above  stated.  Also,  a  deed  from  Patterson  to  Pliny  Par- 
ker and  Benjamin  Billings,  dated  October  30, 1824,  conveying  the 
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premises,  and  privileges  for  clothing  works  and  carding  machines, 
conveyed  to  Patterson  and  Fletcher  by  Wright,  as  above  stated.  Also 
a  deed  from  Cummings  and  Burnham  to  Parker  &  Billings,  dated 
October  30, 1824,  conveying  to  the  grantees,  by  metes  and  bounds,  the 
parcel  of  land  south  of  the  centre  of  the  river,  of  which  Patterson  be- 
came the  owner  August  26,  1822,  as  above  stated ;  and  this  deed 
then  proceeded  as  follows ; — "  Meaning  to  convey  to  the  said  Pliny 
'  and  Benjamin  the  privilege  of  erecting  a  suitable  building  for  the 
'  use  of  carding  wool  and  dressing  cloth,  which  building  shall  be 
'  placed  so  far  east  of  the  dam,  as  to  leave  sufficient  room  for  a  grist 
'  mill  to  be  placed  between  it  and  the  dam ;  also  the  privilege  of 

*  connecting  a  flume  with  the  flume  of  a  grist  mill,  which  the  said 
'  Cummings  and  Burnham  are  about  to  erect,  and  of  drawing  water 
'  at  all  times  from  the  flume  of  said  grist  mill,  which  shall  hereafter 

*  be  erected,  excepting  such  quantity  of  water  as  is  necessary  for  the 
'  use  of  two  runs  of  stones  in  the  grain  or  grist  mill ;  and  that,  in 
'  case  there  is  not  water  in  the  flume  for  the  use  of  both  carding 

*  machines  and  clothing  works  and  the  grist  mill,  that  the  grain 

*  or  grist  mill  shall,  at  all  times,  have  water  sufficient  for  grinding 

*  with  two  runs  of  stones,  in  preference  to  the  carding  machines 
4  and  clothing  works ;  also  the  said  Pliny  and  Benjamin  shall  have 

*  privilege  of  egress  and  regress  to  and  from  the  above  described 

*  land,  with  the  privilege  of  erecting  a  wood  shed  thirty  feet  in  length 
4  and  fourteen  feet  in  width,  on  the  south  line  of  the  above  described 
'  premises,  which  shed  shall  stand  sixty  feet  west  of  the  east  line  of 
'  said  land ; — the  said  Stephen  Cummings  and  Lyman  Burnham  re- 

*  serving  to  themselves,  their  heirs  and  assigns  forever,  all  the  re- 

*  maining  right,  title,  interest,  privileges  and  appurtenances  of  the 
'  above  described  premises, — not  meaning  to  debar  said  Cummings 

*  and  Burnham  from  the  privilege  of  conveying  the  water,  from  the 

*  flume  of  said  machines  and  clothiers'  works,  east  of  said  works,  for 
'  the  use  of  any  other  machinery  or  water  works,  which  the  said 
'  Cummings  and  Burnham  may  choose  to  erect ; — meaning  to  grant 
'  the  said  Parker  &  Billings  the  exclusive  right  of  carding  wool  and 
'  dressing  cloth  on  the  south  side  of  Black  River."  Habendum  in 
usual  form. 

The  plaintiffs  also  gave  in  evidence  several  deeds,  the  last  of 
which  was  dated  May  19,  1830,  by  which  Lyman  Burnham  became 
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the  sole  owner  of  the  premises  and  privileges  before  owned  by  Cum* 
mings  and  Burnham ; — and  also  a  deed  from  Parker  &  Billings  to 
Streeter  &  Fuller,  dated  January  15,  1831,  conveying  ail  the  prem- 
ises and  privileges  for  clothing  works,  &c,  then  owned  by  the 
grantors,  and  above  mentioned. 

The  plaintiffs  proved,  that  a  saw  mill  and  a  grist  mill  with  two 
runs  of  stones  were  erected  on  the  north  side  of  Black  River  as 
early  as  1808,  and  were  both  under  the  same  roof.  This  mill  never 
had  but  two  runs  of  stones.  A  carding  and  clothiers'  shop  were 
soon  after  erected  south  of  and  near  said  mill,  on  a  small  island, 
(described  in  the  deed  from  Wright  to  Patterson  and  Fletcher,  above 
mentioned,)  and  were  used  by  Patterson  and  others  for  carding  wool 
and  dressing  cloth  until  the  autumn  of  1825,  when  Parker  &  Bil- 
lings erected  a  building,  (called  the  "  small  factory  "  )  on  the  south 
side  of  the  river,  under  their  deed  from  Cummings  &  Burnham, 
above  mentioned,  and  removed  their  machinery  from  the  building 
upon  the  island  to  their  building  on  the  south  side  of  the  river.  In 
1826  the  island  and  the  building  upon  it  were  washed  away  by  the 
water,  and  the  site  has  ever  since  remained  vacant.  Parker  &  Bil- 
lings used  the  "  small  factory,1'  on  the  south  side  of  the  river,  as  a 
custom  shop  for  wool  carding  and  cloth  dressing,  until  January  15, 
1831,  when  they  sold  to  Streeter  &  Fuller,  as  above  mentioned. 

Burnham  and  Emery  Burpee,  who  had  then  purchased  the  inter- 
est of  Cummings  in  the  premises,  erected  the  grist  mill  upon  the 
south  side  of  the  river  in  1825,  and  placed  in  it  three  runs  of  stones, 
a  corn  cracker  and  smut  mill,  which  were  propelled  by  four  water 
wheels.  The  "  small  factory,"  erected  by  Parker  &  Billings,  ad- 
joined this  grist  mill  upon  the  east,  and  a  flume  was  connected  with 
the  flume  of  the  grist  mill,  from  which  water  was  taken  for  the  use 
of  the  machinery  in  the  "  small  factory/'  as  long  as  any  machinery 
was  used  therein.  In  1830  Burnham  put  another  run  of  stones  into 
the  grist  mill,  and  built  a  machine  shop  west  of  and  adjoining  it,  and 
attached  the  corn  cracker  and  smut  mill  to  the  wheel  of  the  machine 
shop. 

The  plaintiffs  also  gave  in  evidence  a  warrantee  deed  from  Lyman 
Burnham  to  Streeter  &  Fuller,  dated  March  23,  1831,  which  con- 
veyed to  the  grantees,  as  follows, — "  In  addition  to  the  rights  and 
'  privileges  which  they  now  own,  the  farther  right  and  privilege  of 
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'  drawing  water  from  my  grist  mill  flume  and  pond,  in  said  Ludlow, 
*  at  all  times,  for  the  purpose  of  manufacturing  any  and  every  kind 
'  and  description  of  woolen,  or  cotton,  or  linen,  or  hemp,  or  silk 
'  goods,  or  manufactures ;  provided,  if  the  said  Streeter  &  Fuller 
'  shall  draw  more  water  from  said  flume  and  pond,  than  they  now 
'  have  a  right  to  draw,  they  shall  not  draw  such  additional  quantity 
4  of  water  from  said  flume  and  pond,  so  as  to  interfere  with  the  priv- 
'  iieges  now  belonging  and  reserved  to  the  said  grist  mill,  nor  so  as 
'  to  interfere  with  the  privileges  belonging  to  the  saw  mill  owned  by 
'  David  Stimson."  Also,  a  deed  from  Streeter  &  Fuller  to  John  B. 
Bigelow,  dated  March  24, 1831,  conveying  one  undivided  third  part 
of  the  premises  and  privileges  then  owned  by  Streeter  &  Fuller. 
Also,  a  deed  from  Lyman  Burnham  to  Streeter,  Fuller  &  Bigelow, 
dated  July  19,  1833,  conveying,  in  fee,  a  parcel  of  land,  situate  east 
of  and  adjoining  the  grist  mill,  extending  easterly  to  the  south  line 
of  the  parcel  of  land  of  which  Joseph  Patterson  became  the  owner, 
August  26,  1822,  as  above  stated,  and  extending  northerly  to  the 
centre  of  the  river,  and  southerly  to  a  line  fifteen  feet  south  of  the 
front  of  the  "  small  factory,"  then  owned  by  the  grantees ;  and  also 
conveying,  for  the  purpose  of  being  used  in  repairing  or  rebuilding 
the  factory,  or  to  be  inclosed  for  a  yard,  another  parcel  of  land,  ten 
feet  wide,  and  south  of  and  adjoining  the  first  described  piece ;  and 
reserving  to  the  grantor  and  his  heirs  the  right  of  passing  and  re- 
passing over  said  premises,  for  the  purpose  of  repairing  or  rebuild- 
ing his  mill  dam,  or  grist  mill.  Also,  several  deeds,  the  last  of 
which  was  dated  May  23,  1838,  by  which  the  title  to  the  premises 
and  privileges  owned  by  Streeter,  Fuller  &  Bigelow,  as  above  de- 
scribed, passed,  through  Streeter  &  Fuller,  Streeter  &  Stowell, 
Stephen  Cummings,  The  Green  Mountain  Woolen  Manufacturing 
Company,  Henry  Hodges,  Whit  well,  Bond  &  Co.,  and  William 
Warner  to  William  Sturgis. 

The  plaintiffs  also  gave  in  evidence  a  deed  from  Lyman  Burnham 
to  David  Stimson,  Jr.,  dated  December  3,  1830,  conveying  a  parcel 
of  land,  described  by  metes  and  bounds,  which  lay  north  of  the  cen- 
tre of  the  river,  described  as  "  meaning  to  convey  the  saw  mill  and 
all  the  privileges  belonging  to  the  same  included  within  the  above 
bounds,  except  a  claim  of  Parker  &  Billings  near  the  centre  of  the 
dam ;" — and  to  this  deed  there  was  this  clause,—"  It  being  expressly 
xxiii.        51 
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'  understood,  that  Parker  &  Billings,  their  heirs  and  assigns,  shall 

*  have  the  privilege  of  drawing  water  for  the  carding  machine,  cloth* 
'  ing  works,  and  any  other  machinery  not  requiring  or  taking  more 
4  water  than  they  now  draw,  and  that  the  said  Burnham,  bis  heirs 
'  and  assigns,  shall  at  all  times  have  the  first  privilege  of  drawing 
'  water  for  the  use  of  the  grist  mill."  Also,  a  deed  from  Stimson  to 
Burnham,  dated  January  8,  1833,  reconveying  the  same  premises, 
except  a  small  part  of  the  northerly  portion  of  the  land,  which  had 
been  previously  sold  by  Stimson.  Also,  a  deed  from  Burnham  to 
Stimson,  of  the  same  date,  reconveying  the  same  premises  described 
in  the  last  named  deed,  with  this  additional  description: — "To- 
'  gether  with  the  saw  mill  on  said  premises,  and  the  privilege  at  all 
'  times  forever  of  drawing  water  for  the  use  of  or  to  carry  said  saw 

*  mill,  when  there  shall  be  more  water  in  the  said  mill  pond,  than 

*  shall  be  wanted  for  the  use  of  the  grist  mill,  and  to  carry  all  the 
'  machinery  therein  in  the  same  manner  that  is  now  used  for  the  use 
'  of  said  grist  mill,  and  also  more  than  sufficient  to  carry  the  cloth- 

*  ing  machinery  and  carding  machinery  of  Streeter,  Fuller  &  Bige* 
'  low,  or  any  other  rhachinery,  that  shall  not  draw  more  water  than 

*  Parker  &  Billings  formerly  used  for  the  use  of  carding  wool  and 

*  dressing  cloth  at  the  shop  now  occupied  by  said  Streeter,  Puller 

*  &  Bigelow ;  and  also  the  privilege  of  drawing  water  sufficient  to 
1  carry  two  shingle  machines,  alter  all  the  aforesaid  machinery  and 
'  saw  mill  are  supplied ; — the  said  Burnham  always  reserving  and 
'  excepting,  in  the  aforesaid  grant,  to  himself,  the  equal  privilege 
'  with  said  Stimson's  privilege  of  drawing  water  for  the  use  of  said 

*  shingle  machines,  the  right  of  drawing  water  for  his  new  shop, 
'  now  standing  between  the  aforesaid  bridge  and  grist  mill/'  (which 
'  was  the  machine  shop,  above  mentioned,)  "  and  the  privilege  of 

*  passing  and  repassing  through  the  saw  mill  yard,  to  a  piece  of  land 
'  east  of  said  saw  mill,  which  is  now  owned  by  said  Burnham,  and 
4  the  privilege  of  taking  water  from  the  flume,  or  dam,  near  said  saw 
'  mill,  and  carrying  it  through  or  by  the  side  of  said  saw  mill  to  said 
'  piece  of  land  east  of  said  saw  mill,  in  such  manner  as  not  to  injure 
'  the  machinery  of  the  said  saw  mill,  or  shingle  mills,  which  the  said 
'  Stimson  may  hereafter  put  into  said  saw  mill ; — and  also  excepting 
'  a  claim  of  Streeter,  Fuller  &  Bigelow  near  the  centre  of  the*  river 

*  aforesaid.    The  said  Stimson,  his  heirs  and  assigns,  forever  to 
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*  build  and  keep  in  repair  one  half  of  the  dam  for  the  use  of  said 
4  mill,  wanting  five  feet  It  is  expressly  understood,  that  the  said 
'  Stimson  may  draw  water  for  the  use  of  the  saw  mill  and  shingle 

*  machinery  in  manner  aforesaid,  and  no  more,  nor  in  any  other 
'  way,  nor  for  any  other  purpose  whatever." 

The  plaintiffs  also  gave  in  evidence  several  deeds,  the  last  of 
which  was  dated  September  3, 1838,  by  which  the  title  to  the  prem- 
ises and  privileges  conveyed  to  Stimson  by  the  deed  of  January  8, 
1833,  passed  to  William  Sturgis,  above  named.  Also  several  deeds, 
the  last  of  which  was  dated  April  12,  1845,  by  which  all  of  the  title 
of  William  Sturgis  to  the  premises  and  privileges  belonging  to  him 
by  both  series  of  conveyances,  as  above  described,  passed  to  and 
vested  in  the  plaintiffs.  Also  several  deeds,  the  last  of  which  was 
dated  January  4,  1841,  by  which  the  title  of  Lyman  Burnham,  as 
above  described,  vested  in  the  defendants. 

In  the  spring  after  Streeter  &  Fuller  purchased  the  "  small  fac- 
tory," and  after  the  deeds  of  March  23,  and  March  24,  1831,  were 
executed,  Streeter,  Fuller  &  Bigelow  put  an  additional  story  thereon, 
and  put  in  one  set  of  machinery  for  manufacturing  cassimeres,  which 
was  used  for  manufacturing  until  the  early  part  of  the  year  1836, 
when  the  machinery  was  taken  therefrom  and  put  into  a  new  build- 
ing, called  the  Brick  Factory,  then  recently  erected.  The  "  small 
factory  "  was  not  used  after  that,  and  was  subsequently  taken  down, 
and  the  site  is  vacant.  In  1835  the  Brick  Factory  was  erected  by 
the  Green  Mountain  Woolen  Manufacturing  Company,  and  was  sit- 
uate next  east  of  the  "  small  factory,"  and  three  sets  of  machinery 
for  manufacturing  cassimeres  were  put  into  it ;  and  it  was  used  from 
the  fore  part  of  the  year  1836  until  sometime  in  1838,  as  a  factory, 
when  the  owners  failed  and  it  was  not  again  used  until  the  spring  of 
1844,  since  which  time  it  has  been  used  by  the  plaintiffs  and  their 
grantors.  When  the  Brick  Factory  was  erected,  water  was  conveyed 
to  it  from  the  pond  by  a  penstock,  and  another  penstock  was  put  into 
the  grist  mill  flume  in  1845,  through  both  of  which  the  water  is  con- 
veyed to  the  factory  building.  The  plaintiffs  gave  evidence  tending 
to  prove,  that  the  water  used  in  the  carding  machine  and  clothing 
works  was  sufficient  to  carry  one  set  of  machinery  in  the  Brick 
Factory. 

In  1845  the  machine  shop  was  rebuilt  and  enlarged,  and  the  corn 
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cracker  and  smut  mil)  were  attached  to  one  of  the  grist  mill  water 
wheels,  and  a  new  wheel  was  put  in  for  the  machine  shop.  After 
the  sale  of  the  saw  mill  to  Sturgis,  it  was  torn  down,  which  was  pre- 
t  vious  to  April,  1845,  and  the  site  remains  vacant.  The  plaintiffs 
also  gave  evidence  tending  to  prove,  that  the  defendants,  during  the 
time  mentioned  in  the  plaintiffs'  declaration,  kept  their  gates  and 
flumes  in  a  leaky  condition,  and  at  divers  times,  during  that  time, 
when  there  was  a  scarcity  of  water,  drew  water  for  more  than  two 
runs  of  stones  for  the  grist  mill,  and  for  the  machine  shop,  and 
thereby  diverted  the  water  from  the  plaintiffs'  factory,  and  hindered 
and  prevented  their  running  the  machinery  of  said  factory,  to  the 
prejudice  and  injury  of  the  plaintiffs. 

The  plaintiffs  offered  to  prove,  that  Burnham,  after  his  deed  to 
Streeter  &  Fuller  of  March  23,  1831,  and  after  Streeter,  Fuller  & 
Bigelow  commenced  manufacturing,  claimed  and  exercised,  during 
the  time  he  continued  to  own  the  grist  mill,  a  privilege  of  water  for 
only  two  runs  of  stones  for  his  grist  mill  paramount  to  Streeter,  Ful- 
ler &  Bigelow's  privilege  of  water  for  manufacturing, — and  also 
offered  evidence  tending  to  prove,  that  the  defendants,  during  the 
time  mentioned  in  the  plaintiffs'  declaration,  said  that  they  had  no 
privilege  of  water  for  the  machine  shop,  except  when  the  water  run 
over  the  dam,  and  behind  all  the  other  privileges;  which  evidence 
was  objected  to  by  the  defendants,  but  was  admitted  by  the  court. 
The  plaintiffs  also  offered  to  prove  what  the  defendants  and  their 
grantors,  while  in  possession  and  owners,  had  said  about  their  right 
of  drawing  water  for  the  use  of  the  grist  mill  and  machine  shop,  re- 
served in  their  deed ;  to  which  the  defendants  objected,  but  it  was 
admitted  by  the  court. 

The  defendants  gave  in  evidence  a  deed  from  the  defendants  to 
Emory  Burpee,  dated  January  3, 1842,  conveying  the  land  next  east 
of  the  saw  mill  premises,  and  the  right  of  conveying  water  thereto, 
reserved  in  the  deed  from  Burnham  to  Stimson,  dated  July  8, 1833, 
above  mentioned,  but  reserving  the  right  to  draw  water  for  the  ma- 
chine shop  paramount  to  the  right  conveyed  to  Burpee.  The  de- 
fendants also  gave  evidence  tending  to  prove,  that  during  the  year 
1845,  and  ever  since,  the  saw  mill  deeded  to  Stimson  had  been  down 
and  disused,  and  that,  when  there  was  not  sufficient  water  for  both 
the  plaintiffs'  and  the  defendants'  use,  they  had  not  drawn  more 
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water,  than  was  sufficient  to  carry  three  runs  of  stones  in  the  grist 
mill,  nor  more  than  was  sufficient  to  carry  two  runs  of  stones  in  the 
grist  mill  and  Stimson's  saw  mill. 

The  defendants  requested  the  court  to  charge  the  jury, — 1.  That 
if  the  plaintiffs  drew  water  for  the  brick  factory  in  a  different  man- 
ner and  at  a  different  place  from  that  which  Streeter  &  Fuller  drew 
it  for  manufacturing  in  the  small  factory,  they  could  not  recover. 
2.  That  if  the  jury  found,  that  the  defendants  had  not,  during  the 
time  complained  of,  drawn  more  water  than  was  sufficient  to  carry 
three  runs  of  stones  in  the  grist  mill,  or  more  than  sufficient  to  carry 
two  runs  of  stones  in  the  grist  mill  and  Stimson's  saw  mill,  the 
plaintiffs  could  not  recover. 

But  the  court  charged  the  jury,  that  the  plaintiffs  had  a  right  to 
draw  water  in  a  different  place,  and  in  a  different  manner,  from 
that  selected  by  Streeter  &  Fuller ;  and  if  the  defendants  had  drawn 
more  water,  than  was  sufficient  to  carry  two  runs  of  stones  in  the 
grist  mill,  and  the  plaintiffs  were  injured  thereby,  they  were  entitled 
to  recover  the  damages  thus  sustained. 

The  plaintiffs  requested  the  court  to  charge  the  jury,  that  the  de- 
fendants had  no  right  to  appropriate  the  water,  reserved  for  the  use 
of  two  runs  of  stones  for  their  grist  mill,  to  any  other  purpose,  than 
for  the  use  of  s'aid  grist  mill.  But  the  court  instructed  the  jury,  that 
the  water  reserved  for  two  runs  of  stones  for  the  grist  mill  defined 
and  limited  the  quantity  of  water,  that  was  reserved,  and  not  the 
use,  and  that  the  defendants  had  a  right  to  use  it  for  any  purpose 
they  chose,  provided  they  did  not  use  any  more  water,  than  was 
sufficient  for  the  use  of  two  runs  of  stones  for  the  grist  mill. 

Verdict  for  plaintiffs.     Exceptions  by  both  parties. 

8.  Fuliam  for  defendants. 

The  defendants  insist,  that  the  court  erred  in  refusing  to  charge 
as  requested  in  the  first  request.  The  plaintiffs1  only  right  of  draw- 
ing water  is  derived  from  two  deeds,  Cummings  &  Burnham  to  Par- 
ker &  Billings,  and  Lyman  Burnham  to  Streeter  &  Fuller.  By  the 
latter  deed,  the  privilege  of  drawing  water  was  enlarged ;  the  deeds 
conveyed  but  a  limited  privilege ;  and  when  an  election  of  the  man- 
ner of  using  the  water  was  once  made,  they  were  bound  by  that 
election.    So  in  relation  to  the  amount;  when  the  plaintiftV  grantors 


406  WINDSOR  COUNTY. 

Adams  et  al.  «.  Werner  et  al. 

had  elected  a  certain  amount,  and  for  several  years  had  drawn  that 
amount,  they  were  not  at  liberty  to  increase  it  We  place  this  ques- 
tion upon  the  same  ground,  that  we  should  an  undefined  right  of 
way,  and  insist,  that  when  an  election  and  appropriation  is  made,  the 
rights  of  all  parties  are  fixed,  especially  after  a  uniform  use  for  a 
number  of  years. 

The  defendants  also  insist,  that  the  court  erred  in  refusing  to 
charge  as  requested  in  the  second  request.  If  the  plaintiffs  were 
not  bound  by  their  election,  then  the  rights  of  the  several  parties  to 
draw  water  were  as  follows; — 1.  The  defendants  had  a  right  of  draw- 
ing water  sufficient  to  carry  two  runs  of  stones.  See  deed,  Cummings 
&  Burnham  to  Parker  &  Billings.  2.  The  plaintiffs  had  a  right  to 
draw  water  to  the  extent  Parker  &  Billings  drew  it  for  carding  wool 
and  dressing  cloth.  See  same  deed.  3.  The  defendants  had  the 
right  to  draw  water  for  the  residue  of  the  grist  mill.  See  the  two 
deeds,  L.  Burnham  to  D.  Stimson,  Jr.,  and  the  deed,  D.  Stimson,  Jr.,  ' 
to  L.  Burnham.  4.  The  right  of  drawing  water  for  the  use  of  the 
saw  mill,  which,  after  the  non  user,  vested  in  the  defendants.  See 
Burnham's  two  deeds  to  Stimson,  Stimson's  deed  to  Burnham,  and 
the  defendants'  deeds.  5.  The  additional  water  for  the  use  of  the 
factory.  See  Burnham's  deed  to  Streeter  &  Fuller.  6.  The  ma- 
chine shop  and  two  shingle  mills.  See  Burnham's  deed  to  Stim- 
son, of  January  8, 1833.  7.  Emory  Burpee's  right  to  draw  for  the 
use  of  carrying  a  single  wheel.  See  deed  to  Burpee,  above  cited. 
8.     The  defendants  owned  the  residue. 

The  exceptions  find,  that  three  runs  of  stones  were  put  in  the 
grist  mill  in  1825,  and  an  additional  one  in  1830,  all  of  which  was 
before  the  deed  of  the  "  additional  privilege,"  (May  23, 1831.)  See 
deed,  Burnham  to  Streeter  &  Fuller.  And  by  Burnham's  deed  to 
Stimson,  (Dec.  3,  1830,)  he  reserved  the  right  deeded  to  Parker  & 
Billings,  (for  wool  carding  and  cloth  dressing,)  and  "  the  first  privi- 
lege of  drawing  water  for  the  use  of  the  grist  mill."  The  plaintiffs' 
privilege  of  drawing  the  "  additional  water  "  was  postponed  to  the 
saw  mill  and  grist  mill.  By  Burnham's  second  deed  to  Stimson 
the  manner  and  purpose  of  drawing  water  were  defined  and  restric- 
ted. Burnham  having  succeeded  to  Stimson's  original  right  under 
his  first  deed,  when  the  right  of  drawing  under  Stimson's  last  deed 
was  vacated  by  non  user,  the  whole  original  saw  mill  right  vested  in 
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Burnham  and  his  agents.  If  it  did  not,  yet  the  plaintiffe  could  not 
use  the  water  for  carrying  the  factory, — its  use  being  restricted  to 
the  saw  mill. 

The  defendants  farther  insist,  that  the  court  erred  in  admitting 
testimony  proving  Burnham's  admissions.  The  rights  of  all  the 
parties  then  and  now  are  clearly  denned  by  recorded  deeds,  and  by 
them  alone  can  the  parties  have  their  rights  tried. 

The  court  were  manifestly  right  in  their  instructions  to  the  jury, 
set  forth  in  the  plaintiffs'  exceptions.  1.  Because  at  the  time  of 
the  execution  of  the  deed  from  Cummings  &  Burnham  to  Parker 
&  Billings,  Oct.  30, 1824,  Cummings  &  Burnham  were  the  sole 
owners  of  the  entire  water  privilege  in  fee,  and  had  a  right  of  using 
the  water  in  any  lawful  manner  which  they  might  choose.  When, 
therefore,  they  reserved  water  sufficient  to  carry  two  runs  of  stones 
in  the  grist  mill,  before  Parker  &  Billings'  right  of  drawing  water 
could  be  exercised,  they  reserved  that  quantity,  but  did  not  deprive 
themselves  of  the  right  of  using  it  as  they  pleased.  2.  This  con- 
struction is  more  beneficial  to  the  defendants,  without  being  more 
injurious  to  the  plaintiffs.  3.  Public  policy  demands  an  unrestrained 
application  of  the  power  in  a  manner  most  profitable  to  the  owner, 
and  consequently  most  beneficial  to  community.  CroweU  v.  Seldon, 
3  Corost.  253.  Ashley  v.  Pease,  18  Pick.  268.  Bigelow  v.  Battel, 
15  Mass.  313.  Johnson  v.  Rand,  2  N.  H.  22.  Bullen  v.  Runnels, 
2  N.  H.  255.     Luttrtlfs  Case,  4  Coke  86. 

Washburn  4*  Marsh,  R.  Washburn  and  E.  Hutchinson  for 
plaintiffs. 

The  plaintifis  claim,  that  they  are  entitled  to  use  all  the  water, 
except  sufficient  for  the  use  of  two  runs  of  stones  in  the  grist  mill ; 
and  this  title  is  derived  from  two  sources, — 1.  The  clothing  privi- 
lege, derived  from  Ezekiel  Wright, — 2.  The  additional  manufac- 
turing privilege,  derived  from  Lyman  Burnham.  The  clothing 
privilege  is  defined  by  the  lease  from  Wright  to  Durrin,  in  1806, 
the  deed  from  Wright  to  Patterson  and  Fletcher,  in  1808,  the  deed 
from  Cummings  &  Burnham  to  Parker  &  Billings,  in  1824,  and  the 
deed  from  Burnham  to  Stimson,  in  1830.  The  manufacturing  priv- 
ilege is  defined  in  the  deed  from  Burnham  to  Streeter  &  Fuller,  in 
1831.    It  was  provided  in  this  deed,  that  the  grantees  should  not 
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draw  water,  so  as  to  interfere  with  the  privileges  then  belonging  and 
reserved  to  the  grist  mill.  This  being  an  addition  to  the  clothing 
privilege,  without  defining  it,  reference  must  be  had  to  the  previous 
deeds  for  the  purpose  of  defining  it ;  and  the  grist  mill  privilege  is 
left  to  be  defined  in  the  same  manner.  This  must  be  by  deeds  in 
the  chain  of  title  of  the  grantor  and  grantee,  and  can  have  no  refer- 
ence to  collateral  conveyances.  By  the  lease  from  Wright  to  Dur- 
rin  and  the  deed  from  Wright  to  Patterson  &  Fletcher,  water  was 
reserved  for  the  entire  grist  mill.  But  in  construing  deeds  we  may 
have  reference  to  the  circumstances  existing  at  the  time ;  Strang  v. 
Benedict,  5  Conn.  220 ;  and  it  being  proved,  that  two  runs  of  stones 
then  constituted  the  entire  grist  mill,  that  must  be  taken  to  be  the 
extent  of  the  grist  mill  privilege ;  and  in  the  deed  from  Cummings 
&  Burnham  to  Parker  &  Billings  it  is  expressly  so  defined.  It  was 
also  provided,  that  the  grantees  should  not  interfere  with  the  privi- 
leges belonging  to  the  saw  mill.  The  plaintiffs  are  owners  of  the 
saw  mill,  and  having  permanently  suspended  its  use,  they  have 
.removed  all  liability  to  interference,  and  hence  have  the  permanent 
right  to  use  the  water,  as  they  would  have  done  during  the  intervals 
of  using  the  saw  mill,  if  it  were  standing. 

But  the  privilege  granted  by  the  deed  of  1831,  being  an  addition 
to  the  privilege  before  enjoyed,  and  changing  the  use,  created  an 
indivisible  privilege  to  use  water  for  all  purposes  of  manufacturing, 
subject  only  to  the  paramount  right  for  two  runs  of  stones  in  the 
grist  mill.  This  privilege  could  only  be  postponed  to  the  saw  mill 
privilege  by  entirely  surrendering  the  priority  always  enjoyed  by  the 
clothing  privilege ;  and  it  will  not  be  presumed,  that  the  owners  of 
the  clothing  privilege,  by  purchasing  an  addition  to  that  privilege, 
intended  thereby  to  destroy  or  diminish  it.  Winter  v.  Loveden,  Ld. 
Raym.  267.     Cardigan  v.  Armitage,  9  E.  C.  L.  64. 

The  defendants  have  no  rights  upon  either  side  of  the  stream,  un- 
less, possibly,  for  water  sufficient  to  carry  two  runs  of  stones.  By 
the  deed  from  Cummings  &  Burnham  to  Parker  &  Billings,  the 
grantors  conveyed,  by  the  former  part  of  the  premises  of  the  deed, 
the  entire  land,  in  fee,  which  they  then  owned  upon  the  south  side 
of  the  stream,  describing  it  by  metes  and  bounds,  and  then  attempted 
to  limit  the  grant,  by  defining  the  use  to  which  it  might  be  put  by 
the  grantees,  and  reserved  all  the  remaining  title  and  interest  in  the 
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premises.  This  was  an  exception  of  a  part  of  the  same  premises  be- 
fore specifically  granted,  and  was  therefore  void  for  repugnancy. 
Douglass  v.  Lock,  4  Nev.  &  M.  807,  [30  E.  C,  L.  416.]  Shirley 
v.  Wood,  Hob.  72.  Stuktley  v.  Butler,  Hob.  170.  Com.  Dig., 
Fait  E,  7.  Vin.,  Grants  H,  13,  pi  25,  53,  n. ;  H,  a,  10,  pi  1,  4. 
Cardigan  v.  Armitage,  2  B.  &  C.  197,  [9  E.  C.  L.  60.]  Worth- 
ington  v.  Hyhr,  4  Mass.  205.  Cutler  v.  Tufts,  3  Pick.  277.  4 
Kent  468.  Isham  v.  Morgan,  9  Conn.  374.  Beach  v.  Haynes, 
12  Vt.  15. 

The  doctrine  claimed  by  the  defendants,  that  Parker  &  Billings 
baring  heated  their  building  at  a  particular  point  upon  the  south 
side  of  the  stream,  the  water  can  be  used  at  no  other  point,  could 
only  apply,  in  case  the  water  had  been  used  at  that  point  for  fifteen 
years.  But  if  the  deed  of  1824  would  have  the  effect  to  locate  the 
right,  the  subsequent  deed  of  1832,  from  Burnham  to  Streeter,  Ful- 
ler &  Bigelow,  conveying  the  fee  in  all  the  land  covered  by  that 
building  and  by  the  present  factory,  would  enlarge  that  right. 

The  evidence  of  the  declarations  of  Burnham,  after  he  had  con- 
veyed the  additional  manufacturing  privilege  to  Streeter  &  Fuller, 
as  to  the  extent  of  the  right  he  had  reserved  and  was  then  exer- 
cising, was  properly  admitted.  1  Greenl.  Ev.  134,  §  109.  Jackson 
v.  Bard,  4  Johns.  230.  Beecher  v.  Parmelee,  9  Vt.  352.  Woohoay 
v.  Rowe,  1  Ad.  &  E.  114,  [28  E.  C.  L.  52.]  Hewlett  v.  Cook, 
7  Wend.  376. 

The  paramount  right  of  the  defendants  is  restricted  to  the  use  of 
water  for  two  runs  of  stones  for  a  grist  mill,  and  for  no  other  par- 
pose.  Where  the  grant  is  of  a  water  power,  and  the  privilege  itself 
is  the  principal  subject,  it  is  essential,  that  the  terms  of  the  grant 
should  be  general,  or  at  least  equivocal,  leaving  it  in  doubt,  whether 
particular  machinery  is  named  as  a  measure  of  the  quantity  of  wa- 
ter, or  as  a  restriction  upon  its  use,  in  order  to  justify  courts  in  giv- 
ing to  it  the  former  construction  j  and  then  they  give  it  such  con- 
struction upon  the  principle,  that  the  equivocal  words  are  to  be 
taken  most  strongly  against  the  grantor;  but  the  same  principle  must 
apply  in  the  case  of  a  reservation,  instead  of  a  grant,  with  this  differ- 
ence, that  then,  in  case  of  doubt,  the  words,  being  to  be  taken  most 
strongly  against  the  grantor,  must  be  construed  to  restrict  the  use, 
and  not  merely  the  quantity.    Shep.  Touch.  100.    Cardigan  v. 
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Armitage,  0  E.  C.  L.  63.  But  the  terms,  in  which  the  reservation 
is  made,  are  not  equivocal,  hut  distinctly  limit  the  privilege  reserved 
to  water  for  the  use  of  two  runs  of  stones.  Strong  v.  Benedict,  5 
Conn.  210.  Ashley  v.  Pease,  18  Pick.  268.  And  this  latitude  of 
construction  is  never  allowed,  when  the  machinery  named  would 
render  entirely  uncertain  the  measure  of  water  to  be  used,  in  case 
the  grant  should  he  so  construed;  18  Pick.  277;  nor  when  the 
change  of  the  machinery  would  operate  to  the  prejudice  of  the  other 
party.  LuttrelVs  Case,  4  Co.  87.  Rogers  et  al.  v.  Bancroft  et  aly 
20  Vt.  257.  The  case  of  Johnson  v.  Rand,  6  N.  H.  22,  does  not, 
in  principle,  conflict  with  these  cases. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  In  regard  to  the  question,  whether  a  grant  of  wa- 
ter privilege  is  ordinarily  to  he  restricted  to  the  particular  use  named 
in  the  grant,  or  the  use  is  to  be  regarded  as  a  measure  of  quantity, 
the  rule  laid  down  by  Hall,  J.,  in  Rogers  v.  Bancroft,  20  Vt  257, 
is  no  doubt  sustained  by  the  best  considered  cases  in  this  country. 
And  upon  a  subject  of  this  character,  from  our  altered  situation,  the 
American  cases  are,  as  a  general  thing,  more  applicable  and  more 
reliable,  as  authority,  than  the  English  cases.  In  the  case  named 
the  learned  judge  says,  "There  is  undoubtedly  an  inclination  in 
courts  to  construe  grants  of  water  liberally,  so  as  to  impose  no  un- 
necessary restriction  upon  its  use  :  and  when  the  words  used  will 
admit  of  one  construction,  which  would  limit  the  use  to  a  particular 
purpose,  and  another,  which  would  allow  the  use  specified  to  be 
merely  a  measure  of  the  quantity  to  be  used,  the  latter  construction 
is  adopted."  The  reasons  assigned  by  the  learned  judge,  and  which 
are  relied  upon  in  most  of  the  cases  upon  this  subject,  in  this  coun- 
try especially,  namely,  that  such  a  construction  is  more  favorable  to 
the  grantee  and  conduces  most  to  "  progressive  improvement  in  wa- 
ter power,"  we  may  hereafter  notice  more  fully. 

The  same  general  remark,  in  substance,  is  made  by  Shaw,  Ch. 
J.,  in  Ashley  v.  Pease,  18  Pick.  275,  and  the  same  general  view  is 
there  somewhat  more  amplified,  founded  substantially  upon  the  same 
ground.  The  grant  in  that  case,  being  for  a  fulling  mill,  was  held 
to  be  restricted  to  the  specific  use.  And  there  is,  perhaps,  mere 
reason  to  hold  grants  of  water  privilege,  for  driving  machinery  in 
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business  which  only  occupies  particular  seasons  of  the  year,  and 
those,  often,  when  there  is  ordinarily  an  excess  of  water,  limited  to 
that  particular  use,  than  in  most  other  cases.  And  there  is  in  this 
state  almost  no  kind  of  business,  coming  so  emphatically  under  this 
exception,  as  a  custom  fulling  and  cloth  dressing  business,  or  that 
was  so  at  the  date  of  the  deeds,  which  came  under  consideration  in 
the  present  case, — that  business  being  at  present  but  little  known. 

But  even  in  that  business,  we  should  not  be  inclined  to  favor  such 
a  construction,  unless  the  terms  of  the  deed  seemed  very  clearly  to 
indicate  such  an  intention,  and  the  use  had  been  uniformly  consis- 
tent with  such  a  construction.  Many  of  the  cases  cited  in  argu- 
ment, in  favor  of  restricting  the  use,  are  of  this  character.  Strong  v. 
Benedict,  5  Conn.  210.  The  case  of  Johnson  v.  Rand,  6N.H.22, 
does  not  seem  to  make  much  in  the  case  either  way.  The  change 
there  was  only  in  the  mode  of  applying  the  water  power  to  the  same 
use,  and  the  wonder  is,  that  any  one  should  seriously  have  questioned 
the  right  to  make  such  an  alteration.  The  contrary  rule  would  ab- 
solutely forbid  all  improvements  in  the  use  of  water  power.  Bige- 
hno  v.  Batiks,  15  Mass.  313,  is  the  case  of  the  reservation  of  water 
sufficient  to  carry  five  thousand  spindles  in  a  cotton  factory,  to  be 
thereafter  erected ;  and  the  court  held  it  to  be  a  reservation  of  a 
quantity  of  water,  which  the  party  might  apply  to  any  use  he  thought 
proper.  CrowtU  v.  Selden,  3  Comst  253,  was  the  case  of  a  reser- 
vation of  water  power  sufficient  to  carry  a  grist  mill  with  three  runs 
of  stones, — almost  identical  with  the  present.  The  court  held,  it 
did  not  restrict  the  use  to  that  particular  kind  of  machinery,  but  was 
only  a  measure  of  quantity. 

We  think,  there  can  be  no  doubt  as  to  the  general  rule  of  con* 
struction  of  grants  of  this  kind ;  and  that  reservations  are  fully  as 
much  entitled  to  be  considered  a  measure  of  quantity,  as  grants,  for 
the  reason  that  the  general  owner,  in  parcelling  out  a  water  power, 
would,  as  a  general  thing,  be  more  likely  to  restrict  others,  than 
himself,  having  the  power  to  do  so. 

We  perceive,  that  one  of  the  reasons,  often  urged  in  favor  of  such 
a  construction  of  a  grant,  namely,  that  it  is  more  favorable  to  the 
grantee,  will  not  apply  to  the  case  of  a  reservation,  but  would,  so 
far  as  it  is  entitled  to  any  consideration,  lead  to  a  contrary  conclu* 
Bat  that  rule  of  construction  is  not  properly  applicable  to  \ 
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any  case,  but  one  of  strict  equivocation,  where  the  words  used  will 
bear  either  one  of  two  or  more  interpretations  equally  well.  In  such 
a  case,  if  there  were  no  other  legitimate  mode  of  determining  the 
equipoise,  this  rule  might  well  enough  decide  the  case.  In  all  other 
cases,  where  this  rule  of  construction  is  dragged  in  by  way  of  argu- 
ment,— and  that  is  almost  always,  where  it  happens  to  fall  on  the 
side,  which  we  desire  to  support, — it  is  used  as  a  mere  make  weight, 
and  is  rather  an  argument,  than  a  reason. 

But  the  prevailing  reason  for  this  construction  is  one  of  policy. 
It  is  all  important  to  the  interests  of  business,  and  to  the  proprietors 
of  water  power,  that  there  should  be  as  little  restriction  upon  its  use, 
as  is  consistent  with  the  rights  of  other  adjacent  proprietors.  And 
where  such  restrictions  are  claimed,  they  should  be  shown  by  very 
explicit  words  in  the  grants,  or  reservations,  supported  by  concur* 
rent  use,  or  else  by  long  continued  and  uninterrupted  occupation, 
which  is,  of  course,  equivalent  to  an  express  grant. 

In  regard  to  the  testimony  admitted  at  the  trial,  to  show  the  de- 
clarations and  claim  of  right  of  the  defendants  and  those  from  whom 
they  claim  title,  we  have  no  doubt,  that  in  a  case,  where  the  terms 
of  a  deed  are  equivocal,  resort  may  always  be  had  to  such  testimo- 
ny. But  in  the  present  case,  although  the  testimony  was  received, 
no  use  was  made  of  it,  unless  as  a  guide  to  the  court,  which  does 
not  appear,  and  which,  if  it  did,  would  not  be  ground  of  error,  if  the 
construction  finally  adopted  were  consistent  with  the  law.  No  ques- 
tion was  submitted  to  the  jury  in  regard  to  these  declarations, — 
which  must  have  been  the  case,  had  not  the  court  determined  the 
construction  of  the  deeds,  as  matter  of  law.  If  that  construction  be 
not  law,  without  regard  to  any  testimony  as  to  the  defendants'  de- 
clarations and  claim  of  title,  or  that  of  those  from  whom  they  derive 
title,  then  there  must  be  a  new  trial. 

No  question  is  made,  but  that  the  defendants  had  the  right  to  wa- 
ter sufficient  to  carry  two  runs  of  stones  in  their  grist  mill.  And 
our  reasons  for  regarding  this  as  a  measure  of  the  quantity  of  wa- 
ter have  already  been  sufficiently  stated.  Whether  the  defendants 
can  claim  more  than  this  is  the  only  question  of  any  intrinsic  diffi- 
culty in  the  case,  as  it  always  appeared  to  us.  The  words  used  in 
denning  the  reservation  seem  to  limit  it  to  two  runs  of  stones ;  but 
from  the  circumstances  in  the  case,  and  especially  the  fact,  that  at 
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the  time  of  the  reservation  the  defendants'  grantor  was  in  the  actual 
use  of  more  water,  and  had  the  power  to  reserve  as  much  as  he 
chose,  he  would  scarcely  be  expected  to  seriously  curtail  the  requi- 
site quantity  of  water  for  his  own  mills  already  in  operation,  the 
value  of  which  might  be  essentially  diminished  by  such  a  step.  It 
is  supposable,  that  he  might  even  consent  to  do  this ;  but  there  is 
very  little  in  the  case  to  show  any  necessity  for  doing  so,  in  order  to 
secure  adequate  power  to  the  factory,  or  any  sufficient  motive  for  the 
owner  of  the  grist  mill  so  to  restrict  its  power,  as  essentially  to  crip- 
ple its  operations.  The  conclusion,  therefore,  is  almost  inevitable, 
that  the  defendants'  grantor  did  intend  to  reserve  to  the  grist  mill 
*  water,  which,  upon  the  whole,  should  be  equal  to  its  then  present  or 
prospective  necessities,  with  the  same  extent  of  machinery  then  in 
operation.  The  quantity  which  should  be  measured  by  two  runs  of 
stones,  with  the  right  to  use  it  constantly,  if  necessary,  to  afford  the 
grist  mill  the  same  power  then  required  by  it,  would  accomplish  all 
the  objects,  which  the  circumstances  of  the  case  seem  to  indicate  as 
needful,  to  make  the  contract  consistent  with  the  propable  purpose 
of  the  parties. 

The  result,  therefore,  to  which  we  have  finally  come  in  the  case, 
is,  that  the  reservation  for  the  grist  mill  was,  what  its  terms  indicate, 
such  "  quantity  of  water,  as  is  necessary  for  the  use  of  two  runs  of 
stones  in  the  grist  mill," — the  very  words  of  the N  first  reservation. 
And  we  think  this  must  be  the  reservation  referred  to  in  the  grant 
of  the  "  additional  privilege,"  as  no  one  is  bound  to  look  out  of  his 
immediate  chain  of  title  to  find  conditions  and  limitations  upon  the 
title,  when  referred  to  in  general  terms.  But  we  think,  this  excep- 
tion, or  reservation,  is  to  be  understood  as  of  the  date,  when  last 
used, — that  is,  the  "  quantity  of  water  for  two  runs  of  stones  "  is  to 
be  used  a  sufficient  portion  of  the  time  to  do  all  the  business  then 
done  in  the  grist  mill,  or  which  might  reasonably  be  then  expected 
to  be  done,  without  essential  addition  to  the  machinery.  And  in 
no  event  could  the  grist  mill  claim  more  water  power,  than  the 
constant  use  of  sufficient  to  carry  two  runs  of  stones.  This  con- 
struction seems  to  leave  the  matter  in  as  definite  a  shape,  as  it  could 
well  be  placed,  and  is  more  consistent  with  the  words  used,  than  any 
other,  and  seems  to  answer  all  the  ends  probably  intended  by  the 
parties.    And  this  "  quantity,"  to  this  extent,  it  will  be  understood, 


414  WINDSOR  COUNTY. 

Adams  et  al.  ».  Warner  et  al. 

the  defendants  may  apply  to  any  use  they  desire,  with  this  qualifica- 
tion, that  while  they  continue  the  grist  mill  in  operation,  with  the 
same  machinery,  or  an  equal  amount,  with  that  used  at  the  time  of 
the  reservation,  it  ought  to  be  presumed,  as  matter  of  fact,  that  this 
exhausts  their  right ;  and  if  they  claim  to  run  other  machinery  du- 
ring the  intervals  of  the  use  of  the  grist  mill,  the  onus  is  upon  them, 
to  show  very  clearly,  that,  in  the  whole,  they  do  not  exceed  their 
rightful  use  of  the  water  power.  So,  too,  if  the  defendants  elect,  at 
any  time,  to  put  their  water  power  to  a  totally  different  use,  it  be- 
hooves them  to  see  to  it,  that  they  do  not  exceed  their  rightful  quan- 
tity of  water.  The  parties  having,  at  the  time  of  the  conveyance, 
mutually  agreed  upon  a  measure  of  the  quantity  of  water  to  belong 
to  each,  when  either  departs  from  that  common  measure,  he  assumes 
the  onus  of  showing,  that  he  does  not  thereby  exceed  his  rightful 
quantity  of  the  water  power. 

It  is  impossible  to  regard  the  reservation  of  the  first  mill  privilege, 
in  the  grant  of  the  "  additional  manufacturing  power,"  as  an  excep- 
tion inconsistent  with  the  grant,  and  therefore  void.  All  reserva- 
tions and  exceptions,  conditions,  or  limitations  upon  a  grant,  are  of 
necessity,  to  a  certain  extent,  inconsistent  with  the  grant,  in  its  most 
unlimited  sense.  And  so  is  every  qualification  of  a  general  form  of 
expression.  But  it  is  not  in  any  such  sense,  that  an  exception,  by 
being  inconsistent  with  the  grant,  becomes  void.  If  an  exception 
be  of  the  whole  thing  granted,  so  that,  by  giving  effect  to  the  excep- 
tion, the  grant  would  become  wholly  inoperative,  then  it  becomes 
certain  the  exception  could  not  have  been  intended  in  that  sense ; 
and  as  it  is  impossible  to  know  what  it  did  mean,  to  save  annulling 
the  grant  altogether  the  exception  is  held  void.  And  so  in  all  the 
cases,  where  any  such  rule  of  construction  has  been  adopted,  it  has 
been  for  this  reason,  and  as  matter  of  strict  necessity.  As  where 
one  grants  all  his  lands  in  a  certain  place,  excepting  certain  lands, 
and  has  no  other  in  that  place ;— or  as  in  the  case  cited  in  argument, 
— Cutler  v.  Tufts,  3  Pick.  277, — where  the  general  terms  used  in 
the  grant  are,  one  half  of  a  piece  of  land,  described  by  metes  and 
bounds,  with  this  qualification,  "  meaning  to  convey  one  quarter." 
Either  the  grant  or  qualification  here  must  fall ;  both  cannot  stand 
together. 
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We  have  not  been  able  to  perceive  any  real  question,  in  regard  to 
the  saw  mill  privilege,  which  has  come  to  the  plaintiffs.  It  is  obvi- 
ous both  the  first  and  the  second  grant  were  understood  by  the  par* 
ties  in  the  same  sense,  as  a  grant  of  a  quantity  of  water,  sufficient 
to  carry  the  saw  mill.  And  we  cannot  perceive  any  necessity  of 
taking  any  notice  of  it  in  the  present  action.  It  is  certain,  that  if  it 
were  a  grant  of  water  for  a  particular  use,  which  it  is  not,  the  di- 
verting it  from  that  use,  in  good  faith,  would  not  operate  a  forfeiture 
of  the  grant.  So  long  as  the  title  to  that  privilege  remains  in  the 
plaintiffs,  they  can  sustain  no  action  upon  any  covenants  running 
with  the  grant,  where  the  breach  complained  of  should  be  their  own 
wrongful  act ;  so  that  it  seems  to  us,  that,  the  title  of  that  right 
coming  into  the  plaintiffs,  they  may  use  that  quantity  of  water  to  in- 
crease their  privilege,  if  they  do  not  encroach  upon  the  rights 
reserved  to  the  defendants. 

We  have  not  been  able  to  find  any  such  election,  or  long  contin- 
ued acquiescence  in  a  particular  use  of  the  water,  by  the  plaintiffs 
and  their  grantors,  as  will  restrict  them,  in  the  exercise  of  their 
rights,  below  the  fair  construction  of  their  deed.  To  have  this 
effect,  the  grant  should  have  been  so  far  general,  as  to  be  wholly 
undefined  on  the  face  of  the  grant, — thus  evidently  looking  to  the 
use,  as  the  grantee's  own  construction  of  his  grant.  Here  there  is 
nothing  of  this  character.  The  plaintiffs,  in  terms,  by  the  deed  to 
their  grantors,  acquired  the  right  to  use  water  "  at  all  times,"  for  the 
purposes  of  manufacturing  any  and  every  kind  and  description  of 
woolen,  or  cotton,  or  linen,  or  hemp,  or  silk  goods,  or  manufac- 
tures.1' Here  is  nothing,  which  looks  to  any  prospective  election,  in 
order  to  determine  what  residuum  belongs  to  the  grantor.  It  is  lit- 
erally all  the  water  power  he  possessed,  so  far  as  it  should,  for  all 
coming  time,  be  needful,  to  the  grantee,  or  his  assigns,  for  the  pur- 
poses named,  or  for  other  uses,  not  exceeding  the  same  quantity. 
If  the  plaintiffs  should  ever  propose  to  put  this  power  to  some  other 
use,  and  to  take  more  than  they  had  ever  used  for  manufacturing 
purposes,  it  is  possible  there  might  be  some  plausible  argument 
raised,  for  limiting  the  quantity  of  water  to  the  largest  quantity, 
which  ever  had  been  used  for  the  purposes  specified  in  the  grant ; — 
but  of  this  nothing  need  now  be  said. 
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This,  as  we  suppose,  disposes  of  the  whole  case,  and  upon  grounds 
so  nearly  the  same,  as  those  upon  which  the  case  was  put  in  the 
court  below,  that  we  do  not  perceive  any  necessity  for  sending  the 
case  down  for  a  new  assessment  of  damages.  And  supposing  that 
such  a  step  would  be  attended  with  no  beneficial  consequences  to 
either  party,  the  judgment  is  affirmed. 


Bela  Chandler  v.  Hosea  Bradish. 

School  district.  Annual  meeting.  Election  of  prudential  committee. 
Warning  of  school  meeting.  Sufficiency  of  vote  to  assess  a  tax. 
Validity  of  rate  bill. 

School  district  officers,  elected  at  an  annual  meeting  of  the  district,  will  bold  their 
offices  until  others  are  elected,  at  another  annual  meeting,  to  supersede  them; 
and  it  makes  no  difference  whether  the  second  meeting  is  a  few  more,  or  a  few 
days  less,  than  one  year  from  the  time  the  first  meeting  was  held. 

When  a  school  district,  at  an  annual  meeting,  have  appointed  one  person  to  act  as 
prudential  committee,  it  is  not  competent  for  the  district,  during  the  year,  to 
supersede  him  by  appointing  another  person  in  his  place,  or  by  adding  more  to 
the  number  of  the  committee. 

It  is  not  essential  to  the  validity  of  the  proceedings  of  a  school  district,  at  their 
annual  meeting,  that  there  should  have  been  any  request  to  the  clerk  to  warn 
the  meeting. 

An  article  in  the  warning  of  a  school  meeting,  to  see  whether  the  district  will 
have  a  school  the  ensuing  winter,  and  to  see  what  method  the  district  will  take 
to  pay  the  expense  of  said  school,  is  sufficient  to  authorize  the  district  to  vote  a 
tax  open  the  grand  list  to  defray  the  expense  of  the  school. 

And  a  vote,  at  a  meeting  so  warned,  "to  pay  the  expense  of  the  school  with 
money  drawn  from  the  town,  and  the  residue,  if  any,  on  the  grand  list  of  the 
district,"  will  authorize  the  committee  to  make  a  rate  bill,  npon  the  grand  list 
of  the  district,  for  a  sum  sufficient  to  pay  the  excess  of  the  expense  of  the 
school  above  the  amount  received  from  the  town,  whenever  the  amount  shaH 
be  ascertained. 

And  it  will  not  affect  the  validity  of  the  rate  bill,  that  it  is  made  for  an  amount 
exceeding,  by  some  small  sum,  the  actual  amount  of  the  expense  of  the  school 
above  the  amount  received  from  the  town. 
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Tkoter  for  a  harness.  Plea,  the  general  issue,  with  notice  that 
the  defendant  would  justify  the  taking  as  collector  of  a  school  dis- 
trict tax,  and  trial  by  jury,  November  Term,  1849,— Kellogg,  J., 
presiding. 

On  trial,  the  plaintiff  having  proved  the  taking  of  the  property  by 
the  defendant,  and  its  value,  the  defendant  offered  in  evidence  the 
record  of  a  meeting  of  school  district  No.  1?  in  Chester,  held  Sep- 
tember 16,  1847.  The  warning,  which  was  signed  by  the  clerk, 
after  reciting,  that  application  had  been  made  to  the  clerk  to  warn 
the  meeting,  notified  the  district  to  meet  and  act  upon  the  following 
articles,  among  others, — "  To  choose  district  officers,  as  the  law 
directs;" — "To  see  if  the  district  will  have  a  school  the  ensuing 
winter,  and,  if  any,  how  much ;" — "  To  see  what  method  the  dis- 
trict will  take  to  pay  the  expense  of  said  school/'  The  record  of 
the  meeting  showed,  that  Robert  Campbell  was  elected  prudential 
committee ; — that  the  district  voted,  "  To  have  three  months  school 
the  ensuing  winter ;"  and  voted,  "  To  pay  the  expense  of  the  school 
with  money  drawn  from  the  town,  and  the  residue,  if  any,  on  the 
grand  list  of  the  district."  The  plaintiff  objected  to  the  admission 
of  the  record,  on  the  ground  that  no  written  application  was  made  to 
the  clerk  of  the  district  to  call  the  meeting,  and  that  the  record  did 
not  show  any  sufficient  vote  to  authorize  the  assessment  of  a  tax. 
But  the  objection  was  overruled,  and  the  evidence  admitted.  The 
defendant  then  offered  in  evidence  a  rate  bill,  signed  by  Robert 
Campbell,  as  prudential  committee,  and  purporting  to  have  been 
made  in  pursuance  of  the  vote  of  the  district  passed  September  16, 
1847,  and  assessing  a  tax  of  fourteen  cents  upon  the  dollar  on  the 
polls  and  rateable  estate  liable  to  assessment  for  the  support  of 
schools  in  the  district  the  current  year,  and  assessing  against  the 
plaintiff  a  tax  of  $1,75.  This  rate  bill  was  signed  by  Campbell 
March  8,  1848,  and  was  delivered  to  the  defendant,  as  collector, 
with  a  warrant  in  due  form  attached,  March  31,  1848;  and  by  vir- 
tue of  this  rate  bill  and  warrant  the  plaintiff's  property,  in  question, 
was  taken.  The  plaintiff  objected  to  the  admission  of  the  rate  bill 
and  warrant,  upon  the  ground  that  the  vote  passed  September  16, 
1847,  did  not  authorize  the  assessment  of  the  tax ;  but  the  objection 
was  overruled,  and  the  evidence  admitted.  It  was  conceded,  that 
the  district  was  regularly  organized,  and  that  the  plaintiff  resided  in 
xxiii.        53 
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the  district  and  had  a  legal  grand  list  there,  and  that  the  defendant's 
proceedings,  in  distraining  and  selling  the  property,  were  correct,  if 
the  tax  were  legal. 

It  appeared,  that  Amasa  Thompson  was  elected  prudential  com- 
mittee of  said  district  October  24,  1846  ;  and  it  was  stated  in  the 
bill  of  exceptions,  that  the  court  found  the  fact,  that  he  held  that 
office  until  October  24, 1847.  The  plaintiff  gave  in  evidence  copies 
from  the  records  of  the  school  district,  from  which  it  appeared,  that 
Elliott  J.  Swift  and  John  Ellison,  Jr.,  were  elected  additional  pru- 
dential committee  of  the  district,  September  30,  1847 ;  and  also 
copies  from  the  records,  showing  that  the  district,  at  a  meeting  held 
April  30,  1848,  voted  a  tax  of  fourteen  cents  on  each  dollar  of  the 
grand  list,  to  defray  the  expenses  of  the  school  in  said  district  for 
the  winter  of  1847-8.  It  appeared,  that  a  rate  bill  and  warrant 
were  made  in  pursuance  of  the  vote  passed  April  29,  1848,  and  that 
the  rate  bill  was  signed  by  said  Swift  and  Ellison,  but  that  Campbell 
refused  to  sign  it,  and  that  the  defendant,  as  collector,  refused  to 
receive  it. 

It  appeared,  that  the  order  received  by  the  prudential  committee 
of  the  district  from  the  town  of  Chester  in  March,  1848,  amounted 
to  $43,42,  and  that  the  expenses  of  the  school  in  the  district,  for  the 
winter  of  1847-8,  amounted  to  $62,50,  and  that  the  tax  assessed 
under  the  vote  of  the  district  passed  September  16,  1847,  for  the 
payment  of  which  the  harness  was  taken,  amounted  to  $20,11, — 
being  $1,03  more  than  was  sufficient  to  pay  the  residue  of  the  ex* 
penses  of  the  school,  after  deducting  the  amount  of  the  town  order. 
It  appeared,  that  the  expenses  of  the  school  and  the  amount  of  the 
order  to  be  received  from  the  town  could  not  have  been  known  until 
January,  1648. 

Upon  these  facts  the  county  court  rendered  judgment  for  the  de- 
fendant.    Exceptions  by  plaintiff. 

H.  E.  Stoughton  for  plaintiff. 

The  record  of  the  meeting  of  September  16,  1847,  does  not  show 
a  vote  to  raise  money,  but  merely  a  vote  to  have  a  school  supported 
upon  the  grand  list.  There  is  no  limit  prescribed,  beyond  which 
the  committee,  in  the  exercise  of  their  discretion,  could  not  go, — as 
there  was  in  the  case  of  Brown  v.  Hoadky,  12  Vt  472.    The  ex- 
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penses  were  within  the  control  of  the  committee;  and  the  fact,  that 
he  must  keep  within  limits  prescribed  by  himself,  would  afford  a 
very  poor  protection  to  the  inhabitants  of  the  district.  The  tax 
could  not  be  assessed  within  a  reasonable  time  after  it  was  voted ; 
and  for  this  reason  it  was  void. 

The  rate  bill  relied  upon  was  inadmissible.  The  sum  assessed 
exceeded  the  balance  of  the  expenses  of  the  winter  school,  after  de- 
ducting the  town  order, — thereby  disregarding  the  only  rule,  which 
could  be  construed  as  a  limitation. 

Swift  and  Ellison  were  elected  additional  committee,  before 
Campbell  entered  upon  the  duties  of  that  office ;  and  in  this  view 
the  case  is  to  be  distinguished  from  that  of  Mason  v.  Sch.  Dist.  No. 
14  in  Brookfield,  20  Vt  487,  where  the  current  year  of  the  com- 
mittee first  elected  had  commenced  before  the  election  of  the  addi- 
tional committee.  Swift  and  Ellison  should  therefore,  or  at  least 
one  of  them,  have  signed  the  rate  bill. 

L.  Adams  for  defendant. 

The  election  of  the  two  additional  prudential  committee,  after  the 
annual  meeting,  was  void.    20  Vt  487. 

The  vote  of  the  district,  at  its  annual  meeting,  September  16, 
1847,  was  sufficient  to  authorize  the  committee  to  assess  the  tax. 
Brown  v.  HoadUy,  12  Vt.  472.     Gove  v.  Lovering,  3  N.  H.  292. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  1.  We  think  the  meeting  of  September  16, 1847, 
is  to  be  regarded  as  the  annual  meeting  of  the  school  district,  and 
that  the  officers  elected  at  that  time  would  hold  the  offices,  for  which 
they  were  elected,  from  the  date  of  their  election  until  others  were 
elected,  at  another  annual  meeting,  to  supersede  them, — whether  a 
few  days  more  or  less  than  a  year  from  that  date.  This  has  cer- 
tainly been  the  practical  construction  of  that  statute,  and  is  the  only 
one,  which  would  be  consistent  with  reason,  unless  some  particular 
day  for  the  commencement  of  the  term  of  office  were  fixed  by  law, 
as  in  the  case  of  county  officers. 

2.  We  think  the  case  of  Mason  v.  Seh.  Dist.  No.  14  in  Brook- 
field,  20  Vt  487,  folly  decides,  upon  satisfactory  grounds,  that  it  is 
not  competent  for  the  district,  during  the  year,  having  once  ap- 
pointed one  person  to  act  as  prudential  committee,  to  supersede  him 
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by  appointing  another  in  his  place,  or  by  adding  more  to  the  num- 
ber of  the  committee.  Having  appointed  the  committee  for  the 
year,  they  hare  expended  their  power  over  the  matter,  until  a  va- 
cancy occurs,  in  one  of  the  modes  pointed  out  in  the  statute,  or  the 
year  expires. 

3.  The  objections  made  to  the  proceedings  of  the  district,  in 
assessing  the  tax,  are, — 1.  That  there  was  no  request  to  the  clerk 
to  warn  the  meeting.  We  understand  this  objection  is  not  well 
founded  in  fact ;  and  if  it  were,  it  is  not  indispensable  to  the  legality 
of  the  meeting.  That  is  one  of  the  modes,  in  which  the  clerk  may 
be  compelled  to  warn  a  meeting  of  a  school  district ;  but  if  he  warn 
one  without  such  request,  it  would  doubtless  be  legal, — especially 
the  annual  meeting ;  and  even  if  it  were  indispensable  to  the  legality 
of  the  meeting,  it  would  no  doubt  be  presumed,  as  was  held  in  Cor- 
Uss  v.  Corliss  >  8  Vt.,  in  regard  to  records  of  the  probate  court; — 
2.  That  the  vote  of  the  tax  was  insufficient  We  think  the  warning 
sufficiently  indicated  this  subject,  as  one  to  be  acted  upon  at  the 
meeting.  And  we  have  little  doubt,  it  was  at  the  time  intended  and 
regarded  as  a  vote  to  raise  sufficient  money,  upon  the  grand  list,  to 
defray  the  balance  of  the  expense  of  the  school  above  the  public 
money ;  and  we  think  such  intention  should  be  carried  out,  if  it  can 
fairly  and  reasonably  be  done.  And  we  see  no  good  reason,  why  a 
vote  of  this  kind  is  not  sufficient.  This  is  all  that  can  be  done  in 
advance  of  the  service.  And  unless  we  require  all  school  district 
taxes  to  be  voted  after  the  expense  is  incurred  and  the  exact  sum 
known,  we  do  not  see,  why  such  a  vote  as  the  present  must  not  be 
regarded  as  sufficient. 

The  time  of  the  assessment  must  of  course  be  after  the  amount  is 
known,  and  when  the  money  is  required.  The  determining  a  limit, 
«s  in  the  case  cited  of  Brown  v.  Hoadley,  12  Vt.  472,  seems  to  us 
to  be  mere  form.  That  case  seems  to  us  a  sufficient  justification  of 
the  vote  in  the  present  ease. 

No  objection  seems  to  have  been  made  to  the  tax  bill  and  war- 
rant, except  that  the  vote  of  the  district  did  not  authorize  the  assess- 
ment of  the  tax,  and  that  the  tax  exceeded  the  sura  required  by  one 
dollar  and  something  more.  This  last  objection  we  do  not  regard 
sb  fatal.  It  is  of  course  impossible  to  know  how  large  a  portion  of 
the  tax  will  fail  of  collection,  and  it  must  of.  necessity  be  somewhat 
larger  than  the  precise  sum  required.  Judgment  affirmed. 
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John  Tilbston  v.  Alfred  Newman  and  Stephen  R.  Gates. 

Effect  of  division  of  town  upon  school  districts. 

By  act  of  the  legislature,  which  came  in  force  January  1,  1849,  the  town  of 
Windsor  was  divided  and  incorporated  into  two  distinct  towns,  by  a  line  drawn 
from  the  northerly  to  the  southerly  line  of  the  town,  and  provision  was  made, 
that  each  of  the  new  towns  should  become  organized,  and  their  first  meetings 
should  he  called  and  holden,in  the  manner  prescribed  by  the  Revised  Statutes. 
The  line  of  division  passed  through  one  of  the  school  districts,  numbered  six, 
in  the  old  town,  leaving  about  one  thirtieth  part  of  the  district  in  the  west  town 
newly  created,  and  the  residue  in  the  east  town.  After  the  act  of  division 
came  in  force,  the  inhabitants  of  that  portion  of  the  district  situate  in  the  east 
town,  newly  created,  met  in  pursuance  of  a  warning  signed  by  the  person  who 
was  clerk  of  the  district  at  the  time  of  the  division,  and  voted  a  tax  for  the  pur- 
pose of  building  a  school  bouse,  and  at  subsequent  meetings  elected  officers,  by 
whom  this  tax  was  assessed  and  collected.  And  it  was  held,  that  the  portion 
of  the  diets  ict,  thus  assuming  to  act,  was  not  a  legal  district,  and  that  their  pro- 
ceedings, in  this  respect,  were  illegal  and  afforded  no  justification  to  the  officer 
who  collected  the  tax. 

Trespass  for  taking  a  horse.  The  defendants  pleaded  severally 
the  general  issue,  with  notice,  that  they  should  justify, — the  defend- 
ant Newman  as  collector,  and  the  defendant  Gates  as  prudential 
committee, — under  a  vote  of  school  district  No.  6  in  Windsor,  passed 
January  25, 1849,  imposing  a  tax  for  the  purpose  of  building  a  school 
house.  Trial  by  the  court,  May  Term,  1850, — Hall,  J.,  presi- 
ding. 

On  trial  the  facts  were  found  to  be  as  follows.  Previous  to  Jan- 
uary 1,  1849,  there  had  existed  in  the  town  of  Windsor,  for  a  num- 
ber of  years,  a  school  district,  numbered  six,  duly  constituted  and 
organized.  On  the  first  day  of  January,  1849,  the  statute  of  1848, 
dividing  the  town  of  Windsor,  came  in  force.  By  that  statute  the 
town  of  Windsor  was  "  divided  and  incorporated  into  two  distinct 
towns,  by  a  line  drawn  from  the  northerly  to  the  southerly  line  of 
said  town ;"  and  it  was  provided,  that  that  part  lying  easterly  of 
said  line  should  be  called  Windsor,  and  the  part  lying  westerly  should 
be  called  West  Windsor,  and  that  each  of  the  new  towns  should  be- 
come organized,  and  their  first  meetings,  respectively,  should  be 
called  and  holden,  in  the  manner  prescribed  by  the  Revised  Stat- 
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utes,  chapter  thirteen,  section  eight  The  line,  which  was  created 
by  that  statute  the  dividing  line  between  the  two  new  towns,  passed 
through  said  district  No.  6,  cutting  off  from  its  westerly  side  and 
leaving  in  the  new  town  of  West  Windsor  a  strip  of  territory  of  the 
width  of  one  half  of  a  lot.  On  the  part  of  the  district,  thus  included 
in  West  Windsor,  there  were,  on  the  first  day  of  January,  1849, 
and  at  the  several  tiroes  in  1849  hereafter  mentioned,  two  families 
resident,  viz.,  that  of  Earl  Cushman  and  that  of  David  Sanderson. 
The  part  of  the  district  left,  by  the  division,  in  the  new  town  of 
Windsor  was  much  the  largest  part,  being  about  twenty  nine  thir- 
tieths of  the  whole,  and  in  it  the  school  house  was  situated.  The 
inhabitants  of  the  east  part  of  the  district,  thus  included  in  the  new 
town  of  Windsor,  never  became  organized  as  a  school  district,  sub- 
sequent to  January  ] ,  1849,  and  there  was  never  any  vote  of  the 
new  town  of  Windsor,  after  that  date,  nor  of  the  old  town  previous 
to  that  date,  constituting  such  territory  a  district. 

On  the  sixteenth  day  of  January,  1849,  the  person,  who  had  been 
elected  clerk  of  said  district  No.  6  at  the  previous  annual  meeting  of 
the  district,  posted  a  warning  for  a  meeting  of  the  legal  voters  in 
"  District  No.  6  in  Windsor,"  to  be  held  on  the  twenty  fifth  day  of 
January,  1849.  At  the  time  and  place  named  in  the  warning  the 
inhabitants  of  that  part  of  the  district  included  in  the  new  town  of 
Windsor  met  and  voted  to  raise  a  tax  of  sixty  two  and  a  half  cents 
on  each  dollar  of  the  grand  list  of  1848,  for  the  purpose  of  budding 
a  school  house.  At  a  subsequent  meeting  of  the  inhabitants  of  the 
same  east  part  of  the  district,  held  March  7,  1849,  the  defendant 
Gates  was  elected  prudential  committee  and  the  defendant  Newman 
collector. 

In  March,  1849,  the  selectmen  of  Windsor  and  West  Windsor 
met,  and  ascertained  and  established  the  dividing  line  between  the 
two  towns,  and  ascertained  what  real  estate,  belonging  to  the  inhab- 
itants of  the  west  town,  lay  within  the  limits  of  the  east  town,  and 
minuted  the  amounts,  so  found  upon  the  grand  list  of  1848, — the 
grand  list  also  showing  the  school  district,  in  which  such  real  estate 
was  located. 

On  the  first  day  of  May,  1849,  the  defendant  Gates  made  a  rate 
bill  in  accordance  with  the  vote  of  January  25,  1849,  above  men- 
tioned j  and  in  making  it,  he  omitted  to  insert  the  names  or  property 
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of  Earl  Cushman  and  David  Sanderson,  who  resided  in  the  west 
part  of  the  district,  as  above  stated.  ' 

There  was  also  testimony  given  in  the  county  court,  which  the 
plaintiff  claimed  tended  to  show  that  the  rate  bill  was  illegal  by  rea- 
son of  other  omissions,  and  also  that  the  tax  was  not  legally  demanded 
of  the  plaintiff,  before  his  property  was  distrained,  and  some  question 
was  made  in  reference  to  the  sufficiency  of  the  proof  that  the 
property  was  duly  advertised ;  but  as  these  points  were  not  decided 
by  the  supreme  court,  it  is  unnecessary  to  detail  the  evidence.  In 
all  respects,  excepting  those  above  stated,  the  proceedings  were  reg- 
ular. 

Upon  these  facts  the  county  court  rendered  judgment  for  the  de- 
fendants.    Exceptions  by  plaintiff. 

Washburn  tip  Marsh  and  O.  P.  Chandler  for  plaintiff. 

That  part  of  the  old  school  district  No.  6,  which  fell,  by  the  di- 
vision of  the  town,  into  the  new  town  of  Windsor,  was  never,  in 
terms,  constituted  a  school  district  by  vote  of  any  town,  and  was 
never  in  fact  organized  as  such.  It  follows,  as  a  necessary  conse- 
quence, that  its  inhabitants  had  no  authority  to  assess  taxes,  unless 
the  court  are  to  imply  an  intent  in  the  legislature  to  confer  upon  them 
that  power  by  the  statute  of  division.  Johnson  v.  Dole,  4  N.  H.  478. 
The  former  town  of  Windsor  ceased  to  have  corporate  powers  after 
the  statute  of  1848,  [Acts  of  1848,  p.  8,]  came  in  force.  The  case, 
therefore,  is  not  within  the  rule  laid  down  in  Hartford  Bridge  Co. 
v.  E.  Hartford,  16  Conn.  172.  Windham  v.  Portland,  4  Mass. 
389,  and  Hampshire  v.  Franklin,  16  Mass.  86. 

But  in  this  case  the  school  district  was  in  fact  divided.  It  was 
not  taking  part  and  annexing  it  to  another  district,  leaving  the  old 
district  to  enjoy  its  corporate  powers,  but  it  was  the  establishment, 
at  the  very  least,  of  two  new  districts.  Richards  v.  Daggett,  4 
-Mass.  534.  Neither  of  these  fragments  can  claim,  more  than  the  oth- 
er, to  he  the  original  district  No.  6,  or  to  retain  the  old  organization. 
If  the  old  district  No.  6  still  remains  entire,  with  its  old  organiza- 
tion, what  is  the  nature  of  its  existence  1  It  is  within  two  distinct 
jurisdictions.  Is  it  a  union  district,  with  the  powers  incident  thereto  ? 
Then  it  follows,  that  neither  town  has  control  over  any  part  of  its 
territory,  without  the  intervention  of  a  board  of  two  justices.    If  not 
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this,  then  it  must  be  a  district  divided  into  two  parts.  What  are  the 
rights  and  incidents  of  each  of  these  parts  ?  Is  the  larger  part  a 
district,  duly  organized  and  able  to  assess  taxes  ?  Then  it  follows, 
that  the  smaller  part  has  the  same  powers  and  incidents, — which  is 
absurd.  But  if  it  be  not  a  union  district,  and  neither  fragment  be 
of  itself  a  district,  it  follows,  that  the  tax  in  question  was  voted  by  a 
body  without  authority  for  that  purpose.  In  either  event  the  old 
organization  is  lost,  and  either  fragment,  to  possess  the  power  of  a 
corporation,  must  be  re-organized, — as  in  the  case  where  a  union 
district  is  separated  into  its  component  parts.  Rev.  St  115,  §  23. 
The  pretended  district,  which  voted  this  tax,  having  never  been 
organized,  the  tax  is  illegal,  and  both  the  collector  and  the  pruden- 
tial committee  are  liable.  Drew  v.  Davis,  10  Vt.  506.  Rev.  St 
112,  §§4-7. 

The  defendants  are  precluded  from  asserting,  that  the  old  district 
No.  6  still  retains  its  entiety  and  organization ;  for  they  justify,  in 
their  special  notice,  under  votes  of  district  No.  6  in  Windsor,  and 
their  evidence  was  given  with  a  view  to  that  justification.  The  only 
question,  then,  is,  whether  that  part  of  the  old  district  No.  6,  which 
was  left  in  the  east  town  by  the  division,  became,  by  the  ac^  of  di- 
vision, a  district  by  itself,  duly  organized,  and  competent  to  raise 
taxes  without  farther  action. 

Coolidge  6?  Safford  and  Tracy  Converse  4*  Barrett  for  defend- 
ents. 

A  school  district  has  the  powers  of  a  corporation,  for  all  the  pur- 
poses of  its  organization,  Rev.  St.  c.  18,  %  7.  The  inhabitants  of 
the  town  may  alter  the  boundaries  of  a  district,  and  even  merge  its 
existence  in  others ;  but,  so  long  as  it  exists  and  has  legally  defined 
limits,  it  is,  as  a  public  corporation,  independent.  The  statute  con- 
templates the  formation  of  school  districts  within  the  town,  as  is  evi- 
dent by  the  fact,  that  the  power  to  create  these  corporations  is  given 
only  to  the  town.  Rev.  St.  c.  18,  §  2.  By  special  provision, — 
Rev.  St.  c.  18,  §  5, — a  school  district  may  be  made  to  cover  terri- 
tory in  two  towns,  by  the  action  of  the  two.  Inhabitants  may  be 
"  set "  to  a  district  in  an  adjoining  town.  Rev.  St  c.  18.  §  6. 
These  are  all  the  exceptions  to  the  rule.  The  present  case  is  there- 
fore an  anomalous  one.    The  district,  No.  6,  has  never  been  dissd- 
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Ted,  nor  hare  its  dimensions,  as  maintained  for  many  years  prece- 
ding the  statute  dividing  the  town  of  Windsor,  been  altered,  in  any 
mode  prescribed  by  the  general  statutes.  But  that  statute  estab- 
lished a  line  of  division,  which  cut  off,  territorially,  a  small  portion 
of  the  west  end  of  the  district ;  and  the  question  is,  what  effect,  if 
any,  bad  the  statute  upon  the  district  ?  The  defendants  insist,  that 
the  integrity  of  the  district  was  not  affected  by  the  division  of  the 
town ;  it  retained  the  existence,  limits  and  corporate  independence, 
which  it  had  before.  Waldron  v.  Lee,  5  Pick.  323.  Richards  v. 
Daggett,  4  Mass.  534. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  important  question  in  this  case  is,  what  effect 
did  the  division  of  the  town  of  Windsor  have  upon  the  school  dis- 
tricts in  said  town  ?  The  question  is  susceptible  of  many  different 
answers.  It  may  be  said  to  have  disorganized  them  wholly,  or  only 
those  whose  territory  is  divided,  or  it  may  have  left  them  all  as  be- 
fore, or  it  may  have  left  those,  whose  territory  is  all  in  one  town,  as 
before,  and  it  may  have  left  a  double  organization  with  those  divi- 
ded, or  the  organization  may  survive  in  the  larger  section. 

We  should  naturally  incline  to  sustain  the  districts  in  that  coarse, 
which  they  have  adopted,  if  we  could  find  any  sound  rule,  upon 
which  their  proceedings  could  be  vindicated. 

As  school  districts  are  municipal  corporations,  consisting  of  terri- 
tory, we  see  no  good  reason  to  doubt,  that  such  districts,  as  retained 
their  integrity,  in  either  town,  might  be  regarded  as  retaining  their 
organization,  until  the  town,  into  which  they  fell,  interfered  in  the 
matter, — which  they  might  never  do.  We  see  no  necessity  of  any 
new  action  of  the  towns,  or  any  new  organization  of  the  districts. 

In  regard  to  those,  whose  territory  falls  in  different  towns,  the 
question  is  certainly  attended  with  more  difficulty.  The  course  pur- 
sued by  this  school  district  seems  to  have  been,  to  regard  that  por- 
tion of  the  territory,  which  fell  within  the  present  limits  of  the  town 
of  Windsor,  being  about  twenty  nine  thirtieths  of  the  entire  terri- 
tory, as  still  retaining  its  organic  life.  This,  in  this  particular  case, 
was  certainly  not  a  very  irrational  view.  Most  living  bodies,  from 
the  loss  of  so  small  a  fraction,  would  not  be  ordinarily  expected  to 
suffer  a  fatal  interruption  of  the  functions  of  organic  life ;  many 
xxiii.        54 
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Vegetables  and  some  animals  retain  the  functions  of  life  even  after 
many  subdivisions ; — but  generally  such  divisions  must  fall  in  the 
less  vital  parts.  But  we  can  hardly  apply  any  such  analogies  to  cor- 
porate life.  It  has  been  attempted,  in  modern  times,  say  within  the 
last  few  centuries,  by  the  theologians,  I  believe,  to  apply  this  prin- 
ciple, to  the  infinitesimal  subdivision  of  the  church,  upon  the  ground 
mainly,  I  suppose,  that  the  life  of  the  church  was  spiritual,  and  in- 
visible, not  corporate  and  organic.  But  I  have  never  known  this 
rule  attempted  to  be  applied  to  private  or  municipal  corporations, 
nor  do  I  perceive  any  general  rule,  upon  which  it  could  be  justified. 

We  do  not  perceive  any  ground,  upon  which  to  determine  to 
which  section  the  organization  adheres.  We  think,  that  could  not 
be  determined  by  the  relative  proportion  of  the  sections.  For  these 
are  susceptible  of  infinite  variation,  and  it  is  at  least  supposable,  they 
may  happen  to  be  equal.  The  officers  may  fall  in  different  sections, 
or  all  in  one  section  and  the  school  house  in  the  other. 

And,  as  we  have  before  said  in  regard  to  entire  districts,  so  in 
regard  to  districts  divided,  we  do  not  see  how  it  is  of  any  impor- 
tance, as  to  the  proportion  of  the  sections,  whether  more,  or  less 
than  half.  It  seems  to  us,  that  if  we  attempt  to  keep  up  any  organic 
life  whatever  for  this  district,  it  must  be  in  the  whole  district,  as  it 
was  constituted,  before  the  division  of  the  town.  And  this  is  the 
only  view,  which  the  counsel  for  the  defendants  have  ventured  to 
urge  upon  our  consideration.  And  this  is  not  wholly  free  from  diffi- 
culties. It  may  be  asked,  what  kind  of  a  school  district  this  be- 
comes, by  falling  within  the  limits  of  two  towns  ?  Or  how  it  is  pos- 
sible to  dissolve  it?  I  should  perhaps  leave  these  questions  to  be 
solved  by  those,  whose  duty  it  may  become  to  solve  them.  I  could, 
I  think,  regard  the  former  organization,  extending  over  the  whole 
territory,  as  remaining,  until  the  towns  in  some  way  interfered  in 
the  matter. 

But  this,  it  seems  to  us,  will  not  legalize  the  proceedings.  For  if 
we  regard  the  warning  of  the  inhabitants  of  school  district  number 
six  in  Windsor  as  susceptible  of  including  the  whole  district,  by  its 
old  name,  yet  it  is  obvious,  that  those  who  warned  the  meeting  did  not 
so  understand  the  warning,  or  any  of  the  after  proceedings.  For 
when  they  come  to  assess  the  tax,  they  wholly  omit  those  persons 
residing  in  West  Windsor ;  and  this  was  not  done  through  inad- 
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vertence,  but  evidently  by  design.  This,  then,  must,  we  think,  be 
regarded  as  a  practical  construction  of  their  own  proceedings  in  To- 
ting and  collecting  this  tax.  We  think  it  impossible  to  say,  that  this 
tax  was  not  voted  and  assessed,  and  collected  by  officers  chosen  by 
that  portion  of  the  district  remaining  in  the  present  town  of  Wind- 
sor. And  this  we  think  something  more  than  a  mere  accidental 
departure,  in  details,  from  the  legal  rights  of  the  district.  It  was,  as 
we  think,  a  departure  in  essentials,  under  a  mistake,  to  be  sure,  but 
one  which  enters  into  the  essential  principle  and  very  basis  of  the 
proceeding.  And  unless  we  could  come  to  regard  such  proceeding 
as  legal,  which  we  cannot,  we  think  it  impossible  to  uphold  the  jus- 
tification of  the  defendant 

The  bill  of  exceptions  every  where  speaks  of  it  as  the  act  of  that 
portion  of  the  district  remaining  in  Windsor ;  the  pleadings  so  de- 
scribe it;  and  the  assessment  shows  the  omission  of  Earl  Cushman 
and  David  Sanderson  altogether ;  and  nothing  is  said,  that  this  was 
accidental,  and  the  contrary  is  very  obvious.  But  if  the  case  can 
be  put  upon  different  ground,  there  will  still  be  opportunity. 

The  division  of  the  old  town  of  Windsor  into  two  towns  cannot, 
in  any  sense,  be  considered  as  a  setting  off  a  portion  of  this  district, 
or  the  inhabitants,  to  West  Windsor,  any  more  than  of  the  other 
portion  to  Windsor,  as  it  seems  to  us ;  so  that  the  case  of  Richards 
▼•  Daggett 9  4  Mass.  684,  has  no  proper  application  to  the  case. 
Judgment  reversed  and  case  remanded 


David  H.  Sumner  v.  Edmund  Cummings  and  Harvey  Cummingb. 

Effect  of  repeal  of  penal  statute  upon  action  pending.     Costs  in 

such  case. 

The  repeal  of  a  statute  authoring  a  penal  action,  without  a  saving  clause,  takes 
away  me  right  of  the  plaintiff,  in  actions  pending,  brought  upon  the  statute,  to 
recover  any  judgment;  and  the  sail  will  be  dismissed,  upon  motion. 

But  costs  will  only  be  allowed  to  the  defendant  from  the  time  of  filing  the  motion 
to  dismiss. 


m  WINDSOR  COUNTY. 

Samoer  v.  Cammingt  el  al. 

The  plaintiff  declared  upon  the  statute  of  October  29, 1840,  which  entitled  the 
owner  of  lumber,  floating  down  Connecticut  River,  to  recover  six  times  the 
valne  against  any  person,  who  should  prevent  such  lumber  from  floating  down 
the  river,  or  should  destroy,  make  use  of,  or  dispose  of  such  lumber,  or  cut  out 
or  deface  the  marks;  and,  after  reciting  the  statute,  it  was  alleged,  in  different 
counts,  that  the  defendants,  with  force  and  arms,  had  prevented  divers  pine 
and  spruce  logs  of  the  plaintiff  from  floating  down  the  river,  and  had  destroyed 
and  disposed  of  and  defaced  and  cnt  out  the  marks  from  other  logs  of  the  plain- 
tiff, lying  upon  the  banks  of  the  river,  whereby  and  by  force  of  the  statute,  an 
action  had  accrued  to  the  plaintiff  to  recover  six  times  the  value  of  such  lumber. 
After  a  verdict  in  favor  of  the  plaintiff,  and  while  the  action  was  pending  upon 
review,  the  statute,  upon  which  the  action  was  founded,  was  repealed,  withont 
any  saving  clause.  And  it  was  held,  that  the  plaintiff  could  not  proceed, 
as  upon  a  declaration  in  trespass  at  common  law,  bnt  the  suit  must  be  dismis- 
sed, upon  motion  of  the  defendants. 

This  was  an  action  upon  the  statute  of  October  29,  1840,  which 
provided  a  mode  of  assessing  the  damages,  which  should  be  sustained 
by  the  owners  of  land  upon  Connecticut  River  by  reason  of  lumber, 
put  into  the  river,  being  carried  by  the  water  and  lodged  upon  the 
land,  and  not  removed  by  the  owners  previous  to  the  first  day  of 
May  in  each  year,  and  which  provided,  that  all  such  lumber,  not 
removed  by  the  first  day  of  November  in  each  year,  should  become 
the  property  of  the  land  owner,  and  also  provided,  that  if  any  person 
should  stop  any  lumber,  and  confine  it  in  any  place  in  this  state,  so 
as  to  prevent  it  from  floating  down  the  river,  which  lumber  should 
be  marked  with  any  owner's  name,  or  mark,  or  should  destroy, 
make  use  o£  or  dispose  of  the  same,  or  cut  out  or  deface  any  mark, 
otherwise  than  such  as  should  become  forfeit  under  this  statute,  he 
should  forfeit  and  pay  to  such  owner,  or  owners,  six  times  the  value 
of  said  lumber,  to  be  recovered  in  any  court  proper  to  try  the  same, 
or  before  any  justice  of  the  peace  having  jurisdiction  of  the  same. 
The  plaintiff  declared  against  the  defendants  "  in  an  action  on  a 
certain  statute  law  of  the  state  of  Vermont/'  and  then,  after  reciting 
the  statute  in  fo&c  verba,  alleged,  in  different  counts,  that  the  defend- 
ants, with  force  and  arms,  stopped,  confined,  and  prevented  from 
floating  down  Connecticut  River,  divers  pine  and  spruce  logs,  the 
property  of  the  plaintiff  and  marked  with  his  mark,  which  had  been 
previously  put  into  the  river  by  the  plaintiff  to  be  floated  down  the 
same,  and  were  then  floating  down  the  river ;  and  also,  with  force 
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and  anus,  destroyed  and  disposed  of,  and  cut  out  and  defaced  the 
marks  of  divers  other  logs  of  the  plaintiff,  marked  with  his  mark, 
and  found  lodged  and  lying  on  the  banks  and  meadow  adjoining  the 
river,  and  which  had  been  put  into  the  river  by  the  plaintiff  to  be 
floated  down,  and  which  had  not  become  forfeited,  as  provided  in 
the  statute ;  all  which  acts  of  the  defendants  were  declared  to  be 
contrary  to  the  aforesaid  statute;  and  it  was  alleged,  that  thereby  and 
by  force  of  the  statute  the  defendants  had  become  liable  to  pay  to 
the  plaintiff  six  times  the  value  of  the  said  lumber. 

By  the  statute  of  November  13,  1849,  which  came  in  force  Janu- 
ary 1,  1850,  the  statute  of  October  29,  1840,  upon  which  this  ac- 
tion was  predicated,  was  repealed  absolutely  and  without  any  saving 
clause.  And  at  May  Term,  1850,  of  the  county  court,  after  one 
trial  of  the  suit  and  a  verdict  for  the  plaintiff  and  a  review  entered 
by  the  defendants,  the  defendants  filed  a  motion  to  dismiss  the  suit, 
for  the  reason  that  the  statute,  upon  which  it  was  founded,  had  been 
so  repealed.  The  cause  was  then  continued,  upon  motion  of  the 
plaintiff;  and  at  the  September  Adjourned  Term,  1850, — Colla- 
ME*f  J.,  presiding, — the  court  dismissed  the  suit,  and  allowed  costs 
to  the  defendants  only  after  the  said  continuance. 

To  the  decision  dismissing  the  suit,  and  also  allowing  the  defend- 
ants any  costs,  the  plaintiff  excepted ;  and  to  the  decision  restricting 
the  defendants  costs  to  what  accrued  after  the  continuance,  and  not 
allowing  for  all  the  terms,  at  which  the  action  had  been  pending, 
the  defendants  excepted. 

Washburn  4*  Marsh  for  plaintiff. 

This  is,  in  substance,  an  action  of  trespass ;  and  that  is  an  appro* 
priate  form  of  action,  although  the  statute  is  recited,  for  the  dama- 
ges are  uncertain,  and  the  wrongful  act  of  the  defendants  was  in  its 
nature  a  trespass.  Peirce  v.  Spring  et  a/.,  15  Mass.  489.  Prcs- 
cott  r.  Tufts,  4  Mass.  146.  It  as  not  a  penal  action;  for  the  statute 
merely  gave  accumulative  damages  to  the  party  injured.  Ashurst, 
J.,  in  Woodgate  v.  Knatchbull,  2  T.  R.  155.  The  jury  render 
their  verdict  for  single  damages  only;  and  the  court,  upon  motion, 
increase  the  damages  to  the  amount  given  by  the  statute.  The  stat- 
ute is  merely  a  direction  to  the  court,  as  to  the  mode  of  entering  up 
judgment,  after  the  single  damages  have  been  assessed  by  the  jury. 


490  WINDSOR  COUNTY. 

Stunner  v.  Cammiags  «t  al. 

Lobddlv.  New  Bedford,  1  Mass.  152.     Clark  r.  Worthington,  12 
Pick.  571.     Beekman  v.  Chalmers,  1  Cow.  584. 

The  injury  complained  of  was  a  trespass  at  common  law;  and  the 
plaintiff  might  have  sustained  his  action  at  common  law,  without  a 
reference  to  the  statute,— thus  waiving  his  claim  to  the  enhanced 
damages.  And  the  repeal  of  the  statute  only  vacates  the  authority, 
which  the  court  had,  under  the  statute,  to  enter  up  judgment  for  die 
increased  damages.  Under  these  circumstances,  the  plaintiff  claims, 
that  the  reference  to  the  statute,  in  his  declaration,  should  be  treated 
as  surplusage,  and  he  should  be  allowed  to  recover  his  single  dama- 
ges, upon  this  declaration.  If  the  statute  had  remained  in  force,  he 
might  have  waived  the  enhanced  damages ;  and  the  repeal  of  the 
statute  merely  renders  it  inoperative  upon  him  to  do  what  before 
was  optional  with  him.  So  if  he  had  recited  the  statute  defectively, 
or  had  otherwise  counted,  so  as  to  deprive  him  of  his  right  to  have 
his  damages  increased,  he  might  still  have  taken  judgment  for  the 
single  damages.  Bennett  v.  Talbois,  1  Ld.  Raym.  150.  Regina  ▼. 
Wigg,  2  Ld.  Raym.  1163.  2  Cov.  &  H.  Dig.  1312.  1  Com.  Dig. 
382  ;  action  upon  Statute  C.  1  Kent.  467.  Rex  v.  Robinson,  2 
Burr.  803.  Ashurst,  J.,  in  Rex  v.  Harris,  4  T.  R.  205.  Borden 
▼.  Crocher,  10  Pick.  383.  Benton  v.  Dale,  1  Cow.  160.  Brown  v. 
Bristol,  1  Cow.  176.  1  Swift's  Dig.  585.  Grant  v.  Astle,  2  Doug. 
731,  n. 

But  if  the  action  must  be  dismissed,  the  court  erred  in  allowing 
to  the  defendants  costs.  Costs  are  not  given  at  comon  law ; — 1  Ld. 
Raym.  150,  n ;  2  Inst.  288, 289 ; — and  are  allowed  in  this  state  only 
upon  the  trial  of  an  issue  of  fact,  or  law,  going  to  the  merits  of  the 
suit,  or  where  the  plaintiff  becomes  nonsuit,  or  the  suit  is  abated,  or 
dismissed,  for  want  of  jurisdiction.  Rev.  St.  c.  25,  $  33.  Barlow 
v.  Burr,  1  Vt.  488.  The  special  provision,  made  by  the  statute  for 
the  latter  cases,  negates  the  intent  of  the  legislature,  that  costs  should 
be  allowed,  when  a  suit  is  determined  in  any  other  mode.  If  deter- 
mined by  the  death  of  the  party,  costs  are  not  allowed. 

Tracy,  Converse  4*  Barrett  for  defendants. 
The  motion  to  dismiss  is  based  on  the  rule  of  law,  that  no  judg- 
ment can  be  rendered,  penalty  enforced,  nor  punishment  inflicted, 
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for  violations  of  the  law,  committed  while  it  was  in  force,  unless 
some  special  provision  be  made  for  that  purpose  by  statute.  Yeaton 
et  al  v.  V.  mates,  5  Granch  881,  [2  U.  S.  Cond.  R.  256.]  United 
States  v.  Preston,  3  Pet.  66.  1  N.  H.  61.  6  Cranch  839.  lb.  208. 
The  same  doctrine  was  held  by  the  supreme  court  in  Orange  Co., 
in  an  indictment  under  the  law  regulating  pedler's  license.  State 
v.  Abbott. 

This  is  a  suit  to  recover  a  forfeiture,  not  damages.  It  is  no  ac- 
tion known  to  the  law,  for  enforcing  a  common  law  right.  5  Cow. 
678.  It  is  grounded  upon  the  statute  and  counts  upon  it  expressly. 
It  claims  to  recover  only  by  virtue  of  the  statute,  and  to  recover  the 
forfeiture,  tit  soUdo,  provided  by  the  statute.  It  is  not  assumpsit, 
debt,  trespass,  trover,  or  case,  but  a  special  action  founded  upon 
the  statute  of  1840.  It  is  not  the  same  nor  like  suits  to  recover 
damages,  in  which,  in  the  given  case,  the  statute  gives  the  right  to 
double,  triple,  or  other  multiplied  damages,  to  be  moved  for  at  the 
option  of  the  party  and  multiplied  by  the  court.  In  the  latter  class 
of  cases  suit  is  brought  in  common  form,  and,  on  verdict  for  single 
damages,  the  multiplication  is  moved  for.  In  the  case  in  hand  the 
plaintiff  would  not  be  able  to  recover  the  forfeiture,  under  the  statute, 
by  a  declaration  in  common  law  form  of  trespass  or  case. 

The  defendants  claim  costs  for  all  the  terms  the  case  was  pend- 
ing  in  the  county  court.  Independently  of  statute,  the  rule  govern- 
ing a  defendant's  right  to  costs  is,  that,  if  he  prevail,  he  is  entitled 
to  the  same  as  the  plaintiff  would  have  been,  had  the  plaintiff  pre* 
vailed.  3  Bl.  Com.  399.  This  is  the  result  of  English  statutes  and 
practice,  which  has  become  the  law  of  this  state,  except  in  cases  of 
specific  regulation  by  our  own  statute.  The  rule  of  the  civil  law,  as 
cited  by  Blackstone,  " victus  victori  in  expensis  condemnandus est" 
is  to  the  same  effect  and  of  equal  operation.    4  Mass.  659. 

There  is  no  statute  of  this  state  varying  this  rule,  as  applicable  to 
this  case.  Sec.  33,  chap.  25  of  the  Rev.  St.  is  entirely  consistent 
with  this  rule ;  and,  instead  of  creating  the  right  to  costs  in  the 
cases  named,  was  designed  to  place  the  jurisdiction  of  the  court  to 
award  costs  in  such  cases  beyond  question.  The  statute,  providing 
for  discretion  to  be  exercised  by  the  court  in  cases  where  the  de- 
fendant pleads  bankruptcy,  raises  the  inference  directly,  that  costs 
were  to  be  allowed  to  defendants  in  such  cases,  as  matter  of  legal 
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right,  until  the  statute  clothed  the  courts  with  power  over  the 
matter. 

The  form,  in  which  the  want  of  right  in  the  plaintiff  to  recover  is 
presented,  cannot  vary  the  defendant's  right  to  his  costs.  If  the 
suit  had  gone  on  to  trial,  on  the  general  issue,  no  judgment  could 
have  been  rendered  on  the  verdict  of  guilty.  Judgment  must  have 
been  for  the  defendant ;  and  it  would  have  been  the  duty  of  the 
court  to  take  notice  of  the  defect  of  right  in  the  plaintiff.  The  de- 
fendant might  have  demurred,  and  judgment  must  have  been  for  the 
defendant.  In  either  case  costs  would  have  been  taxable  for  defend- 
ant. The  proceeding  by  motion  arrives  at  the  same  result  more 
directly,  and  upon  it  the  defendant  prevails.  Why  is  he  not  entitled 
to  his  costs  ? 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  It  seems  to  be  admitted,  in  the  present  case,  that 
the  action,  as  a  penal  action,  perished  with  the  repeal  of  the  statute. 
The  plaintiff  now  seeks  to  uphold  the  declaration,  as  one  in  simple 
trespass.  This  we  should  be  inclined  to  do,  if  it  could  be  done 
without  resorting  to  a  degree  of  refinement,  which  would  savor  of 
puerility.  We  have  looked  into  the  cases  cited  by  counsel  upon  this 
point,  with  a  sincere  desire  to  find  some  justification  for  upholding 
the  action. 

Prtscott  v.  Tufts y  4  Mass.  146,  was  trespass  in  two  counts,  one 
in  common  form,  and  one  claiming  treble  damages,  under  a  provin- 
cial statute.  The  defendant  moved  in  arrest  of  judgment  for  a  mis- 
joinder ;  the  plaintiff  struck  out  his  count  upon  the  statute,  and  took 
judgment  upon  the  other,  and  the  court  held,  that  well  enough. 
Pierce  v.  Spring,  15  Mass.  489,  is  cited  for  the  same  purpose.  We 
understand  this  case  to  hold,  that  trespass  is  the  proper  form  of  ac- 
tion on  such  a  statute,  as  is  held  in  Prescott  v.  Tufts.  This  we 
have  no  doubt  is  sound  law.  But  in  this  class  of  cases  the  statute 
only  affects  the  damages.  It  does  not  profess  to  do  more.  But  in 
all  the  cases  cited  at  the  bar,  in  Massachusetts  and  New  York,  upon 
similar  statutes,  it  is  held,  that  the  treble  damages  cannot  be  recov- 
ered, except  by  counting  upon  the  statute. 

What  is  the  form  of  the  verdict  does  not  seem  to  us  important. 
We  know  the  Massachusetts  practice  is  in  those  cases,  when  stat- 
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utes  give  multiplied  damages,  even  to  the  party  aggrieved,  to  take  a 
verdict  for  the  single  value,  and  enter  up  judgment  for  the  penal 
measare  of  damages.  It  must  he  indifferent,  as  to  the  form  of  doing 
the  thing.  And  so  it  is  held  in  the  case  cited  from  I  Gallison  C.  C. 
R.  26,  Cross  v.  United  States.  But  on  a  general  verdict,  it  is  there 
said,  it  will  he  intended  it  was  for  the  accumulated  damages  given 
by  statute.  I  think  this  is  the  general  current  of  the  cases,  and 
the  general  course  of  practice  in  similar  cases,  out  of  Massachusetts. 
But  in  Beekman  v.  Chalmers,  1  Cow.  589,  it  was  held  sufficient  for 
the  jury  to  assess  single  damages.  But  in  Livingston  v.  Plainer, 
lb.  175,  it  was  held,  the  court  would  intend,  on  a  general  verdict, 
that  the  full  damages,  to  which  the  party  was  entitled,  were  assessed. 
But  we  -do  not  consider  this  point  important  to  the  determination  of 
the  case. 

The  present  case  seems  to  us  of  a  different  character.  It  seems 
more  like  an  action  of  case  upon  the  statute,  than  trespass;  and  if 
the  statute  had  provided,  that  the  action  should  be  debt,  we  do  not 
think  there  would  be  more  difficulty  in  so  calling  this  count,  than  in 
other  cases,  where  that  has  been  done.  The  action  is  in  fact  an 
action  on  the  statute  merely,  from  beginning  to  end.  It  is  upon  the 
statute  and  nothing  else.  And  to  now  allow  the  count  to  stand,  as 
and  for  a  mere  count  in  trespass,  is  doing  violence  to  language,  and 
to  every  purpose  of  the  original  intention  of  the  plaintiff,  or  his 
attorney. 

The  statute  gives  a  new  and  distinct  redress,  for  a  particular 
offence,  which  redress,  or  remedy,  was  of  a  highly  penal  character, 
and  the  action  is  merely  a  proceeding  to  punish  the  defendants  for 
an  offence,  and  at  the  same  time  to  give  the  plaintiff  his  redress,  in  a 
way  and  manner  wholly  unknown  before  the  statute.  The  legisla- 
ture, by  repealing  the  statute  without  any  saving  of  actions  pending, 
have  really  let  the  action  fall ;  and  now  we  are  asked  to  convert  it 
into  a  simple  action  of  trespass.  We  might,  as  well,  convert  it  into 
any  thing  else,  which  it  was  convenient  for  the  plaintiff  now  to 
set  up. 

The  case  has  been  very  ingeniously  presented,  and  we  have  no 
doubt  the  cases  cited  are  those,  which  would  best  subserve  the  pur- 
pose.    But  they  do  not  seem  to  us  to  justify  any  such  course.   Ben- 
xxiii.        55 
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nett  v.  Tobias,  1  Ld.  Raym.  150,  only  decides,  that  the  court  will, 
in  a  declaration,  refer  the  conclusion  contra  forman  statuti,  to  that 
portion  of  the  declaration,  to  which,  in  law,  it  is  applicable,  although 
in  some  sense  at  the  expense  of  the  more  obvious  grammatical  rela- 
tions. Regina  v.  Wigg,  2  Ld.  Raym.  1163,  only  decides,  that 
when  an  act  is  an  offence  at  common  law,  and  a  statute  superadds 
penalties,  it  is  still  indictable  at  common  law,  and  the  conclusion 
contra  forman  statuti  may  be  rejected.  That  may,  or  may  not,  be 
law.  But  we  should  think,  this  plaintiff  might  have  sued  in  com- 
mon form,  in  trespass,  notwithstanding  the  statute.  But  under  this 
declaration,  we  think  he  must  have  made  out  a  case  within  the  stat- 
ute, or  the  defendant  must  have  recovered.  Treating  it  as  a  com- 
mon declaration  in  trespass,  the  stopping  the  logs  in  the  river  is  not 
material ;  but  as  an  offence  under  the  statute,  it  is  essential.  If  the 
plaintiff  had  failed  to  make  out  his  case  under  the  statute,  he  could 
not  have  claimed  a  verdict  for  single  damages,  on  the  ground,  that 
he  had  made  out  a  case  of  trespass  to  his  logs  somewhere  in  the 
mountains  of  New  Hampshire.  The  penal  action  is  local ;  but  could 
the  plaintiff,  in  this  case,  claim  to  recover  for  some  trespass  com- 
mitted out  of  the  state?    We  think  not. 

We  think,  the  decision  as  to  costs  was  equitable  and  just.  And 
we  do  not  understand,  that  the  matter  of  costs  is  one,  upon  which 
courts  have  no  discretion.  We  understand,  in  all  cases,  it  is  dis- 
cretionary, to  some  extent,  in  what  form,  and  to  what  extent,  to  tax 
costs.  In  the  English  courts  this  subject  is  managed  far  more 
equitably  and  justly  than  with  us.  Costs  are  only  given  to  the  party 
prevailing,  upon  such  issues  as  he  prevails  upon ;  and  upon  those 
where  he  fails,  he  pays  costs.  It  ought  to  be  so  here,  and  we  see 
no  reason,  why  it  should  not  be  so.  And  in  this  case  the  plaintiff 
really  prevailed,  until  the  term,  at  which  the  motion  to  dismiss  was 
interposed. 

And  in  all  cases,  where  the  defendant  interposes  a  plea  puis 
darrien  continuance,  and  proceeds  upon  that  alone,  he  only  takes 
cost  from  the  time  of  plea  pleaded, — according  to  the  English  prac- 
tice, and  as  was  held  in  Orange  county  two  years  since,  by  this 
court  Judgment  affirmed. 
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Israel  P.  Brown  v.  Albertus  Edson  and  The  Town  of 
Plymouth. 

[Same  Cue,  98  Vt,  357.] 

Registry  in  New  Hampshire  of  ancient  deeds  of  land  in  this  state. 
Presumption  of  regularity.  Authentication  of  office  copy  of  deed 
from  another  state.  Case  overruled.  Power  of  administrator  in 
another  state  to  deed  land  in  this  state.  Estoppel  by  deed.  Pre- 
sumption of  deed.    Acquiescence  in  division  line. 

The  registry  of  a  deed  in  Exeter,  New  Hampshire,  conveying  land  within  what  is 
now  the  state  of  Vermont,  and  executed  and  recorded  previous  to  the  organiza- 
tion of  this  state,  and  while  the  territory  was  claimed  by  the  inhabitants  to  be- 
long to  the  province  of  New  Hampshire,  that  province  in  fact  maintaining  the 
actual  government  over  the  territory,  is  sufficient. 

The  court  will  always  incline  to  give  effect  to  snch  ancient  proceedings,  if  possi- 
ble, upon  the  ground  that  the  very  fact  of  their  having  been  taken  raises  some 
presumption  in  their  favor,  that, at  the  time,  they  were  regarded  as  valid;  and, 
unless  the  court  can  perceive  some  sure  ground,  upon  which  their  insufficiency 
rests,  it  ought  to  be  presumed,  that  some  law  then  existed,  by  which  the  pro- 
ceeding was  justified,  and  which  has  escaped  the  investigation  of  the  court, 
through  the  obscurity  which  lapse  of  time  always  induces. 

But  if  the  party  produce  an  office  copy  of  such  registry,  it  must  be  authenticated 
according  to  the  provisions  of  the  act  of  Congress  upon  this  subject. 

The  case  of  Ingersol  r.  Van  Guilder,  1  D.  Ch.  59,  where  it  is  said,  that  a 
judgment  of  a  justice  of  the  peace  need  not  be  authenticated  in  conformity  to 
the  act  of  congress,  and  that  it  is  only  prima  foci*  evidence  of  the  debt,  has  not 
been  regarded  as  law,  upon  either  point,  for  many  yean. 

But  the  registry  of  a  deed  in  Cheshire  county,  New  Hampshire,  in  February,  1781, 
which  deed  conveyed  land  in  Plymouth,  in  what  is  now  Windsor  county,  in 
this  state,  was  held  insufficient,  for  the  reason,  that  this  state  was  fully  organi- 
zed as  early  as  1777,  and  although  there  was  then  no  town  clerk's  office  in 
Plymouth,  or  any  adjoining  town,  and  Windsor  county,  although  constituted 
previous  to  the  registry  of  the  deed,  contained  no  clerk  or  office  for  records,  yet 
Cumberland  county,  embracing  what  is  now  Windsor  county,  was  fully  organ- 
ised, with  a  clerk  and  books  of  registry,  as  early  as  1779,  and  the  deed  should 
have  been  there  recorded. 
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An  administrator  cannot,  by  virtue  of  a  letter  of  administration  and  order  of  sale 
obtained  in  another  state,  convey  land  of  his  intestate  jitnated  in  this  state. 

Bnt  if  one,  who  has  the  legal  title  to  land  in  this  state,  execute  a  deed,  purport- 
ing to  convey  the  land,  be  is  estopped  to  deny,  that  the  title  thereby  passes,  al- 
though he  profess  to  execute  the  deed  as  administrator  of  some  one  else  posses- 
sing no  title,  and  of  whose  estate  he  has  no  legal  administration. 

It  can  never  be  presumed,  that  a  deed  of  land  was  anciently  executed  and  has 
been  since  lost,  except  for  the  purpose  of  quieting  a  long  continued  possession 
of  the  land.  And  if  the  premises  conveyed  by  snch  deed,  if  any  deed  existed, 
consisted  of  the  undivided  right  of  a  proprietor  of  a  township  granted  under  a 
New  Hampshire  charter,  it  is  not  sufficient,  for  the  purpose  of  laying  the  foun- 
dation for  presuming  the  existence  of  such  a  deed,  to  show,  that  the  party,  to 
whom  it  must  be  presumed  such  deed,  if  any,  was  executed,  and  his  grantees 
have  on  record  subsequent  deeds  of  such  undivided  right,  and  were  recogni- 
zed, by  the  other  proprietors,  as  the  proprietors  of  such  right. 

The  mere  acquiescence  in  a  line,  as  a  dividing  line,  between  adjoining  proprietors 
for  fifteen  years,  although  but  one  of  the  proprietors,  and  perhaps  neither,  is  in 
actual  possession,  is  sufficient  to  establish  that  line,  as  the  true  line  of  division, 
if  known  and  claimed  by  both  proprietors. 

The  plaintiff's  grantor  entered  into  possession  of  a  tract  of  land  in  Plymouth,  in 
1792,  under  a  survey  bill;  but  the  defendants,  who  claimed  a  tract  of  land, 
which  in  the  division  of  the  town  in  1796,  was  allotted  as  the  right  of  the  first 
settled  minister,  next  south  of  and  adjoining  the  tract  in  question,  gave  evidence 
tending  to  prove,  that  the  plaintiff's  grantor,  who  so  entered  into  possession, 
and  those  who  owned  and  possessed  the  land  under  him,  down  to  and  inclu- 
ding the  plaintiff,  and  as  late  as  1840,  had  from  time  to  time,  on  various  occa- 
sions, and  to  divers  persons,  pointed  out  a  line,  north  of  the  true  southerly  line 
of  the  pitch,  as  found  by  the  jury,  as  being  the  true  southerly  line,  and  uni- 
formly claimed  and  possessed  only  to  that  line;  and  it  was  held,  that  this  ac- 
quiescence, if  found  by  the  jury,  must  be  sufficient  to  establish  the  line,  so  claim- 
ed to,  as  the  trne  line,  notwithstanding  it  appeared ,  that  no  actual  possession 
was  taken  of  any  part  of  the  minister  right,  either  by  the  first  settled  minister, 
or  by  or  under  the  town,  until  1842,— which  was  but  three  or  four  years  pre- 
vious to  the  commencement  of  this  suit. 

i 

Ejectment  for  land  in  Plymouth.  Plea,  the  general  issue,  and 
trial  by  jury,  December  Term,  1850, — Collamer,  J.,  presiding. 

The  plaintiff  claimed  title  to  the  land,  described  in  his  declara- 
tion, as  part  of  the  right  of  John  Grimes,  who  was  one  of  the  origi- 
nal proprietors  under  the  charter  of  Plymouth,  then  called  Saltash, 
granted  by  Benning  Wentworth,  governor  of  the  province  of  New 
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Hampshire.  No  queition  was  made  in  reference  to  any  of  the  deeds, 
by  which  the  tide  was  transmitted  from  Grimes  to  the  plaintiff,  ex- 
cepting as  follows. 

The  plaintiff  offered  in  evidence  an  office  copy  of  a  deed  from 
John  Grimes  to  Josiah  Willard,  dated  July  15,  1765,  recorded  at 
Exeter,  New  Hampshire,  July  18,  1765,  and  purporting  to  convey 
the  right  of  Grimes  under  the  charter  above  mentioned.  This  was 
certified  to  be  a  true  copy  of  record  by  Josiah  B.  Wiggin,  register 
of  deeds  for  the  county  of  Rockingham,  New  Hampshire,  in  whose 
office  the  original  record  remained,  under  date  of  November  8, 1850 ; 
and  a  certificate  was  annexed,  signed  by  the  clerk  of  the  court  of 
common  pleas  for  the  county  of  Rockingham,  under  the  seal  of  said 
court,  that  Josiah  B.  Wiggins  was  register  of  deeds  for  said  county, 
and  by  law  the  keeper  of  the  records  in  the  registry  of  deeds  of  said 
county,  and  the  proper  officer  to  make  and  certify  copies  thereof, 
and  that  his  genuine  signature  was  attached  to  his  certificate,  above 
mentioned.  To  the  admission  of  this  evidence  the  defendants  ob- 
jected ;  but  the  objection  was  overruled  by  the  court.  The  plaintiff 
also  offered  in  evidence  an  office  copy  of  a  deed  from  Josiah  Wil- 
lard to  David  Baldwin,  dated  February  21, 1781,  recorded  at  Keene, 
in  the  county  of  Cheshire  and  State  of  New  Hampshire,  May  25, 
1781,  purporting  to  convey  the  right  of  Grimes  under  the  charter 
above  mentioned,  and  certified  by  the  present  register  of  deeds  and 
clerk  of  the  court  of  common  pleas  for  the  county  of  Cheshire,  in 
the  same  manner  with  the  deed  from  Grimes  to  Willard,  above  men- 
tioned. To  this  evidence  the  defendants  also  objected ;  but  the  ob- 
jection was  overruled  by  the  court  It  appeared,  that  there  were  no 
county  records  in  Windsor  county,  in  this  state,  in  which  Plymouth 
is  situated,  of  an  earlier  date  than  1782,  and  no  county  clerk. 

The  plaintiff  also  offered  in  evidence  an  office  copy,  from  the  re- 
cords of  Plymouth,  of  a  deed  from  David  Baldwin,  administrator  of 
Thomas  Kennall,  to  Jonathan  Wilder,  dated  April  24, 1786,  and 
recorded  April  7,  1789.    This  deed  was  in  these  words  : — 

To  all  people,  to  whom  these  presents  come,  I,  David  Baldwin, 
of  Heath,  in  the  county  of  Hampshire  and  Commonwealth  of  Massa- 
chusetts, yeoman,  sendeth — Greeting. 

Know  ye,  that  whereas  Thomas  Kendall,  late  of  Charlemont  in 
the  aforesaid  county  of  Hampshire,  deceased,  was  seized,  in  his  own 
right,  in  fee,  of  a  certain  estate  or  right  of  land  in  the  town  of  Sal- 
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tash  in  the  state  of  Vermont,  so  called,  and  whereas  I,  the  said  Da- 
vid Baldwin,  did  take  upon  myself  the  administration  of  the  estate  of 
the  said  Thomas  Kendall,  deceased,  and,  in  pursuance  of  said  duty 
of  administration,  did  represent  said  estate  insolvent,  and  also  did 
obtain  of  the  Supreme  Judicial  Court,  held  at  Northampton,  within 
and  for  the  county  of  Hampshire,  on  the  first  Tuesday  in  May,  in 
in  the  year  of  our  Lord  1785,  to  make  sale  at  public  vendue,  to  the 
highest  bidder,  the  whole  of  the  real  estate  of  the  deceased,  and  did 
accordingly  sell  the  said  estate  at  public  vendue. 

Therefore,  consideration  of  six  pounds  to  me  in  hand  paid  before 
the  delivery  hereof  by  Jonathan  Wilder,  of  Lancaster,  in  the  county 
of  Worcester,  in  the  commonwealth  of  Massachusetts,  yeoman,  the 
receipt  whereof  I  do,  in  the  capacity  of  administrator  aforesaid,  here- 
by acknowledge,  and  do,  in  the  capacity  of  administrator  aforesaid, 
in  the  name  and  behalf  of  the  heirs,  of  the  executors  and  adminis- 
trators of  the  above  said  Thomas  Kendall,  forever  quitclaim  unto 
him,  the  said  Jonathan  Wilder,  his  heirs  and  assigns  forever,  all  the 
said  right  of  land  in  the  town  of  S a] tash  aforesaid,  which  did  belong 
to  Thomas  Kendall,  it  being  the  original  right  of  John  Grimes,  the 
said  Jonathan  being  the  highest  bidder  therefor.     In  Witness,  &c. 

To  this  evidence  the  defendants  also  objected ;  but  the  objection 
was  overruled  by  the  court.  No  deed  was  shown  from  David  Bald- 
win to  Thomas  Kendall ;  but  testimony  was  given  tending  to  prove, 
that  the  David  Baldwin,  to  whom  the  deed  of  Josiah  Willard  was 
given,  was  the  same  man  that  executed  the  deed  as  administrator  of 
Kendall,  above  recited. 

The  plaintiff  also  gave  in  evidence  a  copy  of  a  deed,  duly  certi- 
fied, from  Jonathan  Wilder  to  Luke  Rice,  dated  March  6,  1787, 
purporting  to  convey  the  right  of  Grimes,  above  mentioned.  It  ap- 
peared by  the  proprietors'  records,  that  Luke  Rice,  from  1787,  was 
regarded  by  the  proprietors  of  the  town  as  the  owner  of  the  right  of 
Grimes,  that  he  acted  in  the  proprietors'  meetings,  and  was  chosen 
treasurer  of  the  proprietors,  and  that  land,  including  the  pitch,  or 
survey,  hereinafter  mentioned,  was  duly  assigned  to  him,  sufficient 
to  make  up  the  whole  right  of  Grimes.  The  plaintiff  also  gave  in 
evidence  a  copy  of  the  record  of  the  survey  of  a  pitch,  made  by 
Luke  Rice  September  12,  1787,  and  duly  recorded,  purporting  to 
locate  one  hundred  and  fifteen  acres  of  land  upon  the  right  of 
Grimes.  It  appeared,  that,  by  a  vote  of  the  proprietors,  all  such 
surveys  were  confirmed  to  the  persons  making  them,  as  part  of  their 
respective  rights,  and  that  the  pitch  made  by  Luke  Rice,  above 
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mentioned,  was  assigned  to  him  by  vote  of  the  proprietors  in  1795, 
in  lieu  of  his  draft  on  the  right  of  Grimes.  It  appeared,  that  in 
1792  Luke  Rice  went  into  possession  of  this  land  so  surveyed ;  and 
by  a  series  of  deeds  the  land  contained  in  said  survey  was  conveyed 
from  Luke  Rice,  through  various  persons,  to  the  plaintiff,  and  pos- 
session accompanied  the  same,  and  the  plaintiff  claims  the  land,  in 
this  suit,  as  a  part  of  the  land  contained  in  this  survey. 

The  defendants  showed  by  the  proprietors1  records,  that  in  1795 
the  proprietors  voted,  that  Joseph  Crary,  their  surveyor,  complete  a 
survey  of  the  town,  and  make  a  field  book  and  plan  thereof;  which 
was  accordingly  done  in  1796,  and  the  field  book  and  plan  were  de- 
posited with  the  proprietors'  records,  and  have  ever  continued  there* 
with  in  the  proprietors'  and  town  clerk's  office,  and  have  ever  been 
regarded  as  the  true  field  book  and  plan  of  the  town.  The  field 
book  and  plan  lay  down  the  survey  made  by  Luke  Rice,  with  the 
lines  and  boundaries  thereof;  and  the  right  granted  by  the  charter 
to  the  first  settled  minister  in  the  town  was  located  next  south  of  and 
adjoining  the  Luke  Rice  survey.  No  actual  possession  was  taken 
of  any  part  of  the  minister  right,  either  by  the  first  settled  minister, 
or  by  or  under  the  town,  until  1842,  when  the  town  leased  a  part 
thereof;  and  afterwards,  in  1844,  the  town  leased  another  part  to 
the  defendant  Edson,  who  thereupon  entered  and  cut  the  timber  up* 
on  a  part  of  what  was  so  leased  to  him. 

This  entry  and  possession  the  plaintiff  insisted,  and  gave  evidence 
tending  to  prove,  was  upon  the  land  contained  in  the  survey  made 
by  Luke  Rice,  as  above,  and  north  of  the  true  original  southerly 
line  thereof.  The  defendants  gave  evidence  tending  to  prove,  that 
the  true  southerly  line  of  said  survey  is  northerly  of  the  part,  of 
which  Edson  so  took  possession,  and  that  the  land,  of  which  he  took 
possession,  is  on  the  minister  right. 

The  defendants  gave  evidence  tending  to  prove,  that  Luke  Rice 
and  those  who  owned  and  possessed  this  land  under  him,  down  to 
and  including  the  plaintiff,  had  from  time  to  time,  on  various  occa- 
sions and  to  divers  persons,  pointed  out  a  line  as  the  southerly  line 
of  said  survey,  and  had  uniformly  claimed  only  to  that  line,  until 
after  the  year  1840;  and  that  neither  the  plaintiff,  nor  any  of  those 
under  whom  he  claims,  ever  made  any  clearing,  or  inclosure,  beyond 
or  even  so  far  south  as  to  the  line,  so  shown  by  them  as  the  south- 
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erly  line  of  their  land ;  and  that  the  line  so  shown  is  north  of  the 
clearing  so  made  by  the  defendants,  and  of  the  land  of  which  they 
took  possession. 

The  plaintiff  gave  in  evidence  the  deposition  of  Lake  Rice,  taken 
July  6,  1847 ;  and  the  defendants  gave  in  evidence  the  depositions 
of  Richard  R.  Ellis  and  Nancy  S.  Rice,  in  which  they  testified  to 
declarations  made  by  Luke  Rice,  and  conversation  between  the 
plaintiff  and  Rice,  at  the  time  Rice's  deposition  was  taken. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that  he  was 
entitled  to  hold  all  the  land  contained  in  the  survey  made  by  Luke 
Rice,  and  that,  if  the  defendants  had  cut  timber  and  held  possession 
on  any  part  thereof,  as  the  original  corners  and  lines  were  made  and 
marked  at  the  time  of  the  survey,  they  should  return  a  verdict  for 
the  plaintiff.  The  plaintiff  also  requested  the  court  to  charge  the 
jury,  that  the  depositions  of  Richard  R.  Ellis  and  Nancy  S.  Rice 
were  not  legal  evidence,  to  show  what  were  the  original  lines  or 
corners  of  said  survey. 

The  defendants  requested  the  court  to  charge  the  jury,  that  if 
they  found  that  Luke  Rice  and  the  persons  owning  and  occupying 
the  land  included  in  said  survey,  down  to  and  including  the  plaintiff 
had  always,  before  and  until  1840,  shown  and  claimed  only  to  a  cer- 
tainAne  as  the  southerly  line  thereof,  and  as  the  line  between  their 
land  and  the  minister  right,  the  plaintiff  could  not  now  be  permitted 
to  claim  and  recover  for  land  southerly  of  that  line ;  and  also  re- 
quested the  court  to  charge  the  jury,  that  the  depositions  of  Rich- 
ard R.  Ellis  and  Nancy  S.  Rice,  and  the  matters  therein  contained, 
were  competent  testimony,  tending  to  prove  what  were  the  true 
original  corners  of  said  surveyed  land. 

The  court  charged  the  jury, — among  other  things, — that  if  they 
found  the  true  original  southerly  line  of  said  land,  so  surveyed  by 
Luke  Rice,  was  where  the  testimony  of  the  defendants  tended  to 
prove,  northerly  of  the  chopping  and  possession  of  the  defendants, 
they  should  find  their  verdict  for  the  defendants;  that  in  determining 
where  were  the  true  original  lines  and  corners  of  the  land  surveyed 
by  Luke  Rice,  the  jury  should  regard  the  statements,  claims  and 
acts  of  the  owners  and  occupants  of  said  land,  while  they  were  such, 
including  those  of  the  plaintiff,  as  evidence  of  much  weight,  but  not 
as  conclusive ;  that  if  the  jury  found,  that  the  true  original  southerly 
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line  of  the  survey  was  not  where  the  defendants  claim,  but 
where  the  plaintiff  claims,  southerly  of  the  possession  taken  by  the 
defendants,  they  would  then  proceed  to  inquire,  whether  the  plaintiff 
has  legal  title  to  the  land ;  and  on  this  point  the  court  instructed  the 
the  jury,  that  if  they  found,  that  the  David  Baldwin,  who  executed 
the  deed  to  Jonathan  Wilder,  was  the  same  man,  who  received  the 
deed  from  Josiah  Willard,  then  the  plaintiff  had  shown  a  legal  title 
to  the  land  contained  in  the  survey  of  Luke  Rice,  and  was  entitled 
to  hold  all  the  land  contained  within  its  original  limits;  that  if  the 
jury  did  not  find,  that  said  David  Baldwin  was  the  same  man  men- 
tioned in  the  two  deeds,  the  jury  might,  from  the  lapse  of  time  that 
Luke  Rice  acted  and  had  been  received  as  the  owner  of  the  Grimes 
right,  the  allotment  of  land  to  him  accordingly,  and  the  acquiescence 
therein,  and  the  taking  possession  and  disposal  of  land  under  said 
claim,  presume  a  deed,  or  conveyance,  from  the  David  Baldwin,  who 
received  the  deed  from  Josiah  Willard,  to  Kendall,  which  has  been 
lost,  provided  the  jury  believe  such  to  have  been  the  fact ;  and  that, 
if  the  jury  so  found,  the  plaintiff  had  shown  legal  title  to  the  land 
contained  in  the  survey  of  Luke  Rice,  and  was  entitled  to  hold  all 
the  land  contained  within  its  original  boundaries. 

The  court  also  charged  the  jury,  that  if  they  did  not  find,  that  the 
David  Baldwin  mentioned  in  the  two  deeds  was  the  same  man,  and 
did  not  find,  that  any  deed  of  said  land  had  ever  been  executed  to 
Kendall,  then  the  plaintiff's  title  to  the  land  was  only  possessory, 
and  good  only  by  virtue  of  the  statute  of  limitations,  and  in  that  case 
the  plaintiff  could  only  hold  to  such  line,  as  he  and  those  under 
whom  he  claimed  had  shown  as  the  southern  boundary  line  of  their 
land,  and  southerly  of  which  they  took  no  possession ;  and  if,  from 
the  testimony,  they  found  such  to  be  the  fact,  and  that  such  line  was 
north  of  the  defendants'  possession,  then  their  verdict  should  be  for 
the  defendants,  notwithstanding  they  found  the  original  south  line  of 
said  survey  to  have  actually  been  southerly  of  the  defendants'  posses- 
sion, and  where  the  plaintiff  claims.  In  regard  to  the  depositions, 
the  court  charged  the  jury,  that  the  statements  of  Luke  Rice  as  to 
the  boundaries  of  his  survey,  made  by  him  long  after  he  ceased 
to  own  or  occupy  the  land,  as  testified  to  by  Ellis  and  Nancy  S. 
Rice,  in  their  depositions,  were  not  legal  evidence  of  such  bounda- 
xxiii.        56 
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ries,  and  that  the  only  proper  effect  of  the  depositions  was  to  weaken 
and  discredit  the  deposition  of  Luke  Rice. 

Verdict  for  plaintiff.     Exceptions  by  defendants. 

S.  FuUatn  and  Tracy,  Converse  4*  Barrett  for  defendants. 

The  defendants  insist,  that  the  court  erred  in  admitting  the  copies 
of  the  deeds  objected  to.  No  copy  of  a  deed  can  be  admitted  in  ev- 
idence,  unless  by  virtue  of  some  statute  law.  The  constitution  of 
this  state  requires  all  deeds  and  conveyances  of  land  to  be  recorded 
in  the  town  clerk's  office  of  their  respective  towns,  and  for  want 
(hereof,  in  the  county  clerk's  office.  Rev.  St.  27,  §  35.  This  pro- 
vision of  the  constitution  has  been  in  force  since  July  4,  1793;  and 
we  have  no  statute  authorizing  office  copies  of  deeds  recorded  out 
ef  the  state  to  be  used  as  evidence  in  this  state.  The  copies  are  not 
properly  authenticated.    Ingersoll's  Abr.  U.  S.  Statutes  299. 

The  case  shows,  that  Luke  Rice  pitched  the  lot  Sept  12, 1787, 
and  went  into  possession  in  1792,  and  that  the  minister  right  was 
laid  out  afterwards,  and  a  plan  and  field  book  was  made  in  1796,  lo- 
cating the  minister  right  south  of  and  adjoining  the  Luke  Rice  lot 
The  defendants  insist,  tbat  if  Luke  Rice  and  those  claiming  under 
him  claimed  to  the  line,  to  which  the  defendants  claim,  and  recog- 
nized it  as  the  true  line  between  the  lots  for  fifty  years,  they  are  es- 
topped from  going  farther  south  than  that  line ;  and  hence  the  court 
erred  in  refusing  to  charge  as  requested  on  that  point.  Again,  if 
Luke  Rice  uniformly  claimed  to  that  line  from  1792,  and  thoee 
claiming  under  him  did  the  same,  until  1840,  that  line  became  fixed 
by  the  statute  of  limitations,  and  should  not  now  be  disturbed.  It 
is  a  plain  case  of  owners  acquiescing  in  a  marked  line  between  their 
timber  lots  for  fifty  years. 

The  defendants  also  insist,  that  the  court  erred  in  charging  the 
jury,  that  if  the  David  Baldwin,  who  executed  the  deed  to  Wilder, 
was  the  same  man  who  received  the  deed  from  Joeiah  Willard,  it 
made  a  good  title  in  the  plaintiff; — 1.  Because  the  David  Baldwin 
who  deeded  to  Wilder  only  professes  to  convey  the  title  of  Thomas 
Kendall  by  quitclaim  deed,  and  everything  else  being  regular,  a  title 
should  be  shown  in  Kendall.  2.  If  he  were  the  same  man,  be 
might  have  conveyed  away  his  right  to  the  premises  before  he  be- 
came administrator,  and  that  title  still  be  outstanding ;  which  would 
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confine  the  plaintiff  to  his  possessory  right  3.  The  laws  of  Mass* 
acbusetts  might  have  compelled  him  to  deed  all  such  lands,  as  the 
deceased  claimed  title  to.  4.  The  deed  does  not  purport  to  con- 
vey any  right  of  Baldwin.  5.  We  deny  that  Baldwin  would  he  es- 
topped from  asserting  his  own  title  by  quitclaiming  Kendalls. 

The  defendants  also  insist,  that  the  court  erred,  in  permitting  the 
jury  to  presume  a  deed  from  long  acquiescence.  It  seems  strange, 
that  a  deed  may  be  presumed  from  acquiescence,  and  yet  the  parties 
not  be  bound  by  an  acquiescence  in  a  division  line  the  same  length 
of  time. 

The  charge  of  the  court  in  relation  to  the  depositions  was  clearly 
wrong. 

Washburn  6?  Marsh  for  plaintiff. 

1.  The  deed  from  Grimes  to  Willard,  which  was  recorded  in  Ex- 
eter in  1765,  was  properly  received  in  evidence.  Vermont  was 
claimed  as  part  of  New  Hampshire  until  1777,  when  she  declared 
herself  an  independent  state.  The  jurisdiction  of  New  York  was 
repudiated  by  her  citizens.  The  order  in  council  of  1764,  which 
declared  Connecticut  River  to  be  the  boundary  between  New  Hamp- 
shire and  New  York,  was  never  assented  to  by  the  citizens  of  Ver- 
mont, and  was  of  no  effect,  and  was  in  effect  abrogated  by  the  two  or- 
ders in  council  of  1767,  by  which  the  act  of  New  York,  in  preating 
the  county  of  Cumberland,  was  annulled,  and  the  jurisdiction  of  New 
York  over  the  "  New  Hampshire  Grants "  was  restrained.  This 
left  matters,  as  though  the  first  order  had  never  been  made,  and 
Cumberland  county  never  constituted.  Until  1771  New  Hamp- 
shire was  not  divided  into  counties,  and  the  office  of  the  register  of 
deeds  of  the  state  was  at  Exeter.  Vermont  being,,  at  least  dc  facto, 
a  part  of  New  Hampshire,  the  proper  place  to  record  this  deed  was 
Exeter.    If  this  be  sor  the  copy  we  produce  is  sufficient 

If  this  be  not  so,  the  deed  was  not  required  to  be  recorded.  And 
in  that  e?ent  we  are  entitled  to  use  the  copy,  as  properly  authenti- 
cated, coming  from  a  known  and  public  depository  of  deeds,  where 
it  is  reasonable  and  probable  the  original  would  be  deposited,  and 
where  it  has  been  matter  of  public  record  for  eighty  five  years.  1 
Oreenl.  Ev.  182,  576.  Doe  d.  NeaJe  v.  Samples,  8  Ad.  &  E.  151, 
[35  E.  C.  L.  363.]    Doe  d.  Jacobs  v.  Philips,  8  Ad  &  R,  N.  8., 
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[65  E.  C.  L.J  156.     Craughton  v.  Blake,  12  M.  6z,  W.  205.    Doe 
d.  Wm.  IV  v.  Roberts,  13  M.  &  W.  519. 

2.  The  deed  from  Willard  to  David  Baldwin  was  properly  ad- 
mitted. This  deed  was  recorded  in  Keene,  in  May,  1781.  Cheshire 
county  was  constituted  in  1771.  The  first  constitution  of  this  state, 
adopted  in  1777,  provided, — Part  2.  sec.  31, — that  all  deeds  and 
conveyances  of  land  should  be  recorded  in  the  town  clerk's  office  in 
their  respective  towns.  The  revised  constitution  of  1785, — Part  2, 
sec.  32, — required  them  to  be  recorded  in  their  respective  towns, 
and  for  want  thereof,  in  the  county  clerk's  office.  Saltash  was  not 
organized  until  1787, — after  this  deed  was  executed  and  recorded ; 
Windsor  county  was  constituted  in  February,  1781,  but  there  was 
no  county  clerk  until  1782.  In  April,  1781,  the  union  between 
Vermont  and  many  of  the  towns  in  New  Hampshire,  including  the 
whole  of  Cheshire  county,  was  consummated.  And  in  April,  1781, 
the  legislature  of  the  state,  thus  constituted,  created  the  county  of 
Washington, — which  included  all  of  New  Hampshire  south  of  Clare- 
mont  This  county  of  Washington  adjoined  Windsor  county.  Vt. 
State  Papers  427.  And  the  deed  was  undoubtededly  recorded  in 
Keene,  which  was  the  shire  town  of  Washington  county,  for  the 
reason,  that  there  was  no  place  in  Windsor  county,  where  it  could 
be  recorded.  Either  Keene,  as  being  the  shire  town  of  an  adjoining 
county,  was  the  proper  place  to  record  the  deed,  or  else  it  was  not 
required  to  be  recorded.  If  the  former,  then  the  copy  we  produce 
is  sufficient,  if  the  latter,  then  we  may  use  the  copy  for  the  reasons 
stated  above  in  reference  to  the  deed  from  Grimes  to  Willard. 

3.  If  the  David  Baldwin,  to  whom  Willard  conveyed,  is  the  same 
David  Baldwin,  who,  as  administrator  of  Kendall,  conveyed  the 
Grimes  right  to  Wilder,  the  effect  of  his  deed  as  administrator,  reci- 
ting that  Kendall  was  owner  of  the  land  in  fee,  was  to  pass  his  own 
title,  as  against  all  the  world.  In  construing  all  deeds,  we  are  to 
give  effect  to  them  according  to  the  intent  of  the  parties,  when  that 
can  be  ascertained.  2  Smith's  Lead.  Cas.  522.  Blake  v.  Tucker, 
12  Vt.  39.  Comstoek  v.  Smith,  13  Pick.  116.  In  this  instance  the 
intent  is  apparent,  on  the  part  of  Baldwin,  to  convey,  and  on  the 
part  of  Wilder  to  receive,  an  indefeasible  title.  Under  the  statute  of 
1779  a  deed,  executed  in  due  form  and  recorded,  operated  to  trans- 
fer the  land,  without  any  farther  ceremony.    If,  then,  the  grantor 
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had  title  and  possession,  his  deed,  properly  executed,  passed  both, 
without  livery  of  seisin.  David  Baldwin  had  both.  His  deed  to 
Wilder  recites,  that  the  title  in  fee  was  so  situated,  that  it  might 
pass  by  that  deed.  Then  the  intent  was,  that  it  should  so  pass,— 
otherwise  the  act  of  the  parties,  in  executing  and  receiving  the  deed, 
was  nugatory.  The  deed  is  in  the  name  of  Baldwin,  and  is  duly 
executed  by  him,  and  recorded.  If  it  has  no  other  effect,  we  claim 
for  it  the  effect  of  a  grant  of  Baldwin's  title,  and,  of  course,  of  the 
land.  Any  words  will  create  a  grant,  which  show  the  intent,  that 
the  land  should  pass. 

But  the  recital  operates  upon  the  interest  in  the  land,  which  was 
the  subject  of  the  conveyance,  and,  as  an  estoppel,  bars  parties  and 
privies.  It  operated  as  much  upon  the  interest  in  the  land,  and  was 
as  much  a  muniment  of  the  title,  as  any  covenant.  6  Pet.  612. 
But,  inasmuch  as  Baldwin  had  both  title  and  possession  at  the  time, 
this  estoppel  is  fed  by  the  interest  thus  held  by  him,  and  makes  the 
title  of  the  grantee  good  against  the  world.  The  distinction  is, 
that  if  the  grantor  have  title  and  possesssion,  which  he  can  convey, 
and  the  intent  to  convey  be  apparent  upon  the  deed,  an  interest  passes 
to  the  grantee,  either  directly,  as  a  grant,  or  indirectly,  as  an  estop* 
pel  fed  by  the  existing  title,  and  thus  becoming  an  interest ; — but  if 
the  grantor  have  no  title  at  the  time,  which  can  pass,  and  the  con- 
veyance be  only  by  grant,  then  there  is  no  estoppel,  and  no  interest 
conveyed,  because  the  grant  operates  upon  the  present  estate  only. 
But  if  the  grant  be  with  warranty,  then  the  estoppel  is  created,  and 
this  becomes  an  interest  by  reason  of  the  subsequently  accruing 
title  to  the  grantor,  for  the  same  reason  given  in  the  preceding  case, 
— that  is,  the  intent  of  the  parties,  that  it  should  so  operate.  Tre- 
vivan  v.  Lawrence,  1  Salk.  276.  Doe  d.  Christmas  v.  Oliver,  10  B. 
&  C.  181,  [21  E.  C.  L.  50.]  Weale  v.  Lower,  Pollexf.  66,  cited  in 
3  Pick.  59.  Dudley  v.  Cadwell,  19  Conn.  226.  Somes  v.  Skinner, 
3  Pick.  52.  White  v.  Patten,  24  Pick.  324.  Stow  v.  Wyse,  7 
Conn.  214.  Shelley  v.  Wright,  Willes  9.  Green  v.  Clark,  13  Vt. 
158.  2  Smith's  Lead.  Cases,  511, 522.  Blake  v.  Tucker,  12  Vt.  39. 
Story,  J.,  in  Crane  v.  Morris,  6  Pet  612.  Paine  et  al.  v.  Smead, 
1  D.  Chip.  56. 

4.  If  the  identity  of  the  persons  is  not  proved,  then  the  jury  were 
correctly  instructed,  that  they  might  presume  a  deed  from  Baldwin 
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to  Kendall,  which  is  lost.    Jackson  v.  Russell,  4  Wend.  543.    Car- 
ver v.  Jackson,  4  Pet.  83.     Crane  v.  Morris,  6  Pet.  598,  612. 

5.  The  declarations  of  the  plaintiff  and  those  under  whom  he 
claims,  as  to  the  location  of  the  south  line  of  the  Lnke  Rice  survey, 
can  operate  no  estoppel  upon  the  plaintiff  from  proving,  under  a  claim 
of  title  in  fact,  that  the  true  south  line  was  in  a  different  place, 
and  that  the  declarations  were  made  under  a  mistake.  It  is  not  pre- 
tended, that  these  declarations  have  operated  any  fraud  upon  the  de- 
fendants. The  defendants  have  had  no  possession,  in  law  or  fact, 
of  the  disputed  premises,  until  since  1844,  and  if  the  plaintiff  has 
had  none,  the  only  effect  has  been,  to  leave  the  possession  vacant, 
subject  to  be  controlled,  at  any  time,  by  the  true  title.  These  de- 
clarations could  only  operate  to  limit  the  possessory  title  of  the  plain- 
tiff, and  that  effect  was  fully  given  to  them  by  the  charge  of  the 
court.    Brown  v.  Edson  et  al,  22  Vt.  357. 

The  opinion  of  the  court  was  delivered  by 

Red  field,  J.  This  case  involves  numerous  questions,  and  many 
of  very  considerable  importance.  The  case  being  presented  very 
much  at  length  on  the  exceptions,  and  having  been  very  thoroughly 
discussed  at  the  bar,  it  seems  important  to  the  interests  of  the  par- 
ties, that  ail  the  questions  presented,  which  are  material  to  its  final 
determination  should  now  be  decided. 

I.  The  first  question  arises  in  regard  to  an  office  copy  of  a  deed 
from  John  Grimes  to  Josiah  Willard  of  the  right  in  question,  being 
the  right  of  said  Grimes  to  one  share  of  land  in  the  town  of  Sahash, 
(now  Plymouth,)  dated  July  15,  1765,  from  the  registry  of  deeds  in 
Exeter  N.  H.  The  registry  is  dated  "  July  ye  18, 1765."  This 
copy  is  certified  by  the  present  register ;  and  his  authentication  is 
verified  by  the  certificate  of  the  clerk  of  common  pleas  of  that 
county.    Two  questions  are  made  in  regard  to  this  copy. 

1.  Whether  the  original  registry  is  of  such  a  character,  that  it 
can  be  regarded  as  evidence  of  the  original  deed.  This  will  de- 
pend upon  the  inquiry,  whether,  at  the  date  of  the  registry,  there 
was  any  law  justifying  suph  registry.  We  should  always  incline  to 
give  effect  to  such  ancient  proceedings,  if  possible,  upon  the  ground , 
that  the  very  fact  of  their  having  been  taken  raises  some  presump- 
tion in  their  favor,  that,  at  the  time,  they  were  regarded  as  valid,  and 


MARCH  TERM,  1851.  447 

Brown  v.  Edson  et  al. 

unless  we  can  perceive  some  good  ground,  upon  which  their  insuffi- 
cency  rests,  it  ought  to  be  presumed,  that  some  law  then  existed,  by 
which  the  proceeding  was  justified,  and  which  has  escaped  our  in- 
vestigation, through  the  obscurity,  which  lapse  of  time  always  in- 
duces. This  is  not  only  just,  in  order  to  preserve  and  give  efficacy 
to  things,  as  they  exist,  but  will  very  often  be  abundantly  vindicated 
by  more  thorough  examination.  And  in  the  present  case,  we  do 
not  positively  know,  that  some  such  law  did  not  exist.  And  we  do 
know,  that  this  portion  of  the  state  was  in  those  early  times  claimed 
by  the  inhabitants  to  belong  to  the  state  of  New  Hampshire,  and. 
the  jurisdiction  de  facto  was,  for  many  years,  always  somewhat  in 
dubio  between  New  York  and  New  Hampshire,  the  jurisdiction  de 
jure  always  belonging  to  New  York,  probably,  but  New  Hampshire 
in  fact  maintaining  the  actual  government, — which  is  the  sufficient 
justification  for  going  there  for  official  acts.  We  are  not  prepared, 
then,  to  say,  that  this  registry  is  not  authentic ;  but  we  do  think, 
that  more  proof  should  be  put  into  the  case,  to  show  affirmatively 
that  such  was  the  law,  and  the  practice,  at  that  date. 

2.  Is  this  authentication  sufficient  to  make  the  office  copy  legal 

proof  of  the  original  ?    The  general  role  undoubtedly  is,  that  where 

the  constitution  of  the  United  States  has  reserved  any  subject  to  the 

congress  of  the  United  States,  and  they  have  legislated  in  regard  to 

it,  the  provisions  of  such  enactment  are  exclusive,  and  supersede  all 

other  provisions  of  law.     We  see  no  good  reason,  why  this  should 

not  be  applicable  to  the  subject  of  authenticating  records  of  the  courts 

of  the  different  states,  and  other  proceedings.    In  Greenl.  Ev.  606, 

in  note,  are  numerous  cases  cited  to  show  such  is  not  the  law ;  and 

see  State  v.  Stade,  1  D.  Chip.  303.     And  we  do  not  think  such  has 

been  the  course  of  practice.    It  is  every  day's  practice  to  prove  the 

laws  of  other  states  by  the  printed  statute  books  of  those  states,  and 

this  has  been  acquiesced  in.     So,  too,  I  have  known  copies,  from  the 

records  and  proceedings  of  other  states,  authenticated  much  in  the 

manner  these  copies  are,  to  be  received.     But  generally,  of  late 

certainly,  they  have  been  more  formally  authenticated ;  and  if  there 

be  a  law  upon  the  subject  of  authenticating  such  copies,  we  do  not 

see,  why  it  should  not  be  followed.     Starkweather  v.  Loemis,  2  Vt 

575.    Bhdgett  v.  Jordan,  6  Vt.  580.    The  case  oflngersol  v.  Van- 

Gfilder,  I  D.  Chip.  59,  where  it  is  said,  that  a  judgment  of  a  justice 
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of  the  peace  in  another  state  need  not  be  authenticated  in  conform- 
ity to  the  act  of  congress,  and  that  it  is  only  prima  facie  evidence 
of  the  debt,  has  not  been  regarded  as  law,  upon  either  point,  for 
many  years.  A  justice  must  certify  his  record,  and  then  certify,  that 
he  has  no  seal,  or  clerk,  but  acts  as  clerk  of  his  own  court,  and 
that  the  foregoing  attestation  is  in  due  form ;  and  Such  record  is  as 
conclusive  to  all  intents,  as  a  record  of  the  highest  court  in  the 
state.  The  case  of  depositions  taken  in  other  states  does  not  come 
within  the  act  of  congress.  The  party  may  always  give  evidence  of 
a  record,  or  quasi  record,  like  an  enrolment,  or  registry,  by  a  sworn 
copy ;  but  if  he  resort  to  an  office  copy,  it  should  be  legally  au- 
thenticated. 

II.  The  deed  from  Josiah  Willard  to  David  Baldwin,  dated  Feb- 
ruary 21,  1781,  seems  to  us  to  merit  a  different  consideration.  This 
is  attempted  to  be  proved  by  a  copy  of  a  registry  in  the  registry  of 
deeds  in  the  county  of  Cheshire  and  state  of  New  Hampshire.  Now 
so  far  as  the  land  in  Plymouth  was  concerned,  there  was  not  the 
least  pretence  for  making  a  registry  of  this  deed  in  any  county  in 
the  state  of  New  Hampshire.  This  state  was  fully  organized  as 
early  as  1777,  and  has  ever  since  maintained  that  organization. 
The  first  constitution  was  established  in  July,  1777,  and  provides, 
that  all  conveyances  of  land  shall  be  recorded  in  the  town  clerk's 
office.  And  by  statute  passed  in  1779  it  was  provided,  that  deeds 
of  land  shall  be  recorded  in  the  town  clerk's  office,  where  they 
have  one,  and  if  not,  in  some  adjoining  town,  and  for  want  of  a  clerk 
in  such  adjoining  town,  in  the  county  clerk's  office.  And  at  the  date 
of  this  deed,  (and  as  early  as  1779,)  two  counties  were  fully  organ- 
ized, with  clerks,  and  books  of  registry,  Cumberland  and  Benning- 
ton— this  town  belonging  to  the  former.  So  that  we  see  no  excuse  for 
recording  this  deed  in  Cheshire  county,  New  Hampshire,  more  than 
in  any  other  place.  So  that  if  we  could  apply  the  same  rule  to  the 
authentication  of  this  copy,  which  has  been  applied  to  the  presump- 
tive proof  of  originals,  from  lapse  of  time  and  their  being  brought 
from  some  proper  place  of  deposit,  (which  has  never  yet  been  done,) 
we  should  yet  find,  that  the  facts  in  the  case  did  not  come  within 
the  rule.  And  yet  it  is  undoubtedly  true,  that  the  copy  affords  some 
kind  of  moral  evidence  of  the  existence  of  such  an  original,  but  not 
coming  within  any  rule  of  legal  proof.     This  deed  no  doubt  should 
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hare  been  recorded  in  Cumberland  county.  But  such  mistakes  no 
doubt  exist  in  this  state  to  a  very  considerable  extent, — the  grantees 
recording  their  deeds  in  the  old  counties,  after  the  newer  counties 
were  organized.  I  have  myself  found  such  mistakes,  in  tracing  land 
titles,  while  at  the  bar,— more  generally,  perhaps,  where  the  deed 
contained  lands  in  both  the  old  and  new  counties ;  but  I  could  never 
devise  any  mode,  by  which  such  departure  from  the  law  could 
be  justified  any  more  in  the  registry  of  ancient  deeds,  than  later 
deeds.  In  either  case  the  registry  is  made  without  any  warrant 
of  law,  and  is  not  record  evidence,  any  more  than  if  recorded  in  the 
office  of  the  register  of  probate.  Possibly  this  may  form  a  proper 
subject  of  legislative  interference. 

III.  In  regard  to  the  passing  of  the  title  from  Baldwin  to  Jonathan 
Wilder,  there  is  undoubtedly  some  irregularity,  not  easily  explained. 
It  is  an  attempt  to  convey  land  in  this  state,  the  title  of  which  was 
in  a  deceased  person,  by  virtue  of  an  administrator  and  order  of 
sale,  obtained  in  the  state  of  Massachusetts.  Such  administrator 
could  have  no  authority,  as  such,  over  lands  in  this  state.  No  rule 
of  law  is  better  settled,  than  that  the  authority  of  an  administrator  is 
strictly  confined  to  the  jurisdiction. 

But  in  the  particular  case,  if  the  deeds  attempted  to  be  proved 
were  properly  in  evidence,  and  the  identity  of  the  parties  shown,  the 
title  would  be  in  the  administrator  himself,  instead  of  his  intestate. 
In  such  a  case  it  becomes  a  grave  question,  whether  the  grantor  is 
not  estopped  to  deny,  that  whatever  title  be  possessed  did  pass.  I 
should,  for  one,  be  inclined  to  believe  such  must  be  the  effect  of  his 
deed.  It  has  often  been  held,  that  the  owner  of  land,  who  stands  by 
and  aids  in  the  execution  of  a  deed  of  such  land,  by  a  stranger,  and 
himself  becomes  a  witness  of  the  conveyance,  is  thereby  estopped  to 
deny,  that  the  title  passes;  a  fortiori,  if  he  give  a  deed  of  the  land 
himself,  although  as  administrator  of  some  one  possessing  no  title, 
and  of  whose  estate  he  has  no  legal  administration. 

IV.  But  the  jury  are  told,  that  if  they  do  not  find  the  David 
Baldwins  to  be  the  same  persons,  then  they  may  presume  a  deed  to 
Kendall  from  the  circumstances  in  the  case,  if  they  believe  such  to 
have  been  the  fact  We  think  this  part  of  the  charge  was  errone- 
ous. From  what  has  been  said  above  it  is  evident,  such  a  deed  will 
not  avail  the  plaintiff,  until  he  shows  a  legal  conveyance  from  Ken* 

xxiii.        57 
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dall.  But  we  do  not  think  there  is,  in  the  present  case,  any  legal 
ground  to  presume  a  deed.  It  is  done,  not  to  quiet  a  possession, 
but  to  extend  title,  when  no  possession  existed.  Possession,  as  has 
been  always  held,  is  the  indispensable  basis,  upon  which  all  such 
presumptions  must  rest.  The  books  are  full  of  cases  to  this  effect 
Appleton  v.  Edson,  8  Vt.  239,  is  a  full  authority  to  this  point 
There  are  many  cases  in  the  Vermont  Reports  to  the  same  extent 
A  case  in  this  county  at  the  last  term  went  upon  the  same  ground. 
Williams  v.  Bass,  22  Vt.  352. 

The  fact,  that  Luke  Rice  and  bis  grantors  had  deeds  on  record 
of  the  right  of  Grimes,  and  were  recognized  as  the  proprietors  by 
the  other  proprietors,  is  not  sufficient.  Such  cases,  in  the  northern 
counties  in  the  state,  occur  every  term  of  their  county  courts,  al- 
most ;  and  if  this  rule  of  presuming  deeds  were  to  obtain,  when  an 
ancient  deed  could  not  be  found,  it  would  change  the  title  of  im- 
mense tracts  of  land,  which  are  now  esteemed  as  fully  settled  in 
another  direction,  perhaps.  It  would  be  impossible  to  make  any 
such  presumption,  except  in  favor  of  actual  possession ;  and  that 
would  not  be  necessary,  except  in  cases  where  the  statute  of  limita- 
tions does  not  apply,  as  the  title  would  have  become  quieted  by  the 
statute  of  limitations. 

V.  We  think  the  acquiescence  offered  to  be  shown,  or  which  the 
testimony  tended  to  show,  in  regard  to  the  divisional  line  between 
the  Luke  Rice  pitch  and  the  minister's  right,  must  be  regarded  as 
sufficient  to  establish  that,  as  the  true  line.  We  must  take  it  for 
granted,  that  the  true  original  line  was  the  one,  which  the  jury  have 
established  by  their  verdict  But  the  testimony  tended  to  show,  that 
Luke  Rice,  and  those  who  derived  the  title  from  him,  down  to  the 
plaintiff,  as  late  as  1840,  while  in  possession,  pointed  out  and  claimed 
the  line  attempted  to  be  established  by  the  defendant,  as  the  true 
division  line  between  the  Luke  Rice  pitch  and  the  minister's  right 
Luke  Rice  went  into  possession  in  1792.  Since  that  time,  in  1796, 
the  remainder  of  the  town  was  surveyed,  and  the  minister's  right 
laid  down,  as  adjoining  the  Luke  Rice  pitch,  and  we  may  presume, 
on  the  faith  of  this  new  line,  claimed  by  Rice,  being  the  true  line 
of  his  pitch.  Such  a  state  of  facts  would  operate  an  estoppel  upon 
the  proprietors  of  the  plaintiff's  lot  And  the  mere  acquiescence  in 
a  line  as  a  dividing  line,  between  adjoining  proprietors,  for  fifteen 
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years,  although  but  one  of  the  owners,  and  perhaps  neither,  is  in 
actual  possession,  is,  we  think,  sufficient  to  establish  that  line,  as  the 
true  line  of  division,  if  known  and  claimed  by  both  proprietors, — 
which  would  very  naturally  be  the  case,  when  one  of  the  owners  was 
in  actual  possession.  This  is  the  only  acquiescence  there  ever  is  in 
the  actual  division  of  towns  by  survey  only,  when  no  actual  posses- 
sion exists,  and  that  has  always  been  held  sufficient  to  make  the 
division  binding  upon  all  the  proprietors.  If  so,  we  see  no  reason, 
why  a  similar  acquiescence  should  not  bind  adjoining  proprietors. 

VI.  In  regard  to  the  depositions,  we  have  no  doubt,  they  contain 
some  testimony  of  the  admissions  of  the  plaintiff,  which  may  be 
used  by  the  defendants;  but  it  does  not  appear,  that  this  particu- 
lar question  was  brought  to  the  notice  of  the  court  below.  It  seems 
then  to  have  been  claimed,  that  the  declarations  of  Rice  were  evi- 
dence ;  and  the  ruling  of  the  court  seems  to  have  gone  upon  this 
point,  probably. 

Judgment  reversed  and  case  remanded. 


Town  op  Plymouth  v.  Town  op  Mendon. 
Removal  of  pauper.    Motion  to  quash. 

It  is  no  reason  for  quashing  an  order  of  removal  of  a  pauper,  that  a  warrant  waa 
issued  by  the  justice,  and  the  pauper  was  removed,  with  his  own  consent,  by 
the  constable,  before  the  time  for  his  removing  himself  named  in  the  order,  had 
expired. 

Appeal  from  an  order  of  removal  of  Lewis  Sawyer  and  his  wife, 
as  paupers,  from  Plymouth  to  Mendon,  made  by  two  justices  of  the 
peace.  The  order  was  made  October  16, 1849,  and  directed,  that 
the  paupers  remove  to  Mendon  on  or  before  the  nineteenth  of  Octo- 
ber, 1849,  and  that,  on  failure  to  comply  with  the  order,  the  paupers 
should  be  removed,  according  to  the  statute.  The  warrant  was 
issued  and  bore  date  October  16,  1849 ;  and  the  return  of  the  con- 
stable upon  it  showed,  that,  by  virtue  thereof,  he  removed  the  pau- 
pers to  Mendon,  October  17, 1849,  and  lodged  them,  together  with 
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their  effects,  with  the  overseer  of  the  poor  of  Mendon.  In  the 
county  court  the  appellants  moved,  that  the  order  of  removal  and  the 
proceedings  under  it  be  quashed,  for  the  reason,  that  the  warrant 
was  issued  and  delivered  to  the  constable  for  service,  and  was  by 
him  served  by  removing  the  paupers,  in  execution  of  the  warrant, 
previous  to  the  expiration  of  the  time,  within  which  the  paupers 
were,  by  the  order  of  the  justices,  directed  to  remove.  The  appel- 
lees replied,  that  the  paupers  were  removed,  by  the  constable,  with 
their  consent,  and  at  their  own  request  and  procurement  To  this 
replication  the  appellants  demurred. 

The  county  court,  May  Term,  1850, — Hall,  J.,  presiding, — ad-  . 
judged  the  replication  insufficient,  and  ordered,  that  the  proceedings 
be  quashed.    Exceptions  by  appellees. 

Washburn  4*  Marsh  for  appellees. 

The  consent  of  the  pauper  makes  the  distinction  between  this 
case  and  that  of  Barnet  v.  Concord,  4  Vt.  564, — which  was  decided 
under  the  statute  of  1797.  It  would  seem  more  reasonable  to  hold, 
even  under  that  statute,  in  accordance  with  the  decision  in  Shirley 
v.  Lunenburgh,  1 1  Mass.  379,  that  the  town  and  the  pauper  are  sev- 
eral and  distinct  parties,  and  that,  the  town  being  bound  to  receive  the 
pauper  upon  any  day,  on  which  he  might  choose  to  come  there,  after 
the  justices  had  made  their  order,  the  pauper,  only,  could  complain, 
if  his  personal  privilege  of  removing  voluntarily  were  disregarded. 
But  there  is  a  marked  difference  between  the  phraseology  of  the 
statute  of  1797,  and  of  the  Revised  Statutes,  upon  the  same  subject. 
By  the  statute  of  1797  the  justices  could  not  issue  their  warrant,  un- 
less the  pauper  refused  to  comply  with  their  order ;  while  the  Re- 
vised Statutes  say  nothing  respecting  the  time  of  issuing,  but  only 
the  time  of  service.  Slade's  Statutes  370,  §  3.  Rev.  St.  102,  §  4. 
Georgia  v.  St.  Albans,  3  Vt.  42.     Rev.  St.  501. 

The  warrant  is  executed  upon  the  pauper,  as  a  penalty  for  dis- 
obeying the  order.  The  rights  of  the  appellant  town  are  in  neither 
case  affected.  The  pauper,  if  he  had  the  means,  might  have  volun- 
tarily removed  to  Mendon  on  the  seventeenth  of  October,  and  the 
removal  would  have  been  legal,  because  made  in  strict  conformity 
with  the  order ;  and  in  that  event  Mendon  must  have  appealed  from 
the  order,  or  been  concluded  by  it.     So  the  constable,  on  the  same 
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seventeenth  of  October,  at  the  request  of  the  pauper,  might,  without 
m  warrant,  have  removed  the  pauper  precisely  as  he  did,  and  the 
removal  would  have  been  legal,  for  it  would  have  been  equivalent  to 
a  voluntary  removal  by  the  pauper.  Morgan  v.  Mead,  16  Vt.  648. 
It  would  seem  absurd  to  say,  that,  because  he  had  the  warrant  and 
chose  to  make  a  return,  the  act  is  illegal,  which,  if  he  had  no  war- 
rant, would  have  been  proper. 

E.  Edgerton  for  appellants. 

The  officer,  in  executing  the  order  of  removal,  removed  the  pau- 
pers before  the  expiration  of  the  time  allowed  them  by  the  justices 
to  remove  themselves.  The  removal  was  therefore  unauthorized, 
and  the  proceedings  should  be  quashed.  Barnet  v.  Concord,  4  Vt 
564.    Rev.  St  102,  $  4.    Morgan  v.  Mead,  16  Vt.  648. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  statute  requires,  that  the  justices,  who  make 
an  order  of  removal,  shall  specify  a  time,  within  which  the  pauper 
shall  remove  himself  to  his  place  of  settlement,  and,  upon  his  failing 
to  comply  with  such  order,  the  justices  may,  by  warrant  directed  to 
a  constable  to  be  executed,  cause  the  pauper  to  be  removed. 

Under  this  provision  of  the  statute,  it  is  insisted,  that  the  pauper 
could  not  be  legally  removed,  though  it  be  by  his  own  consent,  until 
after  the  expiration  of  the  time  specified  by  the  justices  for  the  pau- 
per to  remove  himself;  and  the  case  of  Barnet  v.  Concord,  4  Vt. 
564,  is  cited  to  sustain  this  position.  In  that  case  one  of  the  causes 
assigned  in  the  motion  to  quash  the  proceedings  was,  that  the  war- 
rant of  removal  was  issued,  and  the  officer  to  whom  it  was  directed 
removed  the  paupers,  before  the  time,  prefixed  by  the  justices  for  the 
paupers  to  remove  themselves,  had  expired.  And  the  judge,  in  de- 
livering the  opinion  of  the  court,  does  indeed  say,  "  that  the  pro- 
ceedings were  irregular,  in  removing  the  pauper  before  the  day  given 
them  by  the  court  to  remove  themselves, — that  the  paupers  might 
have  gone  out  of  the  state  and  been  no  farther  chargeable  to  any 
town, — and  that  the  constable  had  no  right  to  remove  them  before 
the  day  set  for  them  to  depart"  The  reasons  assigned  by  the  judge  for 
holding  the  proceedings  in  that  respect  irregular,  and  as  constituting 
sufficient  ground  for  quashing  them,  are  not  very  satisfactory  to  us. 
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Indeed,  we  are  unable  to  discover  any  ground,  upon  which  the  opin- 
ion can  be  supported,  unless  the  removal  were  regarded  as  an  inva- 
sion of  the  rights  of  the  paupers  by  a.  forcible  removal  against  their 
will;  and  for  any  thing  that  appears,  such  may  have  been  the  fact 
in  the  case  then  before  the  court.  But  even  then,  we  are  unable  to 
see,  how  the  town  could  avail  themselves  of  this  ground  to  quash  the 
proceedings.  For  to  us  it  seems  quite  obvious,  that  the  provision 
of  the  statute,  requiring  the  justices  to  specify  a  time,  in  which  the 
paupers  shall  remove  themselves,  was  made  for  the  benefit  and  con- 
venience of  the  pauper.  It  is  a  privilege,  which  he  may  waive  by 
consenting  to  an  earlier  removal ;  but  we  are  unable  to  perceive  any 
interest,  which  the  town  can  have  in  the  matter.  The  pauper 
clearly  has  the  right  to  remove  at  any  time,  after  the  order  is  made ; 
and  whether  he  does  this  with  or  without  the  aid  of  the  officer,  it 
seems  to  us,  must  be  matter  of  indifference  to  the  town.  But  the 
case  at  bar  is  distinguishable  from  Barnet  v.  Concord.  There  the 
case  does  not  show,  that  the  removal  of  the  pauper  was  with  his  con- 
sent; while  in  this  case  it  stands  admitted  upon  the  record,  that  the 
removal  was  made  with  the  consent  and  at  the  request  and  procure- 
ment of  the  pauper. 

The  case  of  Morgan  v.  Mead,  16  Vt.  648,  is  also  relied  upon,  to 
support  the  judgment  below.  But  we  think  no  aid  is  to  be  derived 
from  that  case.  The  suit  was  to  recover  the  penalty  for  bringing  a 
poor  person  into  a  town,  with  intent  to  charge  the  town  with  his 
support  It  appearing  that  the  pauper  had  been  duly  ordered  to  re- 
move to  the  plaintiff  town,  and  that  the  defendant  voluntarily  aided 
him  to  remove  within  the  time  prescribed  by,  the  justices,  it  was 
held,  that  the  defendant  was  not  liable  to  the  penalty.  And  the 
court  say,  this  is  the  only  point  necessary  to  be  decided, — and  in 
fact  it  was  the  only  one  decided. 

It  appearing  to  us,  that  the  judgment  of  the  county  court  is  erro- 
neous, the  same  is  reversed. 
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Edmund  Hodges,  Executor  of  Seth  Hodges,  Appellant,  v.  Alonzo 
Thachbr,  Thomas  H.  Teacher  and  Luct  Thacher,  his  wife, 
and  Josiah  Babcock  and  Hannah  Babcock,  his  wife. 

Power  of  probate  court  to  reject  report  of  commissioners.  Inter- 
hcutory  decree.  Right  of  majority  of  commissioners  to  act. 
Construction  of  statute. 

The  decision  of  commissioner*,  appointed  by  the  probate  court  to  adjust  the 
claims  against  an  estate,  does  not  become  a  judgment,  in  contemplation  of  law, 
until  their  report  has  been  returned  to  and  accepted  by  the  probate  court,  and 
recorded,  as  snch.  And  the  probate  court,  in  determining  whether  they  will 
accept  or  reject  such  report,  have  a  judicial  discretion,  which  they  may  exer- 
cise in  inquiring  into  the  genuineness,  identity  and  regularity  of  the  report;  and 
in  this  respect  they  are  not  confined  to  matters  apparent  upon  the  face  of  the 
report 

And  if  the  probate  court,  for  proper  cause,  refuse  to  receive  what  purports  to  be 
a  report  of  commissioners,  it  is  not  such  a  final  decree,  as  that  an  appeal  may 
be  taken  therefrom  to  the  county  court. 

The  statute,— Rev.  St.  52,  §  2, — which  provides,  that  all  words,  purporting  to 
give  a  joint  authority  to  three  or  more  public  officers,  or  other  persons,  shall  be 
construed  as  giving  such  authority  to  a  majority  of  such  officers,  or  other  per- 
sons, does  not  change  the  rule  of  the  common  law  upon  this  subject.  If,  in  a 
matter  of  public  trust,  or  of  power  conferred  for  public  purposes,  all  meet,  the' 
act  of  the  majority  will  bind. 

When  three  commissioners  are  appointed  upon  an  estate,  the  probate  court  should 
reject  a  report  signed  by  two,  when  it  appears,  that  the  third  did  not  attend 
and  had  no  reasonable  notice  of  the  meeting  of  the  commissioners,  at  which 
decisions,  named  in  the  report,  were  made. 

Appeal  from  a  decree  of  the  probate  court,  rejecting  a  report  of 
commissioners  to  adjust  claims  against  the  estate  of  Seth  Hodges. 
Trial  by  the  court,  February  Adjourned  Term,  1851, — Collamer, 
J.,  presiding. 

At  a  probate  court  held  November  13,  1848,  Gardner  Winslow, 
John  Chedel  and  Ora  Paul  were  appointed  commissioners  to  receive, 
examine  and  adjust  all  claims  against  the  estate  of  Seth  Hodges. 
On  the  twenty  second  day  of  August,  1849,  a  report  of  the  doings 
of  the  commissioners,  and  of  the  claims  allowed  and  disallowed,  was 
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returned  to  the  probate  court,  and  was  in  all  respects  in  due  form, 
except  that  it  was  signed  by  only  Winslow  and  Chedel,  and  it  did 
not  appear,  upon  its  face,  why  it  was  not  signed  by  Paul ;  and  on 
the  27th  day  of  August,  1849,  Alonzo  Thacher,  a  claimant  named 
in  said  report,  and  Thomas  H.  Thacher  and  his  wife,  and  Josiah 
Babcock  and  his  wife,  residuary  legatees  under  the  will  of  Seth 
Hodges,  filed  in  the  probate  court  their  objections  to  said  report, — 
setting  forth,  that  the  commission  was  joint,  to  the  three  commis- 
sioners, and  all  accepted  the  trust  and  were  qualified  for  its  execu- 
tion, but  it  did  not  appear  from  the  report,  that  Paul  was  present,  or 
acted,  in  the  execution  of  the  commission,  and  no  reason  was 
assigned  in  the  report,  why  he  did  not,  nor  why  his  signature  was 
not  affixed  to  the  report ;  that  a  claim,  reported  as  allowed  to  Ed- 
mund Hodges,  was  an  illegal  and  unjust  claim,  as  against  the  estate, 
and  its  allowance  was  objected  to,  by  those  who  filed  these  objec- 
tions, before  the  commissioners,  and  a  request  made,  before  a  decis- 
ion was  made,  in  reference  to  .said  claim,  that  they  might  be  heard 
thereupon  by  thteir  witnesses  and  counsel,  as  well  as  for  the  presence 
of  said  Paul  at  the  hearing  and  decision, — which  requests  were  de- 
nied to  them,  and  Winslow  and  Chedel,  without  such  hearing,  and 
in  the  absence  of  Paul,  and  without  giving  time  to  notify  or  procure 
the  attendance  of  either  said  Paul,  the  witnesses,  or  of  counsel,  pro- 
ceeded alone  to  pass  upon  and  did  pass  upon  and  allow  Baid  claim, 
as  reported ;  that  the  claim  of  Alonzo  Thacher,  embraced  in  the 
report,  after  a  hearing  had  been  had  thereupon  before  all  of  the 
commissioners,  and  an  adjournment  had  for  a  decision,  was  also  de- 
cided by  Winslow  and  Chedel  alone,  without  said  Paul  being  pres- 
ent, or  having  any  opportunity  offered  him  of  being  present,  to  par- 
ticipate in  said  deliberation  and  decision,  although  at  all  times  ready, 
upon  due  notice,  and  expecting  to  participate  therein.  To  this  the 
executor  filed  a  written  replication,  insisting  that  the  report  was 
legal  upon  its  face,  and  therefore  the  probate  court  had  no  discre- 
tion, except  to  place  it  upon  file.  The  probate  court,  having  taken 
time  for  advisement,  decided  and  ordered,  on  the  27th  day  of  Octo- 
ber, 1849,  that  the  said  instrument  was  illegal  and  irregular,  as  a 
report  of  the  commissioners  of  claims  against  said  estate,  and  that  it 
be  not  accepted,  and  be  not  recorded  as  a  report  of  the  commission- 
ers.   From  this  decree  the  executor  appealed.     There  were  fire 
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claims  allowed  upon  said  report, — in  reference  to  three  of  which 
there  was  no  controversy.  After  the  appeal  was  entered  in  the 
county  court,  the  executor,  by  leave  of  court,  withdrew  the  replica- 
tion filed  by  him  in  the  probate  court,  and  filed  a  replication,  tra- 
versing the  several  matters  of  fact  alleged  in  the  objections  filed  by 
the  appellees,  and  insisting,  that  the  report  was  in  all  respects  legal. 
The  county  court  found  the  facts  as  follows. 

The  three  commissioners  appointed  by  the  probate  court  accepted 
the  trust,  and  were  sworn  according  to  law,  and  gave  the  proper 
notices  of  their  times  of  meeting,  as  directed  in  the  warrant  issued 
to  them.  These  meetings  were  three,  and  all  of  the  commissioners 
attended.  At  the  first  of  these  meetings  three  claims  were  presented 
and  allowed,  of  which  the  commissioners  took  memoranda,  and  in 
reference  to  which  no  question  was  ever  made.  At  the  next  meet- 
ing the  claim  of  Edmund  Hodges,  which  was  upon  book  account, 
was  presented.  The  claimant's  book  was  examined  by  two  of  the 
commissioners,  and  the  interest  was  computed  by  one  of  them,  and 
the  amount  of  the  claim  was  ascertained  and  entered  on  the  com* 
missioners'  memorandum ;  but  Hodges  was  not  sworn  to  his  account, 
and  no  testimony  was  adduced  in  relation  thereto,  and  no  objection 
to  it  was  interposed  at  that  time.  The  claim  of  Alonzo  Thacher 
was  then  presented,  and  being  objected  to  by  the  executor,  its  exam* 
inatton  was  deferred  until  the  next  meeting.  At  the  next  meeting 
the  commissioners  were  all  present,  and  a  full  examination  and  hear- 
ing were  had  in  reference  to  that  claim.  At  the  close  of  that  exam* 
matron,  the  appellees  requested,  that  a  full  examination  and  hearing 
might  be  had  in  reference  to  the  claim  of  Edmund  Hodges.  It  be- 
ing then  late  in  the  evening,  the  commissioners  decided  to  adjourn 
to  another  day  for  the  purpose  of  concluding  a  decision  on  the  claim 
of  Alonzo  Thacher,  and  to  take  a  full  examination  and  hearing  in 
relation  to  the  claim  of  Hodges ;  and  they  announced  to  the  parties 
the  adjournment,  and  its  purposes.  At  the  time  and  place,  to  which 
this  adjournment  was  had,  Winslow  and  Chedel,  two  of  the  commis- 
sioners, attended  ;  butas  the  parties  could  not  attend,  they  adjourned 
to  another  day  certain, — upon  which  day  they  met  and  again  ad- 
journed, for  the  same  cause.  Of  both  these  meetings  Paul,  the  other 
commissioner,  had  notice ;  but  as  he  also  received  notice,  that  the 
business  would  not  proceed,  on  account  of  the  absence  of  the  parties, 
xxiii.        58 
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he  did  not  attend.  On  the  day,  to  which  this  last  adjuuiinueul  was 
had,  Window  and  Chedel  again  met,  and  the  parties  were  present 
Paul  had  no  notice  of  the  meeting  until  that  day,  and  only  a  few 
hours  before  it  took  place.  He  resided  five  or  six  miles  from  the 
place  of  meeting,  and  his  engagements  and  business  were  then  such, 
as  would  occasion  him  great  pecuniary  sacrifice  to  attend ;  and  sup- 
posing the  commissioners  would  not  proceed  without  him,  but  would 
again  adjourn,  he  did  not  attend.  Winslow  and  Chedel  declined  to 
adjourn,  though  requested  by  the  appellees,  and  decided  to  proceed 
and  complete  the  business  of  said  commission,  without  said  Paul. 
Hodges  declined  to  hare  any  farther  examination  made  of  his  claim, 
insisting,  that,  as  the  time  granted  to  the  commissioners  to  receive 
claims  had  expired,  they  could  do  no  more  in  relation  to  h.  He 
withdrew  from  appearing  farther  before  the  commissioners.  Wins- 
low  and  Chedel  thereupon  concluded  on  a  decision  of  the  claim  of 
Alonzo  Thacher,  and,  without  any  farther  testimony,  or  hearing, 
they,  from  their  memorandum  above  mentioned,  entered  upon  their 
report  the  claim  of  Hodges  as  allowed,  and  returned  the  same,  with 
the  other  claims,  and  including  the  decision  of  the  claim  of  Thacher, 
to  the  probate  court. 

The  appellant  insisted,  that  the  probate  court  had  no  legal  power 
to  make  the  decree,  made  in  this  case,  and  could  not  legally  set 
aside  and  decline  to  record  the  return  of  commissioners,  but  for 
cause  apparent  on  the  report;  and  that  the  fact,  that  this  report  did 
not  show  the  attendance  of  Paul,  one  of  the  commissioners,  consti- 
tuted no  objection ;  and  that  sufficient  cause  for  his  absence  was 
shown.  The  appellees  insisted,  that  this  appeal  should  not  be  sue* 
tamed,  as  the  order,  or  decree,  appealed  from,  was  but  interlocutory, 
and  not  final ; — that  the  attendance  of  Paul  was  necessary  to  the  va- 
lidity of  the  proceedings  of  the  commissioners,  or  reasonable  notice 
to  him  to  attend  must  be  shown, — which  was  not  done ; — and  that, 
having  been  unjustly  deprived  of  the  action  of  the  full  board  of  com- 
missioners in  the  decision  of  the  claim  of  Thacher,  and  of  all  exam- 
ination and  hearing  of  the  claim  of  Hodges,  this  was  good  cause  for 
the  decree  of  the  probate  court,  and  it  should  be  sustained. 

The  court  decided,  that  the  appeal  should  be  sustained? — that 
the  absence  of  Paul  from  the  last  meeting,— although  the  court  re- 
garded the  notice  to  him  not  a  reasonable  one,— would  not  invalidate 


MARCH  TERM,  1851.  450 


Ht4g«s»  Ex'r,  v.  Thaeher  «t  *l 


the  proceedings  of  the  other  two  commissioners,  and  constituted  no 
legal  cause  for  the  decree  of  the  probate  court;— and  that,  the  ob- 
jections to  the  proceedings  of  the  commissioners  and  their  report 
being  such  as  do  not  go  to  the  whole  report,  but  are  confined  to  and 
eject  only  the  particular  claims,  both  of  which  were  open  and  sub- 
ject to  appeal,  the  said  objections  constituted  no  legal  ground  for  the 
probate  court  to  make  their  decree ;  and  the  court  rendered  judg- 
ment, that  the  decree  of  the  probate  court  be  reversed,  without  cost 
to  either  party.    Exceptions  by  appellees. 

E,  Hutchinson  and  Tracy,  Converse  4*  Barrett  for  appellees. 

1.  The  report  of  the  two  commissioners  was  incomplete  of  itself 
But  if  prima  facte  sufficient,  it  is  rendered  bad,  by  showing  that 
Paul  had  no  reasonable  notice  and  could  not  be  present  Jackson 
▼.  Hampden,  16  Maine  184.  £  C,  20  Maine  37.  Persons  acting 
in  a  public  capacity  may  act  by  a  majority ;  but  the  minority  must 
take  part  in  the  matter,  or  hare  notice,  so  that  they  can.  11  Vt 
214.  2Vt492.  6  Mass.  496.  lb.  50.  8  Mass.  284.  14  lb.  14a 
2  Pick.  331,  345.  1B.&  P.  228.  2  Wend.  494.  7  Cow.  626. 
2  Kent  63a  Downing  r.  Rugar,  21  Wend.  178.  The  statute,— 
Re?.  St.  52,  c.  4,  §  2,— makes  no  alteration  of  the  law,  as  shore 
laid  down,  which  is  the  common  law.  This  section  is  an  exact 
transcript  of  the  statute  of  Massachusetts ;  Rev.  St,  c.  2,  §  6.  Yet 
it  has  been  there  decided,  that  this  is  merely  declaratory  of  the  com- 
mon law.  George  v.  Sch.  Diet,  in  Men  don,  6  Met  511.  That  the 
statute  contemplated,  that  all  the  commissioners  should  act  is  made 
certain  by  reference  to  chap.  49,  sec.  4,— providing  that  if  any  one 
should  refuse  or  be  unable  to  serve,  another  is  to  be  appointed. 

2.  The  court  below  decided,  that  the  probate  court  had  no  power 
to  reject  the  report,  unless  for  cause  going  to  the  entire  list  of  claims. 
If  the  report  of  two,  under  the  circumstances,  was  not  authorized,  it 
went  to  the  whole.  But  we  insist,  they  had  that  power,  and,  if  so, 
they  were  right  in  exercising  it  Peck  v.  Sturgis,  11  Conn.  420. 
Edmund  v.  Canfield,  8  Conn.  87.  2  D.  Ch.  61.  6  Vt  115.  Brayt 
42.  To  deny  the  probate  court  the  power  is  to  deny  all  remedy  for 
the  grossest  fraud,  for  bribery,  or  corruption.  If  the  cases  are  not 
appealable,  there  could  be  no  remedy.  And  if  the  probate  court 
would  have  power  to  reject  the  report,  if  not  appealable,  by  what  law 
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can  it  be  said  they  had  no  such  power,  if  appealable.  The  probate 
court  have  control  over  commissioners  and  their  proceedings.  Rev. 
St  278,  $§  5-7,  10.  The  report  of  commissioners  is  a  judgment, 
and  merges  all  claims.  Woods,  Adm'r,  v.  Pettes  et  al.,  4  Vt.  556. 
Commissioners  must  report  to  the  probate  court,  and  must  notify,  as 
directed  by  the  probate  court.  Rev.  St.  278,  §  10;  273,  §  3.  The 
probate  court  have  the  same  power  over  commissioners,  that  county 
courts  have  over  referees,  or  auditors. 

The  appeal  was  premature ;  the  proceedings  were  not  complete  in 
the  probate  court. 

Washburn  4*  Marsh  for  appellant. 

I.  The  probate  court  have  not  jurisdiction  to  reject  a  report  of 
commissioners,  which  appears  legal  upon  its  face.  The  commis- 
sioners constitute  a  tribunal  independent  of  the  probate  court,  with 
distinct  and  well  defined  jurisdiction,  powers  and  duties,  created,  not 
by  the  probate  court,  but  by  the  statute.  The  only  power  given  by 
statute  to  the  probate  court  is  to  nominate  the  men  and  to  direct  as 
to  the  notice  to  be  given  to  the  creditors.  Rev.  St.  277,  §§1,2, 
8-11,  13.  The  provisions  made  for  an  appeal  demonstrate  the  in- 
tent of  the  legislature,  that  the  commissioners  should  constitute  a 
tribunal  as  distinct  from  the  probate  court,  as  the  court  of  a  justice 
of  the  peace  is  from  the  county  court.  But  if  the  position  taken  by 
the  defendants  is  sustained,  the  appeal  should  be  taken  from  the  de- 
cree of  the  probate  court  accepting  such  report,  and  thereby  estab- 
lishing the  decision  of  the  commissioners.  But  no  such  decree  of 
acceptance  is  provided  for  or  contemplated  by  the  statute.  Rev.  St. 
279,  §§  18, 20,  25.  And  no  greater  or  other  effect  is  given  by  the 
statute  to  the  certificate  of  the  county  court,  upon  the  appeal,  than 
to  the  report  of  the  commissioners.  Rev.  St  279,  $  22.  The  pro- 
visions in  reference  to  an  appeal  from  the  probate  court  are  entirely 
distinct  from  these  provisions.  Rev.  St.  251.  The  same  distinc- 
tion is  shown  in  the  provisions  for  allowing  an  appeal  upon  petition. 
Rev.  St.  211,  $  6.  In  no  case,  except  that  of  contingent  claims,  is 
power  given  to  the  probate  court  to  decide  upon  the  legality  of  the 
-claim,  or  to  entertain  any  proceeding  directly  bearing  upon  its 
merits.  Rev.  St.  282,  §§  34,  35.  The  provision,  that  the  report 
",shall  particularly  state  the  manner,  in  which  notice  was  given," 
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shows  the  intent,  that  the  validity  of  the  report  should  be  determined 
by  inspection.  Re?.  St.  278,  $  10.  In  case  of  commissioners,  the 
appeal  must  be  taken  directly  from  the  "  report ;"  but  in  case  of  a 
reference,  it  must  be  taken  from  the  decree  accepting  the  report. 
Rev.  St.  252,  §  37.  And  see  the  provision  in  reference  to  commis- 
sioners to  distribute  an  estate.  Rev.  St.  296,  §  13.  The  decision 
of  the  commissioners,  as  stated  upon  their  report,  is  of  itself,  inde- 
pendent of  any  proceeding  by  the  probate  court,  a  judgment,  as  con- 
clusive as  the  judgment  of  any  other  court  known  to  the  law.  Ex'r 
of  DooUttle  v.  Hunsden,  Brayt.  42.  Lowry  v.  Stevens,  6  Vt.  115. 
The  case  of  Atkerton  v.  Flagg,  2  D.  Ch.  61,  arose  under  the  stat- 
ute of  1797,  which  varies  from  the  Rev.  St.  in  important  particulars. 

2.  The  report  is  valid,  and  legal  upon  its  face,  although  signed 
by  but  two  of  the  commissioners.  Commissioners  derive  their 
authority  from  the  statute.  The  appointment  of  two  or  more  is  pro* 
vided  for,  and  the  words  conferring  authority  upon  them  are  all 
joint ;  Rev.  St.  277,  §§1,2,  7-11 ;  and  their  authority  extends  to 
all  claims  against  the  estate.  And  by  Rev.  St.  52,  §  2,  it  is  pro* 
vided,  that  all  words,  purporting  to  give  a  joint  authority  to  three  or 
more  public  officers,  or  other  persons,  shall  be  construed  as  giving 
such  authority  to  a  majority  of  such  officers,  or  other  persons,  &c. 
This  is  not  like  the  case  of  referees,  appointed  by  the  court ;  for — 
1.  The  referees  derive  their  authority  from  the  agreement  of  the 
parties ;  Rev.  St  162,  §  21 ;  252,  $  37 ;— 2.  The  statute  does  not 
purport,  even,  to  confer  any  authority  upon  the  referees,  but  pro- 
vides, that  their  report  shall  be  allowed  and  accepted,  unless  suffi- 
cient cause  be  shown  to  the  contrary.  Nor  like  the  case  of  auditors  ; 
for  they  are  not  public  officers,  but  act  in  the  particular  case  sub- 
mitted to  them,  and  the  acceptance  of  their  report  is  made  subject 
to  the  same  condition.  Rev.  St  220,  §  7.  Nor  like  the  case  of 
commissioners  to  appraise  damages  sustained  by  the  laying  out  of  a 
highway.  Rev.  St  127,  $  19.  But  it  is  analogous  to  the  case  of 
selectmen  of  a  town,  overseers  of  the  poor,  listers,  fence  viewers, 
prudential  committee  of  a  school  district,  committee  to  open  the 
books  of  a  bank,  and  judges  of  a  court. 

3.  The  reason,  why  the  third  commissioner  did  not  sign  the  re- 
port, or  the  fact,  that  he  was  or  was  not  present  at  the  hearing,  need 
not  appear  upon  the  face  of  the  report  The  report  is  not  an  award, 
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but  a  judgment ;  and  no  more  need  be  shown  by  it,  than  appears 
upon  the  record  of  the  county  court,  or  of  jail  commissioners. 

4.  But  it  is  claimed,  that  the  defendants  have  been  aggrieved  by 
the  unjust  denial  to  them,  by  the  commissioners,  of  their  day  in 
court  This  is,  at  the  most,  equivalent  to  a  denial,  by  a  justice  of 
the  peace,  of  a  day  in  court,  or  of  a  hearing  upon  the  assessment  of 
damages.  But  this  could  only  be  remedied  by  a  special  statute, 
which  extends  only  to  justices  of  the  peace.  Dodge  v.  Hubbell, 
1  Vt  49].     Spear  v.  Flint 9  17  Vt  497. 

5.  The  decree  is  illegal,  for  the  reason  that  it  vacates  the  entire 
report. 

6.  The  appeal  was  not  premature.  The  decree  vacated  the  en- 
tire report.  It  annulled  all,  that  bad  thus  far  been  done  towards  the 
settlement  of  the  estate,  and  rendered  necessary  the  appointment  of 
new  commissioners. 

The  opinion  of  the  court  was  delivered  by 

Redpield,  J.  The  principal  question  in  this  case  is,  whether 
the  probate  court  have  any  and  if  any  what  discretion,  in  regard  to 
accepting,  or  rejecting,  the  report  of  commissioners  on  estates  rep- 
resented insolvent.  We  think  it  could  scarcely  be  said,  that  that 
court  has  no  discretion  in  the  matter.  It  is  indeed  admitted  in 
argument,  by  the  counsel  for  the  appellant,  that  the  probate  court 
might  reject  the  report  of  commissioners,  for  defects  apparent  on  the 
face  of  the  report.  And  this  concession,  whioh  it  would  seem  the 
counsel  felt  compelled  to  make,  seems  to  us  equivalent  to  giving  that 
court  a  general,  but  not  perhaps  an  unlimited,  discretion  in  the  mat- 
ter. If  we  allow  any  discretion  whatever  to  the  probate  court,  and 
it  seems  to  us  we  must,  it  seems  impossible  to  limit  it  to  matters 
apparent,  upon  the  report. 

It  might  be  shown,  that  only  one  of  the  commissioners  sat  in  the 
hearing  of  the  claims  and  offsets  brought  before  them,  and  that  this 
commissioner  had  used  the  name  of  the  other  commissioners,  in 
making  the  report,  without  their  consent.  And  the  other  two  com- 
missioners might  have  held  separate  sessions,  and  made  a  counter 
report  It  might  be  shown,  that  the  proper  notices  had  not  been 
given,  and  it  can  scarcely  be  supposed,  that  the  legislature  intended 
to  have  the  return  of  the  commissioners,  in  regard  to  notice,  any 
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thing  more  than  prima  facie  evidence.  Many  other  cases  might 
be  supposed,  where  it  is  evident  some  discretion  must  be  supposed 
to  reside  in  the  probate  court. 

Many  other  very  conclusive  reasons  might,  as  it  seems  to  us,  be 
drawn,  from  the  analogous  appointments  in  other  courts,  in  favor  of 
some  discretion  in  the  court  of  probate,  in  regard  to  accepting  their 
report.  We  do  not  perceive  any  essential  difference  between  the 
case  before  us  and  that  of  the  commissioners,  or  appraisers  of  dam- 
ages,1 or  committees  of  distribution,  appointed  by  the  several  courts, 
to  whom  such  power  is  given,  where  the  report  of  the  commission 
is  not  by  law  subject  to  a  general  revision,  but,  when  accepted,  is 
conclusive  of  the  matter.  The  report  of  commissioners  to  appraise 
damages,  on  appeals  from  the  decision  of  commissioners  of  a  rail 
road  company,  in  reference  to  land  damages,  is  very  analogous. 

We  consider,  that  the  probate  court  have  nothing  to  do  with  the 
decision  of  the  commissioners,  in  regard  to  a  particular  claim.  That 
rests  exclusively  with  the  commissioners,  and  their  decision  is  con* 
elusive,  unless  appealed  from.  But  that  decision  does  not  become 
a  record,  res  adjudicate,  so  to  speak,  until  made  a  record  of  the  pro- 
bate court  The  commissioners  are  not  a  court  of  record,  more 
than  other  commissioners,  or  other  boards  of  triers.  And  the  fact, 
that  in  some  of  these  cases  of  boards  of  triers,  appointed  by  different 
courts,  the  decision  of  the  board  is  final,  and  in  others  it  is  more  or 
less  subject  to  revision  in  the  court,  to  which  it  is  to  be  returned, 
and  by  which  it  is  to  be  accepted  and  recorded,  makes  no  difference 
in  regard  to  the  necessity  of  having  the  report  in  all  cases  accepted 
and  recorded  by  the  court  to  which  it  is  returned.  And  in  all  these 
cases  the  court,  to  whom  the  report  is  to  be  made,  must  of  necessity 
determine,  whether  the  report  presented  is  the  judgment  of  the  com* 
missioners.  And  to  this  extent,  undoubtedly,  the  probate  court  have 
a  judicial  discretion,  and  for  the  manner  of  exercising  it  they  cannot 
be  called  in  question,  so  long  as  they  keep  within  the  limits  of  the 
law.  In  Connecticut  this  point  has  been  expressly  decided.  Stod- 
dard v.  MouUkrop,  9  Conn.  502.  Peck  v.  Sturgis,  11  Conn.  420. 
8.  C,  12  lb.  190. 

We  entertain  no  doubt,  that  the  general  understanding  of  the  pro- 
fession upon  this  subject  has  been  in  accordance  with  the  views 
above  expressed,  and  that  it  has  been  sanctioned  by  this  court. 
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Ai&ens,  J.,  2  D.  Ch.  07.  This  recognition  of  the  necessity  of  the 
report  of  commissioners  being  "  approved  by  the  court  of  probate," 
made  by  Judge  Aikens,  was  while  the  statute  of  1831  was  in  force, 
and  that  statute  contains  no  explicit  provision  to  that  effect,  more 
than  the  present  Revised  Statutes.  So,  too,  the  statute  of  1797 
does  not  in  express  terms  provide,  that  the  report  of  commissioners 
shall  be  accepted  by  the  probate  court.  Sec.  82.  But  the  provis- 
ions are  much  the  same,  as  in  our  present  statute ; — "  Report  shall 
be  made  to  the  probate  court  stating  the  claims  allowed  and  disal- 
lowed." But  in  section  87  the  matter  is  so  incidentally  referrred 
to,  as  to  show,  by  way  of  implication,  very  clearly,  that  it  was  ex- 
pected the  probate  court  would  accept,  or  reject,  the  report  I  ToL 
St,  p.  157.  And  we  entertain  no  doubt,  that  such  has  been  the 
generally  received  construction  of  all  subsequent  statutes  upon  this 
subject. 

The  consideration,  that  the  present  statute  every  where  speaks  of 
the  decision  of  the  commissioners  as  the  judgment  to  be  appealed 
from,  &c,  is  perfectly  consistent  with  the  view  we  now  take  of  the 
subject  It  is  the  decision  of  the  commissioners,  which  is  regarded 
as  the  adjudication.  But  it  does  not  become  such,  in  contemplation 
of  law,  until  returned  and  accepted  by  the  probate  court,  as  the  de- 
cision of  the  commissioners,  and  recorded  as  such.  And  while  this 
necessary  office  is  devolved  upon  that  court,  in  regard  to  the  doings 
of  their  own  officers,  it  would  be  wonderful,  if  they  had  no  discretion 
to  inquire  as  to  the  genuineness,  identity,  or  regularity,  of  such  pro- 
ceeding. It  would,  we  apprehend,  if  so  held,  be  regarded  as  a  soli- 
tary instance  of  such  a  mere  automaton  duty,  to  be  performed  by  a 
court  of  record,  of  yery  extensive  jurisdiction,  and  highly  important 
functions. 

If  the  probate  court  have  such  a  discretion,  to  determine  what 
shall  be. regarded  as  a  satisfactory  report  of  the  commissioners,  and 
when  they  have  performed  their  functions,  and  to  recommit  the  re- 
port, if  necessary  to  its  completion,  it  will,  we  think,  admit  of  doubt, 
how  far  such  a  deeree,  as  was  made  in  the  present  case,  could  be 
regarded  as  a  final  decree  in  the  premises.  It  seems  to  be  as  really 
interlocutory,  as  the  decision  of  the  county  court,  rejecting  a  report 
of  auditors.  And  if  the  probate  court  refuse  to  accept  a  report  of 
commission ers,  which  is  regular  and  legal,  they  may  doubtless  be 
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compelled  to  do  so,  by  some  appropriate  proceeding.  But  it  does 
not  seem  to  us,  that  the  matter  is  so  far  finally  disposed  of  in  that 
court,  that  the  case  can  properly  come  into  the  county  court  upon 
appeal.  If  that  court  had  no  discretion  in  the  matter,  an  appeal  was 
proper,  and  their  rejecting  the  report  was  merely  void. 

But  we  entertain  no  doubt,  that  the  decision  of  the  probate  court 
was  correct,  unless  the  chapter  of  definitions  in  the  Revised  Stat- 
utes, in  regard  to  the  joint  authority  of  public  officers,  is  to  be 
regarded  as  having  overruled  the  common  law  upon  this  subject. 
And  it  would  seem,  that  this  is  not  regarded  as  the  natural  conse- 
quence of  that  definition  in  the  state  of  Massachusetts,  where  it 
originated.  George  v.  School  Dist.  in  Mendon,  6  Met.  51 L  The 
definition  seems  to  be  nothing  more,  than  a  codification  of  the  long 
established  rule  upon  this  subject,  which  will  be  found  very  well  ex- 
pressed in  2  Kent  633,  n.  a.  "  If  the  authority,  in  a  matter  of  mere 
"  private  concern,  be  confided  to  more  than  one  agent,  it  is  requisite 
"  that  all  should  join  in  the  execution  of  the  power,  and  they  are 
"  jointly  responsible  for  each  other ;  though  the  cases  admit  the  rule 
"  to  be  different  in  a  matter  of  public  trust,  or  of  power  conferred 
"  for  public  purposes ;  and  if  all  meet  in  the  latter  case,  the  act  of 
"  the  majority  will  bind."  GrindUy  v.  Barker ,  1  B.  &  P.  229. 
Towne  v.  Jaquith,  6  Mass.  46.  Short  v.  Pratt,  lb.  496.  Whitman 
v.  Tyler,  8  lb.  284.  Barrett  v.  Porter,  14  lb.  143,  and  cases  cited 
by  the  learned  commentator.  The  same  principle  has  been  often 
recognized  by  this  court.    Newell  v.  Ex'r  of  Keith,  11  Vt.  214. 

The  result  of  all  which  is,  that,  in  the  opinion  of  this  court,  the 
decree  of  the  probate  court  was  not  only  within  their  authority,  but 
was  the  only  one  they  could  legally  have  made.  The  board,  as  such, 
had  not  completed  their  business,  and  the  matter  should  have  been 
recommitted  to  them  for  farther  proceedings.  And  had  that  been 
done,  very  likely  the  result  might  have  been  satisfactory  to  all.  If 
not,  either  could  have  properly  taken  an  appeal  from  the  decision  of 
the  commissioners,  whenever  that  should  be  formally  made;  and 
until  that  time,  it  seems  to  us,  an  appeal  was  premature. 

We  must,  therefore,  reverse  the  judgment  of  the  county  court  and 
dismiss  the  appeal. 
xxiii.        59 
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George  B.  Green,  Administrator  of  Frederic  Pettes,  v.  Jabez 
Sargeant,  Charlotte  Pettes  and  Jehiel  H.  Simonds. 

[In  Chancery.] 

Administrator's  authority  to  create  lien.  Right  to  become  purchaser 
of  estate.  Relief  in  equity.  Effect  of  accounting  in  the  probate 
court.     Parties. 

An  administrator  cannot  create  a  valid  lien  upon  a  specific  part  of  the  real  estate 
of  the  deceased,  for  the  purpose  of  extinguishing  a  lien  held  by  the  same  mort- 
gagee upon  another  part  of  the  real  estate;  and  if  the  first  lien  be  actually  re- 
leased to  a  purchaser  from  the  administrator,  the  incumbrancer  can  only  assert 
bis  claim  upon  the  property  attempted  to  be  substitoted  as  his  security,  by 
showing  that  the  avails  of  his  interest  in  the  estate  first  incumbered  have  been 
actually  paid  to  the  creditors  of  the  estate. 

An  administrator  has  no  right  to  become  a  purchaser  of  the  estate  upon  which  he 
administers,  even  when  he  is  solvent  and  he  pays  the  full  price. 

And  the  proceedings  of  the  probate  court,  in  allowing  the  administrator's  account, 
in  which  he  has  charged  himself  with  the  price  of  property  of  the  estate  sold  to 
himself,  will  not  conclude  those  interested  in  the  estate  from  instituting  pro- 
ceedings in  equity  to  compel  him  to  release  the  property  for  ihebenefit  of  the 
estate. 

Nor  will  it  be  conclusive  against  granting  the  relief  sought  in  equity,  that  upon 
the  rendition  of  a  second  account  by  the  administrator,  after  be  bad  resigned 
his  trust,  and  about  the  time  of  the  commencement  of  the  proceedings  in  equity, 
he  waa  charged  with  interest  upon  the  price  of  the  property  so  sold  to  himself. 

Nor  will  it  make  any  difference,  in  this  respect,  that  an  order  of  distribution  waa 
made  by  the  probate  court  of  the  amount  found  in  the  hands  of  the  adminis- 
trator upon  such  accounting. 

And  the  administrator  de  bonis  non  is  the  proper  party  to  bring  a  bill  in  equity  to 
compel  the  former  administrator  to  release  such  property  for  the  benefit  of  the 
estate. 

Appeal  from  the  court  of  chancery.  The  orator  alleged  in  his 
bill,  that  Frederic  Pettes  died  October  25,  1838,  and  William  H. 
Pettes  was  appointed  his  administrator,  and  entered  upon  the  duties 
of  his  appointment,  but  afterwards,  May  14, 1899,  resigned  his  trust, 
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and  tbe  defendant  Jabez  Sargeant  was  appointed  administrator  de 
bonis  nan ;  that  Sargeant  returned  an  inventory  of  the  estate,  amount- 
ing to  $14,256,97,  and  the  list  of  claims  against  the  estate  amounted 
to  $71 ,702,46 ;  that  Sargeant  obtained  an  order  of  sale  of  the  real 
estate,  and  sold  the  same,  amounting  to  $5609,82,  and  the  personal 
property  amounted  to  $7457,97 ;  that  Sargeant  rendered  his  account 
in  the  probate  court,  February  14, 1843,  and  there  was  found  in  his 
hands  $7632,13,  and  tbe  probate  court  ordered  $4489,49  to  be  dis- 
tributed among  the  creditors,  amounting  to  eleven  cents  on  the  dol- 
lar ;  that  Sargeant  neglected  to  pay  the  dividend,  and  thereupon  a 
suit  was  commenced  upon  the  administration  bond,  and  such  pro- 
ceedings were  had,  that  at  tbe  May  Term,  1843,  of  Windsor  county 
court,  a  judgment  was  rendered,  and  damages  were  assessed  in  favor 
of  the  Bank  of  Windsor,  prosecutors  in  said  suit,  for  $2438,73, 
against  Sargeant  and  his  bail,  and  execution  was  issued,  which 
remained  unsatisfied, — Sargeant  and  his  sureties  having  become  and 
still  remaining  wholly  insolvent ;  that  on  the  twenty  fourth  day  of 
May,  1843,  Sargeant  was  removed  by  the  probate  court,  and  the 
orator  was  appointed  administrator  de  bonis  non  ;  that  the  creditors 
remained  unpaid,  and  the  orator  was  unable  to  obtain  from  Sargeant 
any  means  for  paying  them ;  that  among  the  real  estate  of  Frederic 
Pettes  there  was  a  brick  store  in  Windsor,  which  was  sold  by  Sar- 
geant, under  his  order  of  sale,  to  James  Marsh  of  Boston,  for 
$3000,00 ;  that,  for  the  purpose  of  aiding  Charlotte  Pettes,  who  was 
the  mother  of  Frederic  Pettes,  and  the  mother  in  law  of  Sargeant,  in 
defrauding  the  creditors  of  the  estate,  Sargeant  suggested  to  Marsh, 
that  said  Charlotte  had  a  claim  of  dower  in  said  store  as  part  of  the 
estate  of  her  husband,  deceased,  and  thereupon  it  was  agreed  be- 
tween Sargeant,  Marsh  and  Mrs.  Pettes,  that  one  note  for  $500,00 
of  said  purchase  should  remain  unpaid,  until  that  claim  was  extin- 
guished, and  in  Sargeant' s  account  of  his  administration  he  charged 
himself  and  accounted  only  for  the  sum  of  $2530,00  for  the  sale  of 
the  store ;  that,  for  the  purpose  of  farther  carrying  out  said  design, 
Sargeant,  upon  his  order  of  sale,  sold  to  Charlotte  Pettes  a  tract  of 
land  belonging  to  the  estate,  called  the  "  Clement  lot,'1  for  $963,00, 
bnt  received  no  pay  therefor :  that  the  time  for  rendering  the  admin- 
istration account  of  Sargeant  was  fixed  for  February  14,  1843,  and 
the  hearing  was  then  commenced,  and  closed  February  18,  1843; 
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that  Sergeant  executed  a  deed  of  the  "  Clement  lot"  to  Mrs.  Pettes, 
February  6,  1843,  and  acknowledged  it  in  due  form  February  14, 
1843,  and  on  the  seventeenth  of  February,  1843,  procured  a  quit- 
claim deed  of  said  lot  to  be  executed  by  Mrs.  Pettes  to  the  defend* 
ant  Simonds,  which  was  dated  February  13,  1843,  and  Simonds 
then  executed  to  Mrs.  Pettes  a  mortgage  deed  of  the  sanie  lot,  dated 
February  17,  1843,  conditioned  for  the  payment,  by  Simonds  to 
Mrs.  Pettes,  of  $60,00  annually  during  her  life,  and  Sargeant  then 
procured  Mrs.  Pettes  to  execute  to  the  widow  of  James  Marsh, 
above  named,  a  quit-claim  deed  of  the  brick  store,  dated  February 
13,  1843,  and  acknowledged  February  17,  1843;  that  Sargeant 
caused  all  these  deeds  to  be  recorded  February  27,  1843,  and  they 
were  all  executed  without  consideration,  and  for  the  purpose  of 
effectuating  the  design  above  mentioned;  and  that  the  note  for 
$500,00,  above  mentioned,  still  remained,  uncollected,  in  the  hands 
of  Sargeant,  and  was  justly  part  of  the  assets  of  the  estate,  and  the 
"Clement  lot"  was  really  held  by  Simonds  in  trust  for  Sargeant, 
and  should  be  held  as  part  of  the  estate.  And  the  orator  prayed, 
that  Mrs.  Pettes  might  be  decreed  to  release  her  claim  to  the 
41  Clement  lot/1  and  that  Simonds  might  be  decreed  to  convey  that 
lot  to  the  orator,  to  be  held  by  him  as  part  of  the  estate,  and  that 
Sargeant  might  be  decreed  to  release  all  his  interest  in  that  lot  to 
the  orator,  and  to  deliver  to  the  orator,  for  collection,  the  note 
against  Marsh  for  $600,00,  and  for  general  relief. 

The  defendant  Sargeant  answered,  alleging  that  the  brick  store, 
named  in  the  bill,  was  set  in  the  inventory  and  appraised  by  the  ap- 
praisers, as  subject  to  the  dower,  of  Mrs.  Pettes  in  one  third  part 
thereof,  at  $2453,00,  and  that  the  "Clement  lot"  was  set  in  the  in- 
ventory at  $1500,00;  that  soon  after  obtaining  the  order  of  sale 
named  in  the  bill  he  commenced  negotiations  for  making  sale  to 
James  Marsh  of  the  brick  store,  subject  to  the  dower  of  Mrs.  Pettes, 
and  then  applied  to  Mrs.  Pettes  for  the  purpose  of  ascertaining  upon 
what  terms  she  would  release  her  claim;  that  she  declined  to  release 
her  claim,  and  insisted  upon  being  paid  $60,00  per  year  for  her 
right  of  dower,  and  it  was  thereupon  agreed  between  himself  and 
Marsh,  that  he  should  convey  the  store  to  Marsh,  without  any  reser- 
vation for  the  right  of  dower,  for  $3000,00,  and  should  himself 
assume  the  responsibility  of  removing  the  incumbrance,  and  that  for 
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#500,00  of  the  purchase  money  Marsh  should  give  his  note  to  this 
defendant,  which  should  be  deposited  with  some  third  person,  and 
remain  unpaid  until  the  incumbrance  should  be  removed,  and  it  was 
accordingly  so  done;  that  on  the  first  day  of  May,  1841,  he  had 
paid  to  Mrs.  Pettes  $120,00,  for  her  dower  in  the  store  for  the  two 
preceding  years,  for  which  he  had  received  no  allowance  in  his  ad* 
ministration  account;  that  after  Mrs.  Pettes  had  released  her  right 
of  dower,  as  stated  in  the  bill,  he  had  received  the  $500  note,  and 
had  received  $313,51  in  part  payment  thereof, — for  which  sum  he 
had  been  compelled  by  the  probate  court  to  account,  in  rendering 
his  second  administration  account,  and  that,  previous  to  the  com* 
meneement  of  this  suit,  he  had,  for  a  valuable  consideration,  assigned 
this  note  to  a  third  person  and  had  now  no  interest  therein ;  that  in  * 
rendering  his  first  administration  account  he  charged  himself  with 
bat  $2500,00,  on  account  of  the  sale  of  the  brick  store;  that  the 
"  Clement  Lot"  was  advertised  for  sale,  and  Mrs.  Pettes  having  ex- 
pressed a  wish  to  become  the  owner  of  that  lot,  it  was  struck  off, 
upon  a  bid  in  her  name,  for  $900,00,  which  was  the  highest  sum 
offered,  and  that  this  defendant  made  the  sale  in  good  faith,  believ* 
ing  that  Mrs.  Pettes  would  be  able  to  pay  for  the  lot  from  the  avails 
of  her  claim  against  the  estate  and  from  other  means ;  that  in  con* 
sequence  of  an  appeal^ being  taken  from  the  allowance  of  her  claim, 
she  became  unable  to  make  the  payment,  and  thereupon  it  was 
agreed,  early  in  February,  1843,  that  she  should  convey  the  "  Clem* 
ent  Lot "  to  some  third  person,  and  receive  his  note  and  mortgage, 
for  her  dower  in  the  store,  at  the  rate  of  $60,00  a  year  during  her 
life,  and  should  release  her  right  of  dower  in  the  store;  that  this  de* 
fendant  applied  to  the  defendant  Simonds  to  accept  the  deed  from 
Mrs.  Pettes  and  give  his  note  and  mortgage,  as  agreed  between 
them,  and  Simonds  assented,  and  on  the  17th  of  February,  1843, 
the  several  deeds  named  in  the  bill  were  delivered,  and  the  $500,00 
note  was  thereupon  delivered  to  this  defendant ;  that  this  defendant 
charged  himself,  in  his  first  administration  account,  with  the  sum  of 
$060,00  for  the  sale  of  the  "  Clement  Lot"  to  Mrs.  Pettes,  and  that 
constituted  a  part  of  the  sum  of  $7632,13  found  by  the  probate  court 
in  his  hands,  as  stated  in  the  bill,  and  since  the  commencement  of 
this  suit  the  probate  court  had  charged  him  with  interest  upon  that 
sum  from  the  time  of  sale  to  the  time  of  rendering  his  second  ac- 
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oount,  which  was  December  28, 1843 ;  that  at  the  time  of  delivering 
said  deeds  it  was  agreed  between  Simonds  and  this  defendant,  that 
Siroonds,  after  being  indemnified  for  the  liabilities  assumed  by  him, 
should  hold  the  "  Clement  Lot "  in  trust  for  this  defendant ;  that 
these  several  deeds  were  executed  in  good  faith,  and  without  any  in* 
tent  to  defraud  the  estate ;  that  since  the  commencement  of  this  suit 
Simonds  had  conveyed  the  "  Clement  Lot "  to  this  defendant,  sub* 
ject  to  the  mortgage  to  Mrs.  Pettes,  and  this  defendant  had  re-con- 
veyed the  same  lot  to  Simonds,  in  trust,  after  being  indemnified  in 
the  premises,  to  pay  the  residue  of  the  avails  of  a  sale  thereof  to  the 
creditors  of  the  estate,  in  payment  of  the  dividend  ordered  by  the 
probate  court,  as  alleged  in  the  bill ;  and  this  defendant  admitted, 
that  he  and  the  sureties  upon  his  administration  bond  had  become 
insolvent 

The  defendant  Charlotte  Pettes  answered,  alleging,  that  on  the 
seventh  of  August,  1813,  dower  was  assigned  to  her,  of  the  estate  of 
her  late  husband,  Joseph  Pettes,  and,  among  other  things,  there 
were  set  to  her  three  rooms  and  the  cellar  under  the  same  in  a  cer- 
tain wooden  store  in  Windsor ;  that  said  store  was  cheaply  con- 
structed of  wood,  of  two  stories,  and  the  rooms  were  occupied  at 
high  rents,  compared  with  the  cost  of  the  building, — the  portion  as- 
signed to  this  defendant  renting  for  $  J  30,00;  that  in  1818,  or  1819, 
this  store  was  consumed  by  fire ;  that  a  building  of  equal  value  might 
have  been  replaced  upon  the  same  site  for  $1000,00 ;  that  in  1823, 
or  1824,  Frederic  Pettes  informed  this  defendant,  that  he  desired  to 
erect,  upon  the  site  of  the  former  building,  a  brick  building,  upon 
an  enlarged  and  expensive  plan,  but  assured  her,  that  her  right  of 
dower  should  not  be  impaired,  but  she  should  have  her  right  in  one 
third  of  the  new  building,  and  thereupon  she  assented  to  the  erection 
of  said  building :  that  during  the  life  time  of  said  Frederic  she  never 
released  to  him  her  right,  but  was  fully  satisfied  by  him,  or  by  some 
of  the  tenants  of  the  new  building,  for  her  share  of  the  rents  thereof; 
that  the  appraisers  upon  the  estate  of  Frederic  Pettes  appraised 
this  brick  building,  as  subject  to  the  dower  of  this  defendant,  at 
$2453,00,— estimating  the  whole  value  at  $3000,00,  and  the  right 
of  dower  at  $547,00 ;  and  in  respect  to  the  sale  of  the  brick  store 
to  Marsh,  and  her  refusal  to  release  her  right  of  dower  therein,  and 
the  purchase  of  the  "  Clement  Lot"  by  her,  and  her  receiving  seen* 
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rity  upon  that  lot  for  her  right  of  dower  in  the  store  and  thereupon 
releasing  that  right,  the  facts  were  stated  by  this  defendant,  as  they 
are  above  detailed  from  the  answer  of  the  defendant  Sargeant  And 
this  defendant  denied  all  intent  to  defraud  the  creditors  of  the  estate, 
bnt  insisted,  that  she  was  legally  entitled  to  the  security  she  had 
received. 

The  defendant  Simonds  answered,  alleging  that  he  became  party 
to  the  transaction  in  the  manner  and  for  the  purposes  set  forth  in 
the  answer  of  the  defendant  Sargeant,  and  with  no  intent  of  defraud- 
ing the  creditors  of  the  estate. 

The  answers  were  traversed  and  testimony  was  taken,  the  sub- 
stance of  which  is  sufficiently  stated  in  the  opinion  delivered  by  the 
court. 

The  court  of  chancery, — Redfield,  Chancellor, — decreed,  that 
the  Clement  lot  must  still  be  considered  a  part  of  the  assets  of  the 
estate,  and  that  it  must  be  referred  to  a  master  to  ascertain  and 
report,  whether  any  and  what  part  of  the  interest  of  Charlotte  Pettes 
in  the  brick  store,  by  way  of  dower,  had  been  paid  to  the  creditors 
of  the  estate,  and  that,  upon  payment,  by  the  orator,  of  the  sum  so 
ascertained  and  reported,  the  title  to  the  " Clement  Lot"  should  be 
released  to  him ;  and  in  respect  to  the  9500,00  note  the  court  made 
no  decree, — leaving  the  parties  to  their  legal  rights ;  and  no  costs 
were  allowed.  The  defendants  waived  a  hearing  before  the  master, 
and  thereupon  a  final  decree  was  made  in  favor  of  the  orator,  for  the 
release  of  the  "  Clement  Lot," — from  which  decree  the  defendants 
appealed. 

C.  Coolidge  for  orator. 

1.  From  all  the  circumstances  a  release  of  dower,  or  an  agree- 
ment for  such  release,  may  and  ought  to  be  presumed. 

2.  If  Charlotte  Pettes  had  dower  in  February,  1843,  then  the 
equitable  effect  of  the  proceedings  with  the  "Clement  Lot "  was,  in  its 
most  favorable  aspect  for  her,  a  giving  up  of  a  lien  upon  or  interest 
in  one  part  of  the  estate,  and  taking  security  therefor  upon  another 
part ;  in  which  point  of  view  it  is  apparent,  that  the  several  deeds, 
or  parts  of  the  arrangement,  have  the  effect  of  a  mortgage  only,  if 
they  have  any  effect  on  the  property.  It  is,  however,  insisted,  that 
the  administrator  had  no  power  to  mortgage  the  estate,  or  create  a 
lien  upon  it. 


472  WINDSOR  COUNTY. 

Green,  Adtn*rf  v.  Sargeant  et  al. 

3.  But  if  still  Charlotte  Pettes  be  deemed  to  have  an  equity  in 
the  "  Clement  loV*  by  way  of  mortgage,  as  the  effect  of  her  baying 
parted  with  dower  in  the  brick  store,  what  is  that  equity,  and  in 
whom  and  to  whose  use  is  the  remaining  estate  ?  If  Mrs.  Pettes  re- 
leased her  dower,  then  she  was  equitably  entitled  to  the  then  present 
value,  and  no  more,  and  that  to  be  presently  paid  in  gross,  or  con- 
verted into  an  annuity.  But  this  should  not  enlarge  the  dower. 
The  appraisal  of  the  brick  store  did  not  fix  the  value.  The  dowress 
was  not  bound  by  it,  and  she  in  fact  refused  to  be.  If,  in  February, 
1843,  she  had  dower,  or  right  in  the  subject  of  the  store,  as  in  dow- 
er, it  existed  in  these  forms,  viz.,  1.  She  had  right  to  ground  rent; 
and  it  may  be, — 2.  She  had  right  to  come  in  with  the  reversioner 
by  contributing  her  part  of  the  cost  of  construction.  That  without 
such  contribution  she  had  estate  of  dower  in  the  brick  store  will  not, 
we  suppose,  be  insisted.  She  had,  then,  no  right,  save  the  ground 
rent.  As  an  annuity,  nearly  three  times  the  value  of  this  was  re- 
served; and  as  a  present  value,  the  whole  was  $112,50,  to  secure 
which  property  worth  from  $1200,00  to  $2000,00  was  locked  up 
indefinitely. 

The  lot,  as  a  principal,  or  fee,  is  now,  as  at  the  decease  of  Fred- 
eric Pettes,  part  of  his  estate  and  unadministered,  and  can  be  effect- 
ively conveyed  only  by  the  present  administrator,  the  orator;  and 
the  parties  having  apparent  title  should,  on  being  equitably  indem- 
nified, be  decreed  to  release  to  the  orator,  subject  to  the  lien  of  Mrs. 
Pettes  for  whatever  interest  she  has.  Sargeant  has  no  interest  in 
the  matter ;  as  administrator  he  charged  himself  with  the  sum  bid, 
at  his  own  peril,  and  on  both  accounts  rendered  by  him  before  the 
probate  court  he  chose  to  be  made  liable ;  it  was  not  an  adjudica- 
tion on  controversy.  He  could  not  acquire  any  estate  in  the  lot 
The  administrator  can  never  be  more  than  a  trustee.  Simonds 
stands,  confessed,  a  trustee  merely.  And  Mrs.  Pettes,  if  she  have 
rights,  is  quasi  a  mortgagee  to  the  estate  of  Frederic  Pettes.  Sar- 
geant's  endeavors  to  convey  something  in  the  lot  were  utterly  abor- 
tive. He  had  no  power  over  the  subject.  When  the  first  set  of 
deeds  was  made,  he  had  not  even  the  semblance  of  title  in  his  own 
right ;  and  when,  after  suit,  the  second  shift  was  made,  he  had  been 
removed  from  the  administration. 


MARCH  TERM,  1851.  473 

Greet,  Adn'r,  v.  Saiyeaot  et  al 

Washburn  Sf  Marsh  for  defendants. 

As  to  the  "Clement  lot "  the  defences  are  in  part  several,  and  in  part 
joint.  Simonds  is  a  mere  stake  holder,  under  personal  liabilities, 
and  having  no  interest,  except  to  be  indemnified.  On  the  case  as 
made  by  the  orator,  Sargeant  and  Mrs.  Pettes  insist, — 

1.  That  Mrs.  Pettes'  right  of  dower  was  not  extinguished,  even 
at  law,  by  the  burning  of  the  wooden  building ;  that  she  was  en- 
dowed in  the  cellar,  the  foundation,  the  land  itself;  on  this  she 
might  erect  a  new  building,  by  advancing  (which  is  all  the  life  es- 
tate is  bound  to  do)  one  third  of  the  expense  of  repairs ;  and  if 
she  advanced  the  whole,  she  would  have  a  lien  on  the  remaining  two 
thirds  for  two  thirds  of  the  expense.  And  when  the  brick  store  was 
erected,  her  right  of  dower  still  remained  in  that.  4  Kent  66.  1 
Story's  Eq.  580.  2.  That  the  quality  of  the  estate,  so  far  as  the 
administrator  is  concerned,  is  determined  by  the  inventory,  in  which 
Mrs.  Pettes'  right  of  dower  is  recognized.  The  inventory  was  made 
under  the  statute  of  1821 ;  and  there  is  no  allegation  in  the  bill, 
which  entitles  the  plaintiff  to  bring  in  question  the  truth  of  the  in- 
ventory. 3.  There  is  no  pretence  for  asserting,  that  her  right  of 
dower  has  been  extinguished  by  any  agreement  with  F.  Pettes,  while 
living. 

If  the  right  of  dower  was  not  extinguished,  the  plaintiff  cannot 
claim  to  annul  the  conveyance  from  Sargeaut  to  Mrs.  Pettes.  For 
her  release  of  this  right  of  dower  was  the  consideration  of  the  deed 
by  Sargeant  to  her,  as  stated  in  the  bill  and  admitted  in  the  answer. 

And  as  to  Sargeant  the  sale  cannot  be  annulled,  so  as  to  reclaim 
the  property  as  estate  not  administered.  ] .  The  claim  was  recog- 
nized by  F.  Pettes,  while  living,  as  existing  in  its  full  value ;  to 
whose  acts  Sargeant,  as  also  the  plaintiff,  are  privy,  and  by  which 
they  are  bound.  2.  The  recognition  of  the  claim  by  Sargeant  was 
bona  fide.  3.  The  right  of  Mrs.  Pettes,  under  the  sale,  is  con- 
cluded, at  law  and  in  equity,  as  res  adjudtcata.  (1.)  By  the  order 
of  sale  be  had  the  right  to  sell ;  and  when  sold  the  avails  became 
matters  of  account.  (2.)  The  administrator  may  sell  to  a  trustee  for 
his  own  use, — which  is  good,  if  not  objected  to, — which  can  only  be 
for  fraud,  or  for  inadequacy  of  price,  and  then  upon  the  administra- 
tor's accounting.  (3.)  The  accounting  for  the  proceeds  is,  as  to  the 
estate,  payment.  (4.)  The  judgment  upon  the  account  has  passed 
xxiii.        60 
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into  a  second  decree  of  dividend  to  the  creditors,  in  which  the 
plaintiff  has  no  interest ;  it  is  the  separate  right  of  the  creditors ; 
and  as  to  the  estate  it  is,  as  to  so  much,  the  end  of  administration. 
(5.)  The  plaintiff  has  himself  affirmed  the  sale,  by  taking  the  decree 
against  Sargeant  for  the  interest  upon  the  $960,00,  as  part  of  the 
second  accounting.  (6.)  The  sureties  and  dividend  creditors,  in 
their  own  right,  have  the  superior  equity ;  and  this  sustains  the  con- 
veyance in  trust  for  their  benefit.  4.  The  suit  is  wholly  for  the 
benefit  of  the  Bank  of  Windsor,  and  the  object  is,  to  draw  back  the 
"  Clement  lot "  to  pay  their  dividend.  The  bill  alleges,  that  the 
other  dividends  are  unpaid  ;  but  this  is  not  put  in  issue  by  the  an- 
swer, and  is  not  proved.  Sargeant  not  having  sold  for  cash  in  hand, 
the  sale  was  at  his  risk,  and  so  far  the  land  became,  in  equity,  his 
property.  The  only  claim  of  Mrs.  Pettes  was  to  the  extent  of  her 
mortgage,  under  which  she  is  entitled  to  protect  her  legal  and  equit- 
able rights.  An  equity  in  dower  is  superior  to  all  others.  Power 
v.  Sheil,  1  Molloy  296,  [12  Cond.  Ch.  R.  147.]  The  only  claim 
of  Simonds  is  to  be  indemnified  from  his  mortgage.  As  to  the  resi- 
due the  estate  was  held  in  trust  for  Sargeant.  And  for  this  the 
bank  had  a  full  remedy  at  law,  by  levy  of  their  execution.  And 
having  levied  their  execution,  the  right  of  dower  might  have  been 
contested  at  law,  where  alone  it  can  be  determined  in  the  first  in- 
stance.   4  Kent  71.     1  Story's  Eq.  577. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  only  questions,  argued  in  the  present  case, 
regard  the  liability  of- the  "  Clement  Lot"  to  be  treated  as  still  a 
part  of  the  assets  of  the  estate  of  Frederic  Pettes.  This  is  resisted 
upon  numerous  grounds,  none  of  which  seem  altogether  satisfactory 
to  this  court.     We  shall  dispose  of  them  as  briefly  as  possible. 

I.  In  regard  to  Mrs.  Pettes'  claim,  it  may  be  said,  that  there  is 
no  necessity  of  treating  her  dower  in  the  brick  store  and  the  land  as 
extinguished,  at  law  even,  in  order  to  grant  the  relief  asked  for. 
That  seems  to  us  a  secondary  question  altogether.  Allowing  that 
she  had  a  subsisting  interest  in  that  lot  at  the  time  of  the  sale  to 
Marsh,  (which  is  altogether  problematical,)  it  must  appear,  that 
.  some  portion  of  the  avails  of  the  sale  of  that  interest  has  gone  to  the 
benefit  of  the  estate  of  Frederic  Pettes,  in  order  to  give  her  any 
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equitable  lien  upon  the  "  Clement  Lot,"  as  a  mortgage;  and  she 
claimed  no  other  interest,  during  her  life  time.  She  never  had  and 
never  claimed  any  interest  as  purchaser. 

And  in  order  to  answer  the  purpose  of  giving  her  an  equity  to 
hold  the  "  Clement  lot "  against  the  creditors  of  Frederic  Pettes'  es- 
tate, her  money  must  have  actually  been  paid  over  to  them.  For 
Sargeant,  as  administrator,  had  no  authority  to  buy  her  interest  in 
the  brick  store  and  lot,  and  mortgage  the  real  estate  of  his  intestate 
to  pay  for  the  same,  by  way  of  annuity,  during  her  life.  And  being 
bound  to  know  the  law,  she  had  no  right  to  make  any  such  contract 
with  him,  as  administrator ;  and  if  she  did,  it  was  at  her  own  peril. 
He  became  her  agent  in  receiving  the  money  of  Marsh,  (even  assum- 
ing that  it  was  her  money,)  and  he  held  it  .as  her  agent,  until  he 
actually  paid  it  over  to  the  creditors,  unless  the  judgment  of  the 
probate  court  has  changed  the  matter, — which  we  shall  hereafter 
examine.  And  the  defendants  having  waived  a  hearing  before  the 
master,  it  must  now  be  treated  the  same,  as  if  it  were  found,  that 
none  of  the  avails  of  Mrs.  Pettes'  estate  in  the  brick  "store  went  to 
the  creditors  of  Frederic  Pettes. 

Jabez  Sargeant,  then,  being  merely  the  debtor  of  Mrs.  Pettes  for 
the  avails  of  her  dower  in  the  brick  store  and  lot,  could  not  mort* 
gage  the  property  of  the  estate  to  secure  that  debt  And  the  trans- 
action, by  which  the  title  of  the  "  Clement  lot "  was  conveyed  to 
the  defendant  Simonds  to  secure  the  payment  of  an  annuity  to  Mrs, 
Pettes  and  the  remainder  in  trust  for  Sargeant,  is  nothing  more,  or 
less,  than  applying  the  property  of  the  estate  to  secure  his  own  debt 
And  Mrs.  Pettes,  knowing  all  the  facts,  is  bound  to  know  the  law 
arising  upon  the  facts.  We  do  not  think  it  necessary,  then,  to  go 
into  the  inquiry,  what  interest  Mrs.  Pettes  had  in  the  brick  store 
and  lot.  This  disposes  of  all  equity  in  Mrs.  Pettes,  as  superior  to 
Sargeant. 

II.  It  is  claimed,  that  Sargeant  had  an  absolute  title  to  the 
"  Clement  lot.'1  If  so,  his  proceeding  since  the  commencement  of 
this  suit,  under  the  advice  of  counsel,  by  which  he  declared  a  trust 
for  the  remainder,  after  securing  Mrs.  Pettes,  in  favor  of  the  credit- 
ors of  Frederic  Pettes,  was  certainly  most  remarkable.  It  must 
either  have  resulted  from  wrong  advice,  or  a  consciousness  of  some 
moral  or  equitable  infirmity  in  his  title.     But  aside  from  that, — 
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1.  The  administrator  has  no  right  to  become  a  purchaser  of  the 
estate,  upon  which  he  administers,  even  when  he  is  solvent  and  pays 
the  full  price.  And  if  he  do  so  indirectly,  it  is  competent  for  those 
interested  in  the  estate,  upon  discovering  such  purchase  to  be  for 
his  benefit,  or  in  a  reasonable  time  thereafter,  to  compel  a  re-sale, — 
or  they  may  elect  to  treat  him  as  a  purchaser. 

2.  It  cannot  be  said,  that  the  passing  of  the  administration  ac- 
count and  charging  Sargeant  with  the  amount  of  this  sale  concludes 
the  estate.  For  that  is  a  thing  done  by  Sargeant  himself,  where  he 
is  in  fact  both  plaintiff  and  defendant.  And  in  a  late  case  in  Addi- 
son county,  Heirs  of  Adams  v.  Adams  et  al,  Adm'rs,  22  Vt  50, 
such  an  accounting  was  held  to  be  of  no  force,  as  against  a  proceed- 
ing in  equity.  And  if  it  be  said,  that  such  a  judgment  cannot  be 
attacked  thus  collaterally,  it  should  be  borne  in  mind,  that  this  came 
in  by  way  of  defence,  and  is  not  pleaded  by  way  of  estoppel,  but 
only  by  way  of  recital ;  and  in  such  cases  the  judgment  is  merely 
-evidence,  to  have  such  effect  as  the  triers  of  the  matter  of  fact  deem 
reasonable, — which  in  most  cases  is  indeed  regarded  as  conclusive, 
but  in  the  present  case  could  not  be  esteemed  of  any  force,  because 
the  estate  was  represented,  on  that  occasion,  by  Sargeant,  who  was 
the  only  parly  in  interest  adverse  to  them ;  and  the  creditors  were 
evidently  not  aware  of  his  insolvency  and  that  of  his  bail,  or  that  he 
would  not  pay  over  the  amount  of  the  sale.  And  in  the  very  same 
answer,  Sargeant  sets  forth  his  having  now  conveyed  the  remainder 
of  the  estate  to  Simonds,  in  trust  for  the  creditors  of  the  estate, — 
thus,  in  effect,  waiving  all  benefit  of  being  charged  in  his  adminis- 
tion  account  with  the  price  of  it. 

As  to  his  being  charged  with  interest  on  the  price,  in  his  second 
account,  that  is  a  mere  collateral  matter,  and  of  no  force,  except  as 
matter  of  evidence,  and  not  satisfactory  in  that  view.  We  cannot 
suppose  it  was  the  intention  of  the  present  administrator  thus  to 
ratify  the  sale ;  for  it  was  either  since  or  just  about  the  time  of  the 
institution  of  the  suit,  December,  1843, — the  subpoena  to  the  bill 
being  dated  December  1,  1843.  This  item  of  interest  might  have 
been  allowed,  as  rent  actually  received  by  Sargeant,  or  which  he 
ought  to  have  received,  between  the  time  of  the  sale  in  February, 
1841,  and  the  second  accounting. 

As  to  the  charging  Sargeant  in  his  second  account  with  money 
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received  on  the  $500,00  note,  given  for  what  he  claimed  as  Mrs. 
Pettes'  interest  in  the  brick  store,  it  passed  doubtless  on  the  ground, 
that  she  did  not  regard  it  as  her  property,  and  that  it  tfas  in  fact  the 
property  of  the  estate.  And  it  is  supposable,  and  even  probable, 
that  it  might  have  been  allowed  on  the  ground,  that  Mrs.  Pettes  in 
fact  had  no  interest  whatever  in  the  brick  store, — which  was  most 
undoubtedly  the  fact, — and  her  interest  in  the  land  (if  she  had  not 
relinquished  it,  which  is  more  than  probable)  was  less  than  the  bal- 
ance of  the  note,  which  Sargeant  sold  and  received  pay  for  and 
never  accounted  for,  even  in  form. 

As  to  the  decree  of  dividend,  it  is  but  a  portion  of  the  judgment 
passing  the  administration  account,  and  merits  the  same  considera- 
tion only.  The  orator  is  the  proper  person  to  bring  this  bill ;  it  is 
a  proper  matter  for  the  consideration  of  a  court  of  equity,  involving 
both  matter  of  trust  and  of  fraud,  both  of  which  are  eminently  mat- 
ters within  the  proper  cognizance  of  such  court  We  entertain  no 
doubt  the  probate  court  will  be  able  to  so  distribute  this  estate,  as  to 
do  justice  among  the  creditors.  If  Sargeant,  or  his  sureties,  should 
ever  rise  above  their  present  state  of  security  from  insolvency,  so 
that  the  fact,  that  the  price  of  this  land  is  included  in  his  account, 
is  of  any  practical  importance  to  them,  the  probate  court,  or  a  court 
of  equity,  will  readily  set  the  matter  in  a  safe  condition.  This  prop- 
erty has  not  fairly  and  fully  been  administered  upon,  until  it  reaches 
it  ultimate  destination,  the  hands  of  the  just  creditors.  The  sure- 
ties of  Sargeant  have  no  equity  superior  to  that  of  Sargeant,  as  to 
this  estate.     We  think,  there  was  no  adequate  remedy  at  law. 

We  think,  therefore,  that  the  decree  of  the  court  of  chancery 
should  be  affirmed  in  all  respects,  and  the  case  remanded  to  that 
court  to  be  carried  into  effect 
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In  the  matter  op  the  White  River  Bank. 

Mandamus.    When  the  writ  will  be  issued.    Commissioners  to  open 
books  of  bank.     Right  of  majority  to  act. 

The  power  to  issue  writs  of  mandamus  to  courts  of  inferior  jurisdiction,  to  corpo- 
rations and  individuals,  whenever  it  is  necessary  to  the  furtherance  of  justice 
and  the  regular  execution  of  the  laws,  is  vested  in  the  supreme  court  It  is  a 
remedial  writ,  but  is  never  to  be  resorted  to  for  the  protection  of  individual 
rights,  where  the  party  applying  for  it  has  another  adequate,  specific,  legal 
remedy. 

If  it  should  appear,  that  commissioners,  appointed  by  act  of  the  legislature  to  open 
books  for  receiving  subscriptions  to  the  capital  stock  of  a  bank,  have  refused, 
after  having  accepted  their  appointment  and  assumed  to  act  in  the  premises,  to 
proceed  in  the  execution  of  the  trust  confided  to  them,  without  sufficient  cause 
for  such  refusal,  and  that  thereby  the  act  of  incorporation  may  fail  of  being  car- 
ried into  effect,  the  supreme  court,  upon  proper  application,  would  issue  a  writ 
of  mandamus  to  compel  the  commissioners  to  perform  the  services  required  of 
them  by  law. 

But  where  the  act  of  incorporation  requires,  that  the  hooks  for  receiving  subscrip- 
tions to  the  capital  stock  shall  be  opened  under  the  direction  of  seven  commis- 
sioners, named,  "or  a  majority  of  them,"  the  majority  have  full  power  to  dis- 
charge the  duties  required  of  the  commissioners,  without  the  concurrence  of  the 
others;  and  if  all  except  one  are  willing  to  act,  the  court  will  not  grant  a  per- 
emptory mandamus  to  compel  that  one  to  act,  for  the  reason  that  the  issuing  of 
such  writ  is  unnecessary. 

Petition  for  a  writ  of  mandamus.  The  petitioner,  Augustus  P. 
Hunton,  represented,  that  the  legislature  of  this  state,  by  act  ap- 
proved November  13,  1850,  incorporated  the  White  River  Bank, 
and  therein  provided,  that  the  place  for  the  location  of  the  bank 
should  be  designated  by  a  committee,  who  were  named,  and  that 
books  for  receiving  subscriptions  to  the  capital  stock  of  the  bank 
should  be  opened,  at  the  place  designated  by  said  committee,  under 
the  direction  of  Chester  Baxter,  Solon  Dan  forth,  Edmund  Weston, 
Phinehas  Pierce,  Augustus  P.  Hunton  and  Edward  H.  Prentiss,  or 
a  majority  of  them,  who  were  appointed  commissioners  for  that  pur- 
pose ;  that  the  committee  decided,  that  the  bank  should  be  located 
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at  Bethel,  and  that  the  books  should  be  there  opened  ;  that  on  the 
fifth  day  of  March,  186] ,  a  notice,  for  opening  the  books  at  Bethel 
on  the  15th  of  April,  1851,  was  drawn  by  Hun  ton,  at  the  request  of 
Baxter,  and  was  signed  by  Baxter,  Hunton  and  Danforth,  three  of 
the  commissioners ;  that  Weston,  another  of  the  commissioners,  in- 
sisted, that  no  notice  should  issue,  until  the  commissioners  had  held 
a  meeting  and '  determined  whether  the  books  should  be  opened  at 
all,  and  if  so,  at  what  time,  and  that  he  saw  the  other  commission- 
ers, and  endeavored  to  prevail  upon  them,  and  did  prevail  upon  sev- 
eral of  them  to  refuse  to  sign  the  notice ;  but  that  all  the  other 
commissioners,  except  Weston,  had  either  signed,  or  expressed  a 
willingness  to  sign,  the  notice,  and  that  Weston  wholly  refused  to 
sign  it,  although  requested  to  do  so;  and  that,  upon  such  refusal, 
notice  had  been  given  to  Weston,  that  this  petition  would  be  pre- 
sented at  this  time ; — and  it  was  suggested,  that,  on  account  of 
the  refusal  of  Weston  to  sign  the  notice,  the  act  of  incorporation 
might  fail  of  being  carried  into  effect.  These  facts  were  verified 
by  the  oath  of  the  petitioner,  Hunton.  And  the  petitioner  prayed, 
that  Weston  might  be  peremptorily  commanded  to  sign  the  notice, 
and  to  perform  faithfully  the  duties  which  devolved  upon  him  as  such 
commissioner.    There  was  no  appearance  on  the  part  of  Weston. 

After  argument  upon  the  part  of  the  petitioner,  the  opinion  of 
the  court  was  delivered  by 

Kellogg,  J.  The  application  for  the  writ  of  mandamus  is  based 
upon  the  facts  set  forth  in  the  foregoing  motion,  verified  by  the  oath 
of  Mr.  Hunton.  The  facts  are  to  be  treated  as  satisfactorily  estab- 
lished, in  the  absence  of  any  opposing  proof,  and  more  especially  as 
Mr.  Weston  has  been  duly  notified  of  this  application  and  has  neg- 
lected to  appear  and  deny  or  disprove  the  same.  It  appears  by  the 
act  incorporating  the  White  River  Bank,  a  copy  of  which  was  pro- 
duced at  the  hearing,  that  Mr.  Weston  was  appointed  one  of  the 
commissioners  to  open  books  for  receiving  subscriptions  for  shares 
in  said  bank,  and  the  proofs  show,  that  he  accepted  the  appointment 
It  farther  appears,  that  upon  repeated  applications  made  to  him  to 
sign  a  notice  of  the  time  and  place  for  opening  the  books  required 
by  the  aforesaid  act,  he  has  refused  to  comply  with  such  request 
And  it  being  suggested,  that,  by  the  refusal  of  Mr.  Weston  to  act  in 
the  premises,  the  act  of  incorporation  may  fail  of  being  carried  into 
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effect,  the  applicant  prays,  that  a  peremptory  mandamus  may  be 
directed  to  Mr.  Weston,  commanding  him  to  sign  the  notice  and 
perform  the  duties  required  of  him  by  the  act  aforesaid. 

The  power  to  issue  writs  of  mandamus  "  to  courts  of  inferior  ju- 
risdiction, to  corporations  and  individuals,  whenever  the  same  is 
necessary  to  the  furtherance  of  justice  and  the  regular  execution  of 
the  laws,"  is  vested  in  this  court.  It  is  a  remedial  writ,  but  is  never 
to  be  resorted  to  for  the  protection  of  individual  rights,  where  the 
party  applying  for  it  "  has  another  adequate,  specific,  legal  remedy,19 
The  writ  of  mandamus  is  ordinarily  issued,  commanding  some  spe- 
cific act  or  thing  to  be  done,  or  cause  to  be  shown  why  the  same 
should  not  be  performed.  A  peremptory  mandamus,  however,  may 
be  and  often  times  is  granted  in  the  first  instance,  where  notice  of 
the  application  is  given  and  the  furtherance  of  justice  requires 
prompt  and  immediate  action. 

The  duties  devolving  upon  the  commissioners,  by  their  appoint- 
ment, are  of  a  public  character,  and  in  the  faithful  discharge  of  those 
duties  the  public  have  an  interest.  And  should  it  appear,  that  the 
commissioners,  after  having  accepted  the  appointment  and  assumed 
to  act  in  the  premises,  had  refused  to  proceed  in  the  execution  of 
the  trust  confided  to  them,  without  good  and  sufficient  cause  for 
such  refusal,  and  that  thereby  the  act  of  incorporation  might  fail  of 
being  carried  into  effect,  upon  proper  application  it  would  be  the 
duty  of  the  court  to  issue  the  writ  and  compel  the  commissioners  to 
perform  the  services  required  by  the  law, — a  duty  which  the  court 
could  not  fail  to  discharge  should  occasion  require  it 

Trying  the  application  by  these  rules,  the  inquiry  arises,  does  the 
applicant  need  the  aid  of  a  mandamus  to  protect  his  own  rights,  or 
the  rights  of  the  public,  in  the  matter  set  forth  in  his  petition  ?  For 
if  it  be  necessary  for  those  purposes,  the  court  will  not  hesitate  to 
grant  the  writ.  The  object  of  this  proceeding  is  to  cause  legal  no- 
tice to  be  given  of  the  opening  of  books  for  receiving  subscriptions 
for  shares  in  the  bank,  and  making  a  legal  distribution  of  the  stock. 
This,  we  believe,  can  be  accomplished  without  the  aid  and  co-ope- 
ration of  Mr.  Weston.  The  act  of  incorporation  provides,  that  the 
books  for  receiving  subscriptions  shall  be  opened  under  the  direc- 
tion of  the  seven  commissioners,  therein  named,  or  a  majority  of 
them. 
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I  It  appears  by  the  petition,  that  all  the  commissioners  except  Mr. 
Weston  have  either  signed  or  are  witling  to  sign  the  notice  and  per- 
form  the  remaining  duties  assigned  them  by  their  appointment ;  and 
this,  we  believe,  enables  them  to  perform  all  the  duties  required  of 
them  by  the  act  of  incorporation.  Consequently  the  aid  Bought  by 
this  application  is  unnecessary. 

If  we  entertained  a  doubt  of  the  power  of  the  other  commissioners, 
without  the  co-operation  of  Mr.  Weston,  to  discharge  all  the  duties 
required  by  the  act,  we  should  feel  it  our  duty  to  grant  the  writ. 
But  upon  the  facts  now  before  us  we  deem  it  unnecessary  ;  and  for 
that  reason  the  writ  of  mandamus  is  denied. 

If,  in  the  farther  progress  of  the  business,  the  writ  of  mandamus 
shall  be  found  necessary  to  compel  an  execution  of  the  trust  by  the 
commissioners,  the  application  may  be  renewed, 
xxiii.        61 
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Peter  Cross  v.  Samuel  B.  Moore. 

Account  stated  no  bar  to  recovery  upon  original  account.    Payment 
in  specific  articles. 

The  stating  an  account  for  work  and  labor  does  not  render  it  necessary  to  declare 
specially  upon  the  account  stated;  bat  a  recovery  may  still  be  had  upon  the 
original  account. 

And  the  fact,  that  the  account  was  payable  in  specific  articles,  will  make  no  dif- 
ference, after  the  time  of  payment  has  elapsed. 

Indebitatus  Assumpsit  for  work  and  labor,  and  for  money  had 
and  received.  Plea,  the  general  issue,  and  trial  by  the  court,  Jan- 
uary Term,  1851, — Collamer,  J.,  presiding, 
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In  1843  the  plaintiff  performed  labor  for  the  defendant,  for  which 
the  defendant  was  to  paj  him  in  boots  and  shoes,  on  reasonable  de- 
mand. At  the  close  of  the  service  the  parties  made  a  settlement, 
and  there  was  found  doe  to  the  plaintiff,  for  the  service,  95,50,  and 
the  defendant  thereupon  signed  and  delivered  to  the  plaintiff  a  wri- 
ting in  these  words : — "  Haverhill,  Aug.  2,  1843.  This  day  settled 
"  with  Peter  Cross,  and  found  due  him  five  dollars  and  fifty  cents, 
"  which  I  am  to  pay  him  in  boots  or  shoes,  with  reasonable  notice, 
"  at  my  house,  which  is  to  be  good  custom  work."  In  June,  1849, 
the  defendant  was  asked  for  the  pay  mentioned  in  the  writing,  by 
the  plaintiff's  agent,  and  refused  to  make  any  payment  thereon. 
The  defendant  insisted,  that  these  facts  did  not  entitle  the  plaintiff 
to  recover  on  his  declaration.  But  the  court  rendered  judgment  for 
the  plaintiff,  for  $5,50  and  interest  from  June,  1849.  Exceptions 
by  defendant. 

8.  Austin,  for  defendant,  insisted,  that  the  plaintiff  could  not  re- 
cover, upon  his  declaration,  for  the  reason  that  the  original  cause  of 
action  was  discharged  by  the  execution  and  acceptance  of  the  writ- 
ten agreement ;  and  that  no  such  demand  had  been  made,  as  was 
required  by  the  terms  of  the  agreement. 

R.  McK.  Ormsby,  for  plaintiff,  claimed,  that  by  the  refusal  to 
deliver  the  boots  and  shoes,  under  the  state  of  facts  in  the  case,  the 
sum  of  money  specified  became  due  absolutely, — and  cited  Baylies 
v.  Fettyplace,  7  Mass.  329,  Way  v.  Wakefield,  7  Vt.  223, 8  Vt.  218, 
and  Wainwright  v.  Cunningham,  15  Vt.  215. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  only  question  in  this  case  is,  whether,  by 
stating  an  account  for  work  and  labor,  it  becomes  necessary  to  de- 
clare specially  upon  the  account  stated,  in  order  to  recover.  It  has 
never  been  considered,  that  an  account  stated  is  any  bar  to  a  recov- 
ery upon  the  original  account,  whether  for  money,  or  labor,  or  other 
thing.  So,  too,  if  a  promissory  note  be  given,  it  is  no  bar,  unless 
specially  so  agreed.  But  a  mere  statement  of  the  account  is  never 
considered  as  having  that  effect ; — and  if  it  did  have,  the  acknowl- 
edgment of  indebtedness  would  be  good  evidence  under  the  money 
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counts,  as  has  often  been  held  in  regard  to  promissory  notes,  and 
this  evidence  could  not  be  rebutted  by  showing  that  the  considera- 
tion was  in  fact  different  And  the  fact,  that  the  account  was  pay. 
able  in  specific  articles,  will  make  no  difference,  after  the  time  of 
payment  has  elapsed.  Judgment  affirmed. 


Horace  Strickland  and   Charles  C.  P.  Baldwin  v.  Horace 

Martin. 

Process.    Return.    Plea  in  abatement. 

The  return  of  an  officer  upon  a  writ  of  attachment,  where  pergonal  property  b 
attached,  that  be  delivered  to  the  defendant  a  copy  of  the  attachment  and  a 
list  of  the  articles  attached,  is  sufficient 

If,  in  a  plea  in  abatement  for  defective  service  of  a  writ,  the  return  be  referred  to 
and  made  part  of  the  plea,  the  court  will  examine  the  return,  to  determine  its 
sufficiency,  and  it  is  not  necessary  for  the  plaintiff  to  reply  the  return,  by  waj 
of  estoppel,  although  the  plea  contains  that  which  is  inconsistent  with  the  re- 
turn. 

Assumpsit  upon  a  promissory  note.  The  officers  return  upon 
the  writ  was  in  these  words ; — "  Then  by  virtue  of  this  writ,  to  me 
"  directed,  I  attached  one  horse  and  harness  as  the  goods  and 
"  chattels  of  the  within  named  defendant,  and  delivered  him  a  copy 
"  of  this  attachment  and  a  list  of  the  articles  so  attached  by  me." 
The  defendant  pleaded  in  abatement,  that  no  true  and  attested  copy 
of  the  writ,  with  the  officer's  return  thereon  indorsed,  together  with 
a  list  of  the  articles  attached,  was  delivered  to  the  defendant,  attest- 
ed by  the  officer  serving  the  same,  or  left  at  the  house  of  his  then 
usual  abode,  &c;  and  reference  was  made,  in  the  plea,  to  the  return, 
as  indorsed  upon  the  writ.     To  this  plea  the  plaintiff  demurred. 

The  county  court,  June  Term,  1850, — Redfield,  J.,  presiding, — 
adjudged  the  plea  insufficient,  and  rendered  judgment  for  the  plain- 
tiff.   Exceptions  by  defendant. 
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JR.  McK.  Ormsby  for  defendant. 

1.  The  officer  serving  the  writ  did  not,  as  appears  from  his  re- 
turn, indorse  his  return  upon  the  copy  left  with  the  defendant,  who 
was  sued  by  having  his  property  attached. 

2.  On  demurrer  to  a  plea  in  abatement,  if  the  plaintiff  succeed, 
the  judgment  should  be  respondeat  ouster,  and  not  final ;  otherwise, 
when  issue  of  fact  is  joined  on  such  plea.  1  Chit.  PI.  466.  2 
Saund.  211,  n.  3.  Com.  Dig.,  Abatement  1,  14.  1  East  514. 
2  WUs.  367. 

S.  Austin  for  plaintiff. 

The  officer,  in  making  his  return,  followed  the  directions  of  the 
statute,  in  its  very  words.  It  is  not  required  by  the  statute,  that  the 
officer  should  say,  that  his  return  was  indorsed  upon  the  copy  left 
with  the  defendant,  nor  to  express  in  his  return  the  manner  of  ser- 
vice, as  in  case  of  summons.    Rev.  St.  180,  §  13. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  return  of  the  officer,  in  this  case,  is  in  the 
precise  words  of  the  statute,  and  we  think  is  sufficient.  In  practice, 
the  copy  left  in  service  of  a  writ  of  attachment,  when  personal 
property  is  attached,  contains  a  copy  of  the  officer's  return  usually; 
and  whether  this  is  not  the  practical  construction  given  to  the  stat- 
ute it  is  not  necessary  now  to  inquire.  As  the  return  is  made  a  part 
of  the  plea,  we  must  look  into  the  return ;  and  it  is  not  necessary,  in 
such  case,  for  the  plaintiff  to  reply  the  return  by  way  of  estoppel  up- 
on the  plea,  when  it  contains  any  thing  inconsistent  with  the  return. 
We  must  decide  upon  the  return,  as  it  is ;  and  that,  in  this  case,  is 
sufficient 

We  think,  from  the  exceptions,  it  sufficiently  appears,  that,  when 
the  plea  in  abatement  was  adjudged  insufficient,  the  defendant  inter- 
posed no  farther  defence,  and,  in  effect,  consented  to  have  judgment 
entered  up  for  the  plaintiff  on  his  claim,  without  objection ;  and  that 
judgment  is  affirmed. 
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Ezekiel  Sawyer  v.  Hiram  Cutting,  Freeman  Hindman  and 
Barron  Moulton. 

Agency  of  wife.     Transfer  of  note  overdue.     Collateral  security. 

The  power  of  a  wife  to  bind  her  hnsband  by  her  contracts  depends  upon  the 
fact  of  agency  alone,— she  having,  as  wife,  no  original  and  inherent  power  to 
bind  him  by  any  contract. 

The  wife,  whether  the  husband  is  absent,  or  at  home,  sick,  or  in  health,  is  not  to 
be  presumed  his  agent  generally,  or  intrusted  with  any  authority  in  relation  to 
his  affairs,  other  than  that  which  it  is  usual  and  customary  to  confer  upon  the 
wjfe. 

An  arrangement,  made  between  the  wife  and  a  debtor  of  the  husband,  who  is  also 
surety  for  the  husband  upon  a  promissory  note  to  a  third  person,  that  the  debtor 
shall  pay  the  note,  upon  which  he  is  surety,  and  that  such  payment  shall  ope- 
rate as  payment  of  his  debt  to  the  husband,  is  not  within  the  ordinary  powers 
of  a  wife  in  the  management  of  the  domestic  affairs  of  her  husband,  and  can 
only  be  sustained,  by  showing  affirmatively,  that  it  was  authorized  by  the  hus- 
band, or  was  subsequently  recognized  by  him. 

And  such  arrangement  will  not  be  rendered  valid  by  the  fact,  that  the  husband, 
at  the  time  the  arrangement  was  made,  was  sick  and  wholly  incapable  of  trans- 
acting business,  and  so  continued  until  his  death,  and  had  no  other  person,  ex- 
cept his  wife,  to  transact  his  business.  Such  a  condition  of  things  will  justify 
the  wife  in  taking  care  of  the  property  of  her  husband  and  providing  necessaries 
for  the  family,  but  will  not  constitute  her  the  general  agent  of  her  husband  and 
so  authorize  her  tp  transact  his  business  generally,  to  transfer  his  property  and 
pay  bis  debts. 

And  if  the  debt  to  the  husband,  which  it  is  claimed  was  paid  by  the  debtor's  car- 
rying into  effect  the  arrangement  made  with  the  wife,  consist  of  a  promissory 
note,  and  this  note  bad  been  transferred  by  tbe  husband  previous  to  the 
arrangement  being  made  by  the  wife,  but  the  bolder  gave  no  notice  to  the 
debtor  of  tbe  transfer  until  after  that  arrangement  had  been  executed  by  tbe 
debtor,  tbe  right  of  tbe  holder  to  collect  the  note  will  not  be  precluded  by  the 
fact,  that  the  note  was  overdue  at  the  time  he  received  it 

And  if  the  debtor  prove  the  sickness  of  the  husband  at  the  time  of  making  the 
arrangement,  and  claim,  that  from  this  fact  tbe  assent  of  the  husband  is  to  be 
presumed,  it  is  competent  for  tbe  holder  of  the  note  to  prove,  for  the  purpose 
of  rebutting  this  presumption,  that  the  husband  was  taken  sick  and  became  in- 
sane previous  to  the  arrangement  heing  made,  so  as  to  be  wholly  unable  to, 
transact  business,  and  so  continued,  until  the  time  of  his  death. 
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And  although  the  holder  of  the  note,  in  ench  cnae9  received  the  note  as  collateral 
security  for  the  payment  of  a  sum  leas  than  the  amount  of  the  note,  he  is  yet 
entitled  to  recover  from  the  maker  the  full  amount  dne  npon  the  note. 

Assumpsit  upon  a  promissory  note  for  $161,94,  dated  April  6, 
1847,  executed  by  the  defendants,  by  the  name  of  their  firm  of  Cut- 
ting, Hindman  &  Co.,  and  made  payable  to  William  Frazier,  or 
bearer,  on  demand  with  interest.  Plea,  the  general  issue,  and  trial 
by  jury,  December  Term,  1849, — Redfield,  J.,  presiding. 

On  trial,  the  plaintiff  having  given  in  evidence  the  note  declared 
upon,  the  defendants  claimed  to  have  paid  the  note,  and  proved,  that 
some  time  previous  to  October  11, 1847,  William  Frazier,  the  payee 
of  the  note,  was  indebted  to  the  Bank  of  Newbury  upon  a  promis- 
sory note  for  $259,00,  which  was  also  signed  by  the  defendant 
Hindman,  as  surety  for  Frazier,  and  that,  the  bank  note  having  be- 
come due  and  being  unpaid,  the  wife  of  Frazier,  on  the  eleventh  of 
October,  1847, — Frazier  being  then  sick  and  unable  to  attend  to 
any  business, — requested  Hindman  to  pay  the  bank  note,  and  agreed, 
as  a  part  consideration,  to  surrender  to  him  the  note  in  suit ;  that 
accordingly,  on  that  day,  Hindman  paid  the  bank  note,  and  called 
upon  Mrs.  Frazier  for  the  note  in  suit ;  and  that  she  looked  among 
her  husband's  papers  for  the  note,  for  the  purpose  of  surrendering  it 
to  Hindman,  but,  not  being  able  to  find  it,  agreed  to  deliver  it  to 
him,  as  soon  as  it  should  be  found.  It  appeared,'  however,  that 
Frazier  had  delivered  the  note  to  the  plaintiff,  August  20,  1847,  as 
collateral  security  for  the  payment  of  $116,00  for  a  horse,  which  he 
had  purchased  of  the  plaintiff;  and  on  the  twenty  third  of  Novem- 
ber, 1847,  the  plaintiff  notified  Hindman,  that  he  held  the  note,  and 
required  payment,  and  Hindman  informed  him,  that  he  had  paid  the 
note,  and  declined  paying  it  to  the  plaintiff  And  it  did  not  appear j 
that  the  plaintiff  gave  to  the  defendants  any  notice  of  the  transfer  j 
until  November  23,  1847. 

The  plaintiff  read  in  evidence  several  depositions, — which  were 
objected  to  by  the  defendants,  but  admitted  by  the  court, — from 
which  it  appeared,  that  the  latter  part  of  August,  1847,  and  after 
the  transfer  to  the  plaintiff  of  the  note  in  suit,  Frazier  was  taken 
sick  at  his  residence  in  Lyman,  New  Hampshire,  and  was  ever  after 
unable  to  attend  to  any  business,  that  at  times  his  mind  was  wander-' 
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ing,  and  he  was  at  all  times  unconscious  of  what  was  transpiring, 
until  his  death,  which  occurred  November  9,  1847. '  It  farther  ap- 
peared, that  while  Frazier  was  so  sick,  he  was  taken  care  of  by  his 
wife ;  that  she  took  an  oversight  of  the  farming  and  other  business 
of  her  husband,  to  some  extent ;  that  she  collected  and  paid  some  of 
his  debts ;  that  on  one  occasion  she  sent  some  of  his  demands  to 
Massachusetts  for  collection  by  one  John  Hindman,  and  furnished 
him  with  money  for  his  expenses,  and  that  he  collected  $115,00, 
and  paid  it  to  Mrs.  Frazier ;  and  that  there  was  no  other  person, 
except  Mrs.  Frazier,  to  take  charge  of  his  business,  while  he  was 
sick.  It  farther  appeared,  that  Mrs.  Frazier  was  not  expressly  au- 
thorized, or  requested,  to  do  any  business  for  her  husband,  and  that 
he  was  himself  wholly  incapable,  from  the  nature  of  his  disease,  of 
transacting  or  comprehending  any  business,  from  before  the  time  his 
wife  made  the  above  mentioned  arrangement  with  the  defendant 
Hindman  until  his  death.  It  appeared,  that  the  defendant  Hindman 
obtained  an  allowance  against  the  estate  of  Frazier  for  the  money 
paid  by  him  to  the  bank,  but  protesting  that  it  was  for  the  benefit  of 
the  plaintiff, — which  the  plaintiff  repudiated  altogether. 

Upon  these  facts  the  defendants  insisted,  and  requested  the  court 
to  charge  the  jury,  that  the  defendants  were  entitled  to  recover, — 
that  the  transaction  amounted  to  a  payment  of  the  note  in  suit, — 
that  Mrs.  Frazier  ought  to  be  presumed  and  deemed  the  agent  of 
her  husband  to  transact  the  business  of  receiving  payment  of  the 
note  in  suit  and  paying  the  bank  note, — and  that,  in  any  event,  the 
plaintiff  was  only  entitled  to  recover  the  sum  of  $116,00  and  inter- 
est, for  the  payment  of  which  the  note  was  pledged  to  him. 

But  the  court  directed  the  jury  to  return  a  verdict  for  the  plaintiff, 
for  the  whole  amount  of  the  note.     Exceptions  by  defendants. 

A.  Underwood  for  defendants. 

1.  Under  some  circumstances  the  wife  is  to  be  deemed  and  pre- 
sumed the  agent  of  her  husband,  when  there  is  no  other  person  to 
transact  his  business.  This  presumption  arises  from  the  peculiar 
relation  they  sustain,  and  is  not  to  be  controlled,  or  rebutted,  by 
proof  of  a  want  of  express  authority.  This  presumption  arises,  when 
the  husband  is  absent, — and  why  not  much  more  so,  when  sick  ? 
Although  the  wife  may  not  be  considered  authorized  to  make  con- 
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tracts  to  create  and  impose  on  him  new  and  important  obligations, 
yet  she  may  discharge  obligations  already  created,  and  do  such  acts, 
as  are  clearly  for  his  benefit,  and  which  he  ought  to  do.  Hence  we 
insist,  that  Mrs.  Frazier  might  and  ought,  for  and  on  behalf  of  her 
husband,  to  pay  and  discharge  the  bank  note,  and  she  would  hare 
the  corresponding  right  to  use  his  money  for  that  purpose,  and  it 
would  make  no  difference,  that  she  took  it  from  those  indebted  to 
him,  or  procured  them  to  pay  his  indebtedness.  Ftlker  v.  Emerson, 
16  Vt.  653.  1  Swift's  Dig.  31,  38.  2  Conn.  638.  Reeve's  Dom. 
Rel.  80,  81.  Emmett  v.  Norton,  34  £.  C.  L.  503.  1  Selw.  N.  P. 
269.  1  Stephen's  N.  P.  714,  715.  McKinhy  v.  McGregor,  3 
Whart.  369.  Shoemaker  v.  Ktmkle,  5  Watts  107.  Church  v.  Lan- 
ders, 10  Wend.  79. 

2.  When  the  plaintiff  received  the  note  in  suit,  it  was  orer  due> 
and  subject  to  all  equities  existing  between  the  defendants  and  Fra- 
zier ;  and  these  equities  are  to  be  considered  as  of  the  time,  when 
notice  of  the  transfer  was  given.  Chit  on  Bills  284.  Camp  v.  Scott, 
14  Vt.  387.  Campbell  v.  Day,  16  Vt.  558.  Sargeant  v.  Sargeant 
et  al%  18  Vt.  371.     Walbridge  v.  Kibbee,  20  Vt.  543. 

3.  The  court  should  have  excluded  the  depositions;  it  was  not 
competent  for  the  plaintiff  to  rebut  the  presumption  of  the  wife's 
authority,  by  proving  Frazier's  sickness  and  a  want  of  express  au- 
thority conferred  on  her  by  her  husband. 

4.  The  plaintiff  was  not  entitled  to  recover  the  whole  note. 

C  B.  Leslie  for  plaintiff. 

1.  In  order  that  the  husband  be  bound  by  the  acts  of  the  wife, 
she  must  be  proved  to  be  his  agent.  Chit,  on  Cont.  130.  I  Sw. 
Dig.  31.  1  Bac.  Abr.,  Baron  <$•  &>**  H.  1  Stephen's  N.  P.  712- 
716.  16  Vt.  390,  464.  12  Vt.  510.  Reeve's  Dom.  Rel.  79.  I  Bl. 
Com.  357.  Under  certain  circumstances,  and  in  the  transaction  of 
the  domestic  concerns  of  a  family,  proper  for  a  wife  to  transact,  she 
may  be  presumed  to  be  the  agent  of  the  husband ;  but  this  presump- 
tion may  be  removed  by  proving  his  express  dissent.  But  if  she 
steps  beyond  the  province  of  a  wife,  and  undertakes  the  proper  busi- 
ness of  the  husband,  her  acts  are  not  binding,  unless  his  express 
assent  be  shown.  2  Steph.  N.  P.  715,  n.  d.  2  Kent  146.  1  Sw. 
Dife.  31.  Reeve's  Dom.  Rel.  79.  Mrs.  Frazier  had  no  authority  to 
xxiii.        62 
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act  as  the  agent  of  her  husband,  nor  was  he  capable  of  delegating 
any  to  her,  or  of  ratifying  her  acts ;  and  all  presumption  of  implied 
agency  is  repelled  by  the  facts  in  the  case. 

2.  The  defendant  Hindman  paid  the  bank  note  long  after  Sawyer 
became  the  bona  fide  holder  of  the  note  in  suit,  and  after  he  had  no- 
tice, that  it  could  not  be  found.  This  was  sufficient  to  put  him  up- 
on inquiry,  and  ought  to  be  deemed  notice  of  its  transfer,  in  analogy 
to  other  cases.     17  Vt.  329. 

3.  If  the  plaintiff  is  entitled  to  recover,  he  is  entitled  to  recover 
for  the  whole  amount  of  the  note. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  To  determine  whether  the  defendants  were  entitled 
to  the  instructions  claimed  at  the  trial  below,  and  consequently  to  a 
verdict,  it  becomes  necessary  to  inquire,  whether  the  facts  found 
justify  the  conclusion,  that  the  contract  between  Mrs.  Frazier  and 
Hindman,  respecting  the  payment  of  the  bank  note  by  Hindman  and 
the  giving  up  the  note  in  question,  was  originally  made  with  the  as- 
sent of  Mr.  Frazier  either  express,  or  implied,  or  was  subsequently 
adopted  by  him.  For  the  power  of  the  wife  to  bind  her  husband  by 
her  contracts  is  founded  upon  the  sole  ground  of  agency,  she  having, 
as  wife,  no  original  and  inherent  power  to  bind  him  by  any  contract 
made  by  her.  Benjamin  v.  Benjamin,  15  Conn.  347.  Lane  v.  Iron- 
monger, 13  M.  &  W.  368.     Freestone  v.  Butcher,  38  E.  C.  L.  269.  f 

Hence  it  is  incumbent  upon  the  defendants,  in  establishing  their 
defence,  to  show  that  the  contract,  between  Mrs.  Frazier  and  Hind- 
man, upon  which  the  defence  rests,  was  authorized  by  Mr.  Frazier. 
This  authority  may  be  general,  or  special,  express,  or  implied.  And 
the  act  of  the  wife,  though  unauthorized  at  the  time  of  its  perform- 
ance, may  be  rendered  valid  by  a  subsequent  ratification  by  the  hus- 
band. The  wife,  whether  the  husband  is  absent,  or,  at  home,  sick, 
or  in  health,  is  not  to  be  presumed  his  agent  generally,  or  to  be  in- 
trusted with  any  authority  in  relation  to  his  affairs,  other  than  that, 
which  it  is  usual  and  customary  to  confer  upon  the  wife.  That  the 
arrangement  in  question,  entered  into  with  the  defendant  Hindman, 
does  not  fall  within  the  ordinary  powers  of  a  wife  in  the  management 
of  the  domestic  affairs  of  her  husband,  is  quite  obvious. 

The  act  of  Mrs.  Frazier,  the  validity  of  which  is  in  question,  de- 
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rives  no  aid  from  the  law,  which,  under  certain  circumstances,  au- 
thorizes the  wife  to  bind  her  husband  for  necessaries  for  herself  and 
family.  The  arrangement  was  not  made  for  any  such  purpose  and 
consequently  can  only  be  sustained  upon  the  ground  of  the  husband's 
assent.  It  is  not  pretended,  that  Mrs.  Frazier  had  any  express  au- 
thority from  her  husband  to  make  the  arrangement^  and  the  facts 
preclude  all  presumption  of  any  implied  assent  on  his  part  For  at 
the  time  of  her  making  the  contract  with  Hindman,  Frazier  was  in- 
capable of  doing  any  business,  his  mind  was  wandering,  and  he 
was  unconscious  of  what  was  transpiring,  and  he  continued  in  that 
situation  until  his  death.  There  consequently  could  have  been  no 
subsequent  ratification  of  the  contract  by  Frazier. 

But  it  is  said,  that,  under  the  circumstances  of  this  case,  it  should 
be  presumed,  that  Mrs.  Frazier  acted  as  the  agent  of  her  husband 
in  making  the  contract  with  Hindman,  inasmuch  as  there  was  no 
other  person  to  transact  his  business, — that  this  results  from  the  ne- 
cessity of  the  case* — and  that  the  presumption  is  not  to  be  controlled 
by  proof  of  want  of  express  authority.  Should  this  proposition  be 
admitted,  it  would  seem  to  follow,  as  a  necessary  consequence,  that 
the  wife,  in  all  cases  like  the  present,  would  be  invested  with  a  gen- 
eral and  unlimited  authority  as  to  all  her  husband's  affairs.  We 
know  of  no  authority  to  sustain  such  a  doctrine.  That  Mrs.  Frazier, 
under  the  circumstances,  was  justified  in  taking  care  of  the  property 
•and  providing  necessaries  for  the  family  is  conceded.  To  that  ex- 
tent she  might  well  be  regarded  as  the  head  of  the  family.  But  this 
would  by  no  means  constitute  her  the  general  agent  of  her  husband 
and  authorize  her  to  transact  hj^^usiness  generally,— to  transfer 

nd  the  powers  of  the  wife, 
be  without  precedent,  as  it 
seems  to  us. 

The  case  of  Felker  v.  Emerson,  16  Vt  653,  was  much  relied  on 
at  the  argument,  as  sustaining  this  defence;  but  we  think  it  affords 
it  no  support  Emerson,  as  an  officer,  attached  the  property  of 
Felker,  including  his  cattle  and  hay,  at  the  suit  of  a  creditor  of  Fel- 
ker, who  was  then  absent  from  home  and  had  been  for  two  months. 
Felker  left  his  wife  and  minor  children  upon  the  farm  with  the  prop- 
erty attached.  After  the  attachment,  Emerson,  with  the  consent  of 
Fetter's  wife,  fed  the  hay  in  controversy  to  the  cattle.    Felker,  up- 
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and  authorize  her  to  transact  h^fehusine 
his  property  and  pay  his  debts,  ^^^rcnd 
as  claimed  in  the  present  case^^^T  be 
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on  his  return,  sued  Emerson  for  the  hay  so  fed  to  the?  cattle;  and  it 
was  held,  "  that  Felker  was  so  far  interested  in  the  support  of  the 
cattle,  that  it  must  be  considered  a  matter  fairly  within  the  general 
scope  of  his  business,  which  was  left  in  charge  of  his  wife ; — that 
she  must,  in  his  absence,  be  considered  the  head  of  the  family,  and 
his  genera]  agent  for  all  the  purposes  of  the  business  left  under  her 
charge  and  control'*  If  the  cattle  had  not  been  attached,  it  would 
clearly  have  been  the  duty  of  Felker's  wife  to  cause  the  hay  to  be 
fed  to  the  cattle ;  and  it  would  seem  from  the  case,  that  the  court 
considered,  that  the  cattle,  after  the  attachment,  were  to  be  kept  at 
the  expense  of  Felker.  It  was  therefore  simply  an  assent  by  the 
wife,  that  the  hay  should  be  fed  to  the  cattle,  which  the  husband 
must  have  expected  would  be  done,  when  he  left  home.  The  attach- 
ment of  the  cattle  did  not  remove  Felker's  interest  in  their  support ; 
and  hence  it  might  well  be  said  to  fall  within  the  scope  of  her 
agency. 

In  Church  v.  Landers,  10  Wend.  79,  where  the  wife,  in  the  ab- 
sence of  her  husband,  had  let  a  horse  to  a  neighbor,  and  upon  the 
return  of  the  husband  he  brought  trover  for  the  horse,  the  action 
was  held  not  to  lie,  for  the  reason,  as  the  court  say,  "that  in  the  ab- 
sence of  the  husband,  the  wife  must  be  considered  as  having  a  gen- 
eral authority  to  exercise  the  usual  and  ordinary  control  over  his 
property,  which  must  be  possessed  by  some  one ;  unless  it  appeared 
he  had  constituted  some  other  person  his  agent  for  that  purpose." 
The  court  evidently  treat  the  act  of  lending  the  horse  as  one  ordi- 
narily exercised  by  the  wife  in  the  absence  of  the  husband. 

The  case  of  Rotch  v.  Jftfr^Conn.  638,  is  entirely  unlike  the 
case  at  bar.  There  the  husb^^Aserted  his  wife,  leaving  her  keep- 
ing a  boarding  house  for  the^l^mrt  of  herself  and  family,  and  the 
court  held,  he  was  liable  for  her  contracts  made  in  the  course  of 
such  business.  The  decision  is  put  upon  the  ground,  that  the  hus- 
band, with  full  knowledge  of  the  business  in  which  his  wife  was  en- 
gaged, permitted  her  to  prosecute  the  business  for  the  support  of 
herself  and  children,  and  from  this  his  assent  might  well  be  inferred, 
and  that  consequently  he  was  liable  for  her  debts,  contracted  in  the 
business.  This  does  not  militate  against  the  ground  we  assume  in 
this  case. 

Again,  it  is  urged,  that  inasmuch  as  the  plaintiff  received  this 
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note  of  Frazier  when  it  was  overdue,  he  took  it  subject  to  all  equi- 
ties ;  and  that  the  defendants  are  entitled  to  avail  themselves  of  any 
matter  of  defence,  which  they  could  have  done,  had  the  suit  been 
brought  by  Frazier.  This  may  be  admitted,  and  yet,  I  apprehend, 
the  defence  would  not  avail  them.  For  in  order  to  entitle  these  de- 
fendants to  treat  the  payment  of  the  bank  note  by  Hindman,  as  so 
much  payment  upon  the  note  in  suit,  it  is  necessary  to  show,  that 
Mrs.  Frazier  had  authority  to  make  such  arrangement  with  Hind- 
man.  This,  however,  the  defendants  fail  to  do.  Upon  the  question 
of  the  authority  of  Mrs.  Frazier  to  make  this  contract  the  whole  de- 
fence depends,  and  it  seems  to  us,  that  the  testimony  has  no  ten- 
dency to  prove  such  authority. 

It  is  farther  objected,  that  the  court  erred  in  admitting  certain 
depositions.  Inasmuch  as  the  defendants  claimed,  that  the  circum- 
stances were  sufficient  to  raise  the  presumption,  that  Mrs.  Frazier 
was  authorized  by  her  husband  to  make  the  arrangement  in  ques- 
tion, the  depositions  were  clearly  admissible,  to  rebut  such  presump- 
tion. Selw.  N.  P.  288.  Benjamin  v.  Benjamin^  15  Conn.  355. 
For  if  any  such  presumption  was  raised  by  the  testimony,  it  was  a 
presumption  of  fact,  and  therefore  was  subject  to  be  rebutted. 

It  is  farther  objected,  that  the  plaintiff  was  not  entitled  to  recover 
the  amount  of  the  note  in  suit.  It  appears  to  us,  that  this  objection 
is  unsound.  If  the  plaintiff  is  entitled  to  recover  any  thing,  we  do 
not  see,  why  he  is  not  entitled  to  recover  the  amount  of  the  note. 
The  entire  note  was  transferred  to  him,  and  by  the  transfer  the 
plaintiff  acquired  all  the  interest  of  Frazier  in  the  note; — though,  as 
between  the  plaintiff  and  the  estateof  Frazier,  he  will  be  bound  to 
account  for  the  difference  betw^^Mfc  demand  against  Frazier  and 
the  amount  of  the  note  of  Fnn^Pagainst  the  defendants.  The 
plaintiff  will  hold  the  surplus  in  trust  for  the  estate.  But  this  in  no 
manner  affects  the  liability  of  the  defendants  in  this  suit.  Their  de- 
fence having  failed,  they  must  be  liable  to  the  plaintiff  for  the 
amount  of  the  note.  And  the  same  result  would  follow,  if  the  note 
in  suit  had  been  transferred  to  the  plaintiff  solely  for  the  purpose  of 
collection.  The  judgment  of  the  county  court  is  affirmed. 
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Ephraim  Thayer  v.  Viles  &  Atkins. 

Action  to  recover  back  the  price  paid  for  land.  Statute  of  frauds. 
Recital  of  consideration.  Parol  evidence  to  vary  or  enlarge 
agreement  in  writing. 

Under  a  declaration,  which  alleged,  that,  in  consideration  that  the  plaintiff  would 
pay  to  the  defendants  $50,00,  the  defendants  promised  to  execute  and  deliver 
to  the  plaintiff  a  quitclaim  deed  of  certain  land,  and  also  promised,  that,  if  the 
plaintiff  should  not  acquire  and  receive  a  good  and  valid  title  to  the  land  by 
•virtue  of  said  deed,  they  would  repay  to  him  the  $50,00  on  demand,  and  that 
the  plaintiff  paid  the  money  and  received  the  deed,  bnt  did  not  thereby  acquire 
and  receive  a  good  title  to  the  land,  the  plaintiff  gave  evidence  tending  to  prove, 
that  the  original  title  to  the  land  was  not,  upon  the  town  records  of  the  town 
where  the  land  lay,  in  the  defendants,  and  that,  so  far  as  could  be  ascertained, 
the  defendants  had  no  title  of  record  to  the  land ;  and  it  was  held,  that  this  evi- 
dence was  sufficient  to  impose  upon  the  defendants  the  burden  of  proving  their 
title,  and,  in  the  absence  of  any  evidence  on  the  part  of  the  defendants,  would 
entitle  the  plaintiff  to  recover. 

An  action,  which  merely  concerns  the  price  of  land,  is  not  required,  by  the  stat- 
ute of  frauds,  to  be  sustained  by  evidence  of  an  agreement  in  writing. 

The  recitals  in  a  deed  of  the  amount  of  the  consideration  and  the  receipt  of  pay- 
ment will  not  estop  the  party  from  sustaining  an  action  in  respect  to  the  price. 

The  fact,  that  the  grantee  gave  his  promissory  note  for  a  part  of  the  price  of  the 
land,  will  not  preclude  his  proving  by  parol,  in  an  action  brought  to  recover 
back  the  entire  price  paid,  that  the  grantor  agreed  to  repay  the  entire  price,  ia 
case  the  grantee  did  not  acquire  a  good  title  to  the  land  by  the  deed. 

Neither  is  the  party  precluded  from  prdVing  such  agreement  by  parol  by  the  fact, 
that  be  received  a  quitclaim  deed  of  the  land,  since  the  evidence  does  not  tend 
to  enlarge  the  deed,  but  merely  shows,  that  the  price  of  the  land  was  left  to 
rest  wholly  in  oral  contract. 

Assumpsit.  The  plaintiff  alleged  in  his  declaration,  that,  in  con- 
sideration that  he  would  pay  to  the  defendants  $50,00,  the  defend- 
ants promised  that  they  would  execute  and  deliver  to  him  a  quitclaim 
deed  of  a  certain  specified  part  of  lot  No.  79  in  Braintree,  and  that, 
if  the  plaintiff  should  not  acquire  and  receive  a  good  and  valid  title 
to  the  land  by  virtue  of  said  deed,  they  would  repay  to  him  the  said 
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sum  of  $50,00  on  demand,  and  that  the  plaintiff  paid  the  money  and 
received  the  deed,  but  that  he  did  not  thereby  acquire  and  receive 
•a  good  and  valid  title  to  the  land,  whereby  the  defendants  became 
liable  to  repay  to  him  the  said  sum  of  $50,00,  which  they  declined 
to  do,  although  requested.  Plea,  the  general  issue,  and  trial  by  jury, 
June  Term,  1850, — Redfield,  J.,  presiding. 

On  trial  the  plaintiff,  to  sustain  the  issue  upon  his  part,  gave  evi- 
dence tending  to  prove,  that  on  the  twenty  second  of  February,  1845, 
he  purchased  of  the  defendants  lot  No.  79  in  Braintree,  at  the  price 
of  $50,00,  and  that  the  defendants  executed  and  delivered  to  him  a 
quitclaim  deed  of  the  lot,  and  then  promised  him,  that,  if  he  did  not 
acquire  a  good  title  by  virtue  of  the  deed,  they  would  refund  the 
money  to  him;  that  he  paid  to  the  defendants  $10,00  at  the  time 
the  bargain  was  made,  and  gave  them  his  note  for  $40,00,  which  he 
paid  in  September,  1845  ;  that  he  received  the  quitclaim  deed  and 
took  possession  of  the  land  ;  and  that  in  August,  1848,  he  requested 
the  defendants  to  refund  the  purchase  money, — which  they  refused 
to  do.  The  defendants  objected  to  the  plaintiff's  being  allowed  to 
prove  these  facts  by  parol  evidence ;  but  the  objection  was  overruled 
by  the  court.  The  plaintiff  also  gave  in  evidence  the  quitclaim  deed 
of  said  lot,  executed  to  him  by  the  defendants,  dated  February  22, 
1845,  and  also  a  deed  of  said  lot  from  Mary  Brackett,  Susannah 
Newcomb  and  Alice  Brackett,  described  as  heirs  of  William  Brack- 
ett, to  John  Spear,  dated  November  23, 1807,  and  also  a  deed  of  the 
same  lot  from  John  Spear  to  Lewis  H.  Spear,  dated  August  16, 
1848,  and  also  a  copy  of  an  extract  from  the  proprietors'  records  of 
Braintree,  showing  that  lot  No.  79  was  drawn  to  William  Brackett. 
The  plaintiff  also  called  as  a  witness  the  town  clerk  of  Braintree, 
who  testified,  that  he  had  examined  the  records  and  could  find  no 
record  of  any  deed  of  said  lot  to  the  defendants.  There  was  no  evi- 
dence in  the  case,  to  show  whether  the  plaintiff  had  ever  taken  pos- 
session of  the  land  under  the  deed  from  the  defendants,  except  that 
it  appeared  incidentally  in  the  case,  that  some  one  brought  a  suit 
against  the  plaintiff  for  the  land,  and  that  the  plaintiff  procured  some 
one  to  buy  in  the  title  of  John  Spear,  who  it  seemed  was  the  plaintiff 
in  that  suit,  for  $50,00. 

The  defendants  requested  the  court  to  charge  the  jury,  that  the 
plaintiff  could  not  recover  back  the  $50,00  paid  to  the  defendant* 
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for  the  quitclaim  deed,  unless  he  proved  a  promise  in  writing  to  re- 
fund the  same,  and  also,  that  the  plaintiff  could  not  recover,  unless 
he  showed  where  the  true  title  to  the  lot  was,  and  that  it  was  not  in* 
the  defendants. 

The  court  charged  the  jury,  that  if  the  testimony  gained  credit, 
the  plaintiff  was  entitled  to  recover  the  $50,00  paid,  and  interest,  on 
the  ground  that  the  plaintiff  had  proved  sufficient  to  cast  the  burden 
upon  the  defendants  of  showing  their  title. 

Verdict  for  plaintiff.     Exceptions  by  defendants. 

E.  Weston  for  defendants. 

I.  The  county  court  erred,  in  permitting  the  plaintiff  to  recover 
without  showing  where  the  true  title  to  the  land  was, — as  in  no  other 
way  could  he  show,  that  he  did  not  receive  a  good  title  from  the 
defendants.  The  plaintiff  should  have  been  required  to  prove,  that 
he  had  been  evicted  from  the  land  by  due  process  of  law,  or  to  show 
a  title  in  some  other  person,  sufficient  to  have  maintained  ejectment 
against  him. 

II.  Parol  testimony  should  not  have  been  received; — 1.  Because 
it  tended  to  vary,  alter  and  contradict  the  deed  and  note.  It  was  all 
one  bargain,  and  if  part  was  put  in  writing,  the  whole  should  have 
been.  The  plaintiff,  having  received  the  deed,  which  says,  that  the 
money  was  received  in  consideration  thereof  unconditionally,  should 
be  estopped  and  not  permitted  to  show  by  parol,  that  it  was  received 
conditionally.  2.  Because  of  the  statute  of  frauds.  It  was  a  con- 
tract relating  to  the  sale  of  land,  and  should  have  been  in  writing. 
Lano  v.  Neale,  3  E.  C.  L.  267.  Campbell  v.  Hodgson,  5  lb.  468. 
Baker  v.  Dewey,  8  lb.  193.  Woodbridge  v.  Spooner,  18  lb.  195. 
Bradshaw  v.  Bennett,  24  lb.  205.  Goss  v.  Nugent,  27  lb.  33. 
Harvey  v.  Grabham  et  al,  31  lb.  270.  Stowell  v.  Robinson,  32  lb. 
386.  Mechelen  v.  Wallace,  34  lb.  32.  Flinn  v.  Calow,  39  lb.  568. 
Giraud  v.  Richmond,  52  lb.  835.  Vaughan  v.  Hancock,  54  lb.  766. 
5  Vt.  152,  514.  8  Vt.  243.  9  Vt.  285.  1 1  Vt.  679.  14  Vt.  25, 
457.     16  Vt.  525.     3  Stark.  Ev.  1001-4.    2  Steph.  N.  P.  1335. 

J.  P.  Kidder  for  plaintiff. 

1.  The  court  charged  correctly,  so  far  as  the  title  is  concerned, 
that  sufficient  was  proved  by  the  plaintiff  to  cast  the  burden  upon 
the  defendants  of  showing  their  title. 
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2.  The  agreement  to  refund  the  $50,00  was  collateral  and  inde- 
pendent, and  only  incidentally  connected  with  the  stipulations  of  the 
deed,  and  could  be  proved  by  parol  evidence.  Barney  v.  Bliss, 
2  Aik.  60.  Davenport  v.  Mason,  15  Mass.  85.  17  Mass.  249.  To 
explain  facts  in  relation  to  the  consideration  in  a  deed,  parol  evidence 
is  admissible.  Beach  v.  Packard,  10  Vt  96.  Wood  v.  Beach,  7 
Vt.  522.  Stewart  v.  Thompson,  3  Vt.  255.  If  the  plaintiff  had  not 
paid  the  consideration  in  the  deed,  and  the  right  to  recover  it  de- 
pended upon  the  fact  of  his  acquiring  a  good  title,  he  would  evi- 
dently be  permitted  to  make  the  proof  by  parol.  The  case  at  bar  is 
analogous.  It  is  merely  an  agreement  to  have  back  the  money,  if 
the  plaintiff  does  not  acquire  a  good  title  by  his  deed. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  1.  We  think  the  evidence  given  in  this  case,  to 
show  a  failure  of  title,  was  all  that  could  be  expected  to  come  from 
the  plaintiff.  He  showed,  that  the  original  title  was  not,  upon  the 
town  records  of  the  town  where  the  land  lay,  in  the  defendants,  and 
that,  as  far  as  could  be  ascertained,  the  defendants  had  no  title  of 
record.  If,  then,  the  defendants  had  any  title,  they  alone  could 
show  it.     We  think  this  was  sufficient  to  change  the  otitis  of  proof. 

2.  If  this  action  merely  concerns  the  price  of  land,  it  is  not  a , 
matter,  which,  by  the  statute  of  frauds,  is  required  to  be  in  writing. 
It  has  often  been  decided,  that  an  action  for  the  price  of  land,  which 
had  already  been  conveyed,  might  be  maintained  upon  merely  oral^v 
evidence. 

3.  The  recitals  in  the  deed  of  the  amount  of  the  consideration 
and  the  receipt  of  payment  will  not  estop  the  party,  as  has  been 
often  held.  These  are  matters,  which  are  indeed  conclusive  to  the 
extent,  for  which  they  are  inserted  in  the  deed,  that  is,  to  give  effect 
to  the  deed,  and  no  farther. 

4.  The  fact  that  the  plaintiff  gave  his  note  for  $40,00  of  the 
$50,00  does  not  appear  to  us  to  make  any  difference  in  the  case. 
This  was  but  a  mode  of  payment.  The  testimony  offered  did  not 
tend,  in  any  sense,  to  contradict  the  note,  or  show  that  it  was  not  to 
be  paid,  and  paid  according  to  its  terms,  for  all  that  was  so  to  be, 
but  the  entire  price  was,  in  a  certain  event,  to  be  repaid. 

5.  If  the  evidence  given  to  sustain  the  action  was  subject  to  any 

xxiii.        63 
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valid  legal  objection,  it  was,  that  it  tended  to  contradict  the  deed. 
The  deed  was  in  terms  a  mere  quitclaim,  or  release,  of  the  defend* 
ants'  title.  It  is  now  argued,  that  the  effect  of  the  testimony  given 
upon  the  trial  of  this  action  is  to  convert  this  deed  into  a  warranty 
of  title.  If  so,  it  does  vary  and  enlarge  its  operation  by  merely  oral 
evidence.  But  we  are  inclined  to  believe,  such  is  not  its  fair  con- 
struction. It  seems  to  us  nothing  more  than  leaving  the  price  to 
rest  wholly  in  oral  contract.  If  that  be  so,  there  is  no  more  diffi- 
culty in  the  case,  than  if  it  had  all  been  put  in  writing.  It  seems  to 
have  been  the  execution  of  a  quitclaim  deed  by  the  defendants  for 
the  price  of  fifty  dollars,  for  the  whole  lot,  if  the  defendants  had  title 
to  it,  and  in  the  same  proportion  for  all  they  had  title  to.  This,  in 
principle,  is  precisely  like  a  case  in  Windsor  county,  which  was 
three  times  argued,  and  finally  sustained,  to  recover  back  an  over 
payment  of  the  price  of  land  sold  by  the  acre, — there  proving,  upon 
admeasurement,  to  be  less  than  was  supposed  at  the  time  of  sale  and 
payment  of  the  price.  In  that  case  the  deed  described  the  land  as 
supposed  to  contain  so  many  acres.  A  note  was  given  for  the  price, 
at  the  agreed  price  by  the  acre,  and  indebitatus  assumpsit  was  sus- 
tained, after  the  payment,  to  recover  back  the  over  payment.* 
That  seems  to  us  a  full  authority  for  the  present  case. 

Judgment  affirmed. 


Daniel  Buck  and  Others  ».  Reuben  Squiers. 

[Sum  Cue,  32  Vt  484.] 

Exceptions  to  charge  of  court.     Constructive  possession  of  land. 

When  any  question  arises  111  regard  to  the  charge  of  the  county  court, — which 
they  are  always  bound  to  give  according  to  the  rales  of  law  applicable  to  the 
case,— whether  specifically  requested  so  to  do,  or  not,  and  the  county  court  al* 
low  exceptions  and  spread  the  charge  upon  the  record,  it  is  competent  for  the 
party,  against  whom  the  case  is  decided,  to  remove  the  case  into  the  supreme 
court  upon  the  exceptions,  or  by  writ  of  error,  at  his  election,  and  the  supreme 
court  are  bonnd  to  revise  all  questions  made  in  regard  to  such  charge,  whether 

•  Whit*  v.  Mitt$r>  22  Vt.  880. 
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it  was  at  the  time  excepted  to,  or  not,  unless,  perhaps,  in  regard  to  some  unin- 
tentional omission  of  the  court  to  charge  upon  a  point  in  the  case,  which  would 
have  been  done,  if  the  matter  had  been  brought  to  the  attention  of  the  court  at 
the  proper  time.  That  rale  of  the  county  court,  by  which  exceptions  to  the 
charge  to  the  jury  are  reqoired  to  be  taken  before  the  jury  retire,  is  one  of  prac- 
tice merely,  and  cannot  be  regarded  in  the  supreme  court. 

One  may  have  the  constructive  possession  of  land,  as  well  without  written  claim 
of  title,  as  with  it.  Where  the  manner  of  occupying  a  portion  of  the  land  clearly 
indicates  to  every  observer  the  extent  of  the  claim  of  possession,  every  occa- 
sional entry  of  such  possessor  will  be  construed  an  act  of  possession,  and  not  a 
bare  trespass,— which  it  would  be  in  one  making  no  claim  of  title,— and  this  is 
all  that  is  meant  by  constructive  possession. 

If,  in  an  action  of  ejectment,  the  defendant  claim  title  by  possession,  and  it  ap- 
pear, that  the  fence  of  his  adjoining  land  was  so  constructed  and  so  far  exten- 
ded towards  the  disputed  land,  as  to  give  notice  to  the  public  and  to  all  con- 
cerned, that  the  defendant  and  his  grantors  claimed  to  exercise  exclusive  do- 
minion over  the  disputed  land,  by  extending  their  fence  so  as  to  include  this 
land,  whenever  it  should  be  convenient  to  complete  the  inclosure,  and  that  it 
was  left  open  for  the  time,  for  convenience  of  use,  or  because  it  was  not  then 
of  sufficient  importance  to  be  inclosed,  and  this  have  been  continned  for  fifteen 
years,  it  will  be  regarded  as  a  sufficient  possession  to  give  title. 

Ejectment  for  land  in  Chelsea.  The  land  was  described  in  the 
declaration,  as  follows ; — "  Beginning  at  a  point  in  the  centre  of  the 
branch,  which  runs  near  the  house  of  Sereno  Allen,  where  the  east 
line  of  the  old  highway,  laid  out  from  Chelsea  to  Danville,  intersects 
the  centre  of  said  branch  in  the  westerly  line  of  said  Allen's  land  ; 
thence  up  the  centre  of  said  branch,  on  the  west  line  of  said  Allen's 
lands,  so  far  that  a  line,  drawn  at  right  angles  with  the  highway  that 
passes  by  the  house  of  said  Squiers,  will  touch  the  southern  extreme 
ity  of  the  land  of  said  Squiers,  where  he  now  lives ;  thence  westerly, 
from  the  last  mentioned  point  in  the  centre  of  said  branch,  in  a  line 
at  right  angles  with  said  highway,  to  the  centre  of  the  same;  thence 
southerly,  in  the  centre  of  said  highway,  past  the  shop  of  said  Squiers 
so  far,  that  a  line  running  easterly  to  the  place  of  starting  will  form 
a  right  angle  with  said  highway ;  thence  from  the  last  mentioned  point 
in  the  centre  of  said  highway  to  the  place  of  beginning."  Plea,  the 
general  issue,  and  trial  by  jury,  June  Term,  I860,— Redfield,  J., 
presiding. 

The  principal  question  litigated  at  the  trial  was  in  regard  to  the 
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extent  of  the  possession  of  the  defendant,  and  those  nnder  whom  he 
claimed  title,  of  the  land  in  dispute.  The  defendant  relied  first  upon 
a  deed  of  the  land  from  the  plaintiffs'  ancestor,  D.  Azro  A.  Buck,  to 
Daniel  Wyman,  dated  September  10,  1813,  in  which  the  land  con- 
veyed was  described,  as  follows : — "  Beginning  at  the  intersection  of 
the  road  from  Chelsea  to  Allen's  saw  mill  and  the  branch  on  which 
the  saw  mill  stands  on  the  northerly  side  of  said  branch  and  nearly 
opposite  my  now  dwelling  house ;  thence  on  the  easterly  side  of  said 
road  until  the  said  road  strikes  the  bank  of  said  branch ;  thence 
down  said  branch,  in  the  middle  of  the  channel,  to  the  first  men- 
tioned bounds."  The  land  in  dispute  was  claimed  by  the  plaintiff, 
as  being  in  the  highway,  below  the  intersection  of  the  side  of  the 
road  and  the  side  of  the  stream,  and  between  the  centre  of  the  road 
and  the  oentre  of  the  stream ; — the  defendant  claimed,  first,  that  it 
came  within  the  limits  of  land  described  in  his  deed,  and  secondly, 
that  it  had  been  in  the  actual  possession  of  himself,  and  those  under 
whom  he  claims  title,  under  a  claim  of  title  in  fee,  for  more  than 
fifteen  years.  The  survey  of  this  road,  in  1798,  which  was  the  only 
survey  found  upon  record,  showed  trie  road  to  have  been  laid  four 
rods  wide ;  but  it  was  so  imperfect,  that  it  was  impossible  to  trace 
it  The  road  is  more  than  four  rods  wide  up  to  this  point ;  and 
from  this  crossing  of  the  branch  it  is  less  than  four  rods  wide  most 
of  the  way  to  the  saw  mill.  The  land  in  dispute  was  a  low  piece  of 
land,  which  had  been  partly  eovered  with  water  for  many  years ; 
and  the  testimony  varied,  as  to  whether,  at  the  date  of  the  deed  from 
Buck  to  Wyman,  the  road  and  the  stream  intersected  above  or  be- 
low this  land ;  but  all  the  testimony  showed,  that  this  land  had  not 
been  inclosed  by  the  defendant,  or  by  those  under  whom  he  claimed 
title,  or  in  any  way  occupied,  except  by  passing  and  repassing  over 
it,  and  sometimes  depositing  wood  and  other  heavy  materials  upon 
it  It  also  appeared,  that  north  of  this  point  a  dwelling  house  was 
erected  some  thirty  years  since,  and  a  door  yard  fence  erected  soon 
after,  and  about  twenty  years  before  this  suit  was  commenced,  and 
this  fence  extended  north  and  south,  from  time  to  time,  in  such  a 
direction,  as  that,  if  extended  to  the  branch,  it  would  have  included 
this  land  within  the  defendant's  incloaure.  But  how  far  this  fence 
was  extended*  and  how  near  it  came  to  the  land  in  dispute  did  not 
very  definitely  appear. 
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The  court  charged  the  jury,  that  the  defendant,  in  order  to  pre- 
vail, most  show  either  that  the  land  in  dispute  came  within  the  de- 
scription of  boundaries  in  the  deed  from  Buck  to  Wyman,  or  that  he, 
and  those  from  whom  he  derived  title  had  been  in  possession  of  the 
land,  claiming  title  to  it,  for  more  than  fifteen  years,  and  that,  in  de- 
fault of  this,  the  plaintiffs  must  recover  upon  the  acknowledged  title 
of  their  ancestor,  whether  he  had  asserted  any  title  to  it,  or  not,  as 
confessedly  the  defendant  was  in  possession  of  the  land  at  the  com- 
mencement of  this  suit,  and  it  was  not  claimed,  that  any  other  per- 
son had  acquired  title  to  it,  unless  the  defendant  had.  In  reference 
to  the  extent  of  the  boundaries  in  the  deed  from  Buck  to  Wyman, 
such  instructions  were  given  to  the  jury,  as  the  plaintiffs  claimed.* 
As  to  the  matter  of  possession,  the  jury  were  told,  that  an  inclosure 
of  the  land,  or  a  constant  occupation,  was  not  necessary ;  but  it  must 
either  be  this,  or  such  a  constructive  possession,  as  would  give  no- 
tice to  others,  that  the  defendant,  or  his  grantors,  were  exercising 
exclusive  dominion  over  the  premises  ;  that  if  the  fence  was  so  con- 
structed, and  so  far  extended  towards  the  disputed  land,  as  to  give 
notice  to  the  public  and  to  all  concerned,  that  the  defendant  and  his 
grantors  claimed  to  exercise  exclusive  dominion  over  the  disputed 
land,  by  extending  the  fence  so  as  to  include  this  land,  whenever  it 
should  be  convenient  to  complete  his  inclosure,  and  that  it  was  left 
open  for  the  time  for  convenience  of  use,  or  because  it  was  not  then 
of  sufficient  importance  to  be  inclosed,  the  jury  would  still  regard 
this  as  sufficient  possession ;  but  that,  if  the  fence  was  but  for  a  short 
distance,  comparatively,  and  showing  on  its  very  face  more  like  an 
intrusion  into  the  highway,  than  a  claim  of  the  line  of  the  land,  it 
could  not  avail  the  plaintiff,  as  tending  to  establish  a  constructive 
possession  of  this  land, — so  that  the  effect  of  the  fence  would  de- 
pend very  much  upon  its  extent,  being  of  more  and  more  importance 
as  it  extended,  and  especially  as  it  approached  very  nearly  to  the 
land  in  dispute,  more  thaneSfteen  years  before  this  suit  was  brought, 
and  had  been  constantly  so  maintained  until  the  commencement  of 
the  suit 

In  the  progress  of  the  trial  the  defendant  offered  in  evidence  the 

•  See  the  report  of  this  case;  22  Vt.  484. 
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deposition  of  Daniel  Back,  which  was  objected  to  by  the  plaintiffs 
and  admitted  by  the  court ;  to  which  decision  the  plaintiffs  excepted. 
And  no  exceptions  were  taken  to  the  charge,  at  the  time,  by  either 
party.  But  after  the  jury  had  returned  a  verdict  for  the  defendant, 
the  plaintiffs  applied  to  the  court  to  allow  a  bill  of  exceptions,  in  or- 
der to  enable  them  to  save  the  question  in  regard  to  the  admissibility 
of  Buck's  deposition  and  in  regard  to  the  correctness  of  the  instruc- 
tions to  the  jury  in  regard  to  the  fence ;  and  a  bill  of  exceptions  was 
accordingly  drawn  and  allowed,  stating  these  facts,  and  detailing  the 
charge  as  above  given. 

Hebard  Sf  Martin  and  A.  P.  Hunton  for  plaintiffs. 

The  charge  of  the  court  being  stated  in  the  bill  of  exceptions,  it 
is  proper  for  this  court  to  consider  it,  and,  if  any  error  is  found,  to 
reverse  the  judgment ;  Steel  v.  Bates,  2  Aik.  338 ;  although  ques- 
tions not  decided  in  the  county  court  will  not  be  heard  in  this  court ; 
Bebee  v.  Steele,  2  Vt.  314.     Onion  v.  Fullerton,  17  Vt  359. 

The  charge  as  to  the  fence  and  constructive  possession  is  errone- 
ous. It  is  in  respect  to  the  defendant's  acquiring  title  to  land  be- 
yond the  boundaries  of  the  land  conveyed  by  the  deed,  which,  we 
believe,  can  only  be  done  by  actual  possession.  Hubbard  v.  Austin, 
11  Vt.  129.  Ralph  v.  Bayley,  11  Vt.  521.  And  we  submit,  that 
fences  cannot  be  so  built,  or  extended  in  such  direction,  as  to  sub- 
ject the  builder  of  them  to  an  action  of  ejectment  for  land  contiguous 
to  that  inclosed,  or  enable  him  to  maintain  an  action  against  a  wrong 
doer  for  an  entry  upon  such  land, — and,  as  a  consequence,  that  no 
title  to  land  would  be  acquired  in  that  way.  Nor  would  the  build- 
ing of  the  fence  tend  in  any  way  to  show  a  claim  of  title  to  land  be- 
yond the  inclosure.  The  law  will  not  presume  a  man  intends  to  in- 
close land,  to  which  he  has  no  title.  There  can  be  no  constructive 
possession  of  land,  without  color  of  title.  Doolittle  v.  Linshy,  2 
Aik.  155. 

L.  B.  Vilas  and  C.  W.  Clarke,  for  defendant,  insisted,  that  the 
only  exception,  taken  and  allowed  in  the  case,  related  to  the  deposi- 
tion of  Buck ;  and  that  in  that  respect  there  was  no  error  in  the 
decision  of  the  county  court. 
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The  opinion  of  the  court  was  delivered  by 

Redfibld,  J.  A  question  is  made,  whether  the  plaintiff  in  this 
case  is  at  liberty  to  raise  any  question  in  this  court,  to  the  decision 
of  which  he  did  not  except  in  the  county  court.  We  think,  where 
any  question  arises  in  regard  to  the  charge  of  the  court, — which 
they  are  always  bound  to  give  according  to  the  rules  of  law  applica- 
ble to  the  case, — whether  specifically  requested  so  to  do,  or  not,  and 
the  court  below  allow  exceptions  and  spread  the  charge  upon  the 
record,  it  is  competent  for  the  party,  against  whom  the  case  is  de- 
cided, to  remove  the  case  into  this  court,  upon  the  exceptions,  or  by 
writ  of  error,  at  his  election,  and  that  this  court  are  bound  to  revise 
all  questions  made  in  regard  to  such  charge,  whether  it  was  at  the 
time  excepted  to,  or  not.  That  rule  of  the  county  court,  by  which 
exceptions  to  the  charge  to  the  jury  are  required  to  be  taken  before 
the  jury  retires,  is  one  of  practice  merely,  and  cannot  be  regarded 
in  this  court. 

But  this  court  has  often  held,  that  where  a  party  omits  to  raise 
any  question  in  the  course  of  a  trial,  which  might  be  obviated,  if 
taken  at  the  time,  like  a  variance  between  the  proof  of  the  issue,  and 
many  others,  the  party  is  to  be  regarded  as  having  waived  such  ex- 
ception. And  the  same  rule  ought  perhaps  to  be  applied  to  any  un- 
intentional omission  of  the  court  to  charge  upon  a  point  in  the  case, 
which  the  court  would  of  course  have  done,  if  the  matter  had  been 
brought  to  the  attention  of  the  court  at  the  proper  time. 

But  where  it  appears,  upon  the  charge  as  given,  that  it  was  not 
according  to  law,  a  new  trial  will  always  be  granted.  But  in  the 
present  case  we  have  not  been  able  to  satisfy  ourselves,  that  any 
such  error  did  intervene.  The  instructions  to  the  jury,  in  regard  to 
the  fence,  seem  to  this  court  wholly  unobjectionable.  We  suppose 
one  may  have  the  constructive  possession  of  land,  as  well  without 
written  claim  of  title,  as  with  it.  Every  possession  of  land,  upon 
which  there  are  no  permanent  erections,  either  of  buildings,  or  fence, 
must  be  more  or  less  constructive,  uuless  for  some  purpose  the  occu- 
pancy is  constant,  which  is  not  often  the  fact  in  such  cases.  One 
might  have  a  lane  open  into  his  door  yard,  or  pasture,  and  still  be 
as  fully  in  the  constructive  possession  of  it,  although  he  might  not 
in  fact  actually  go  upon  the  land  ten  times  in  the  year,  and  not  re- 
main in  the  actual  occupancy  of  the  land  one  day  in  the  three  mm- 
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dred  and  sixty  five,  as  if  he  had  erected  fences  entirely  aronnd  it. 
So,  too,  if  one's  fence  is  in  such  a  form,  as  to  clearly  indicate,  that, 
when  completed,  it  will  include  a  portion  of  wood  land,  which  the 
party  now  only  uses  for  making  sugar,  or  cutting  wood,  the  person 
must  be  regarded  as  in  the  constructive  possession  of  the  whole  lot, 
although  there  be  no  paper  claim,  or  color  of  title. 

Color  of  title,  it  has  often  been  held,  need  not  be  a  technical  deed 
of  the  land,  and  is  important  to  give  constructive  possession  of  land 
only,  as  being  definite,  not  subject  to  variation  from  time  to  time, 
and  something,  also,  which,  it  is  presumed,  any  adverse  claimant  to 
the  land  may  ascertain  upon  inquiry,  and  which  therefore  he  is  pre- 
sumed to  know.  But  where  the  manner  of  occupying  a  portion  of 
the  land  clearly  indicates  to  every  observer  the  extent  of  one's  claim 
of  possession,  every  occasional  entry  of  such  possessor  will  be  con- 
strued an  act  of  possession,  and  not  a  bare  trespass, — which  it  would 
be  in  one  making  no  claim  of  title;  and  this  is  all  that  is  meant  by 
constructive  possession.  Judgment  affirmed. 


James  Hutchinson  ».  Bigelow  &  Allis  and  Trustee  :    S.  II. 
Smith  and  Others,  Claimants. 

Claimant's  right  to  appeal. 

A  claimant,  who  u  permitted  to  appear  in  a  suit  commenced  by  trustee  process 
before  a  justice  of  the  peace,  and  maintain  bis  title  to  the  property  in  the  hands 
of  the  trustee,  is  to  be  regarded  as  a  patty  to  the  suit  in  ail  matters  relating  to 
the  merits  of  the  subject  in  controversy,  and  is  entitled  to  appeal  from  the  judg- 
ment of  the  justice. 

Trustee  Process.  The  suit  was  commenced  before  a  justice  of 
the  peace,  and  came  to  the  county  court  upon  appeal  taken  by  the 
claimants,  who  were  admitted  to  appear  before  the  justice  and  as- 
sert their  title  to  the  property  in  the  hands  of  the  trustee.  In  the 
county  court  the  plaintiff  moved  to  dismiss  the  suit,  assigning,  as 
cause,  that  the  appeal  was  allowed  to  the  claimants  contrary  to  law. 
The  county  court,  January  Term,  1851, — Collamer,  J.,  presiding, 
— dismissed  the  suit.     Exceptions  by  claimants. 
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P.  Perrin  for  claimants. 

By  the  statute  the  claimant  is  made  a  party  to  the  suit ;  and  if  a 
party,  then  he  is  entitled  to  all  the  rights  of  a  party,  including  the 
right  of  appeal.  He  may  be  cited  in  by  the  court.  He  may  allege 
and  prove  any  facts  material  to  his  case,  and  the  court  may  award 
costs  to  or  against  him ;  and  if  he  cannot  have  his  appeal,  the  plain- 
tiff and  trustee,  by  collusion,  may  always  defeat  and  deprive  him  of 
his  rights  by  refusing  to  take  an  appeal  themselves.  Rev.  St.  191, 
§§  16,  17;  102,  §$  18,  19.  MeKenzie  v.  Ransom  %  IV.,  22  Vt. 
824. 

J.  P.  Kidder  and  8.  M.  FHnt  for  plaintiff. 

1.  The  right  of  appeal  from  the  judgment  of  a  justice  of  the  peace 
is  given  only  to  the  parties  to  the  action.  Rev.  St.  174,  §  45. 
Earl  v.  Leland,  14  Vt.  328. 

2.  In  a  trustee  process  neither  the  claimants,  or  trustee,  are  par- 
ties to  the  action,  and  neither  have,  under  the  general  statute,  or  by 
the  provisions  of  the  trustee  act,  the  right  of  appeal  granted  to  them ; 
Rev.  St.  174,  §  45;  and  see  Rev.  St.  c.  29,  §  57,  under  which 
this  court  has  repeatedly  decided,  that  the  trustee  was  not  a  party 
and  had  not  the  right  of  appeal ;  Earl  v.  Leland,  14  Vt.  828;  Hun- 
tington v.  Bishop,  3  Vt.,  515  ;  5  Vt  186 ;  Baxter  v.  Vincent,  6  Vt 
614 ;  Emerson  v.  Paine,  9  Vt.  271 ;  and  see  statute  of  1842,  giving 
the  trustee  the  right  of  appeal.  Both  the  claimant  and  trustee  may 
be  regarded  as  parties  in  interest ;  but  they  are  not  parties  to  the 
action;  neither  of  them  can  tender  a  confession  of  judgment,  nor  is 
either  of  them  entitled  to  a  review.     Sanford  v.  Huxley,  18  Vt  170. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  It  is  insisted  by  the  claimants,  that  the  decision  of 
the  county  court,  dismissing  the  appeal,  is  erroneous.  The  decision 
is  based  upon  the  supposition,  that  persons  who  appear  and  are  ad- 
mitted to  assert  their  claims  to  the  funds  in  the  hands  of  the  trustee 
are  not  by  law  entitled  to  an  appeal  from  the  decisions  and  judg- 
ments, which  may  be  rendered  by  justices  of  the  peace  upon  their 
claims, — that  the  claimant  is  not  in  such  sense  a  party  to  the  suit, 
as  entitles  him  to  an  appeal.  If  this  be  the  law,  it  may,  and  often 
will,  operate  with  great  severity  upon  those,  whose  misfortune  it  may 
xxiii.        64 
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be,  to  have  to  assert  their  claims  to  property  in  the  hands  of  trus- 
tees, before  justices  of  the  peace  and  perhaps  to  the  utmost  extent  of 
their  jurisdiction.  If  the  law  does  not  allow  the  claimant  an  appeal, 
bis  rights  must  be  concluded  by  the  judgment  of  the  justice,  whether 
right,  or  wrong,  not  only  in  cases  where  he  voluntarily  enters  as 
claimant,  but  also  in  cases,  where  be  is  summoned  in  to  assert  and 
maintain  his  claim, — which  may  be  done  in  all  cases.  But  however 
severely  the  law  may  operate  upon  that  class  of  suitors,  if  upon 
examination  of  the  statutes  it  shall  be  found,  that  claimants  are  not 
entitled  to  an  appeal,  it  certainly  will  not  be  in  the  power  of  this 
court  to  relieve  them. 

The  law  regulating  appeals  from  the  judgments  of  justices  of  the 
peace  provides,  " that  an  appeal  may  be  taken  by  either  party" 
Rev.  St  174,  sec.  45.  Under  this  provision,  granting  to  parties  the 
right  of  appeal,  it  was  repeatedly  held  by  this  court,  that  trustees 
were  not  entitled  to  an  appeal,  and  for  the  reason,  that  they  were 
not  in  any  sense  a  party  to  the  suit  In  consequence  of  this  defi- 
ciency in  the  law,  as  it  then  stood,  the  legislature,  in  1842,  made 
special  provision,  securing  to  trustees  the  right  of  appeal ;  and  the 
plaintiff  insists,  that,  in  relation  to  the  right  of  appeal,  claimants  now 
stand  upon  the  same  footing  as  trustees  prior  to  the  statute  of  1842, 
— that  they  are  not  entitled  to  an  appeal. 

The  sixteenth  section  of  the  trustee  act  provides,  that  if  the  effects 
in  the  hands  of  any  supposed  trustee  are  claimed  by  any  other  per- 
son, the  court  may  permit  the  claimant  to  appear,  if  he  see  cause, 
and  maintain  his  right ;  and  if  he  does  not  voluntarily  appear  he 
may  be  summoned  in.  Section  17  provides,  that  if  any  such  claim- 
ant shall  appear  either  voluntarily,  or  upon  notice  given,  he  may  be 
admitted  as  a  party  to  the  suit,  so  far  as  it  respects  his  title  to  the 
effects  in  question.  Sec.  18  provides,  that,  upon  any  trial  between 
the  attaching  creditor  and  any  other  person  claiming  the  same 
effects,  the  principal  defendant  may  be  examined  as  a  witness  by 
either  party.  Sec.  19  provides,  that  when  such  claimant  is  admitted 
a  party,  the  court  may,  in  its  discretion,  award  costs  between  him 
on  the  one  part  and  the  attaching  creditor  and  supposed  trustee,  or 
either  of  them,  on  the  other  part,  as  justice  may  require. 

From  these  references  to  the  statute  it  will  be  seen,  that  the 
claimant,  when  admitted  to  maintain  his  claim,  is  recognized  as  a 
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party  to  the  suit, — that  he  may  appear  voluntarily,  or  may  be  sum- 
moned to  appear  and  maintain  his  title, — and  that  costs  may  be 
awarded  to  or  against  him,  in  the  discretion  of  the  court  Hence 
we  think  it  quite  obvious,  that  the  claimant,  who  is  admitted  to  ap- 
pear and  maintain  his  title  to  the  property,  is  to  be  regarded  as  a 
party  to  the  suit 

But  it  is  said,  that  though  the  claimant  may  be  regarded  as  a 
party,  yet  it  is  in  a  limited  sense, — that  he  is  restricted  to  such  mat- 
ters, as  respect  his  title  to  the  effects  in  question.  This  is  unques- 
tionably so ;  and  under  this  restriction,  we  apprehend,  he  would  not 
be  allowed  to  plead  in  abatement  •  of  the  process,  or  any  other  dila- 
tory plea,  or  any  plea,  which  does  not  go  to  the  merits  of  the  con- 
troversy between  him  and  the  attaching  creditor ;  and  this  was  de- 
cided in  McKenzie  v.  Ransom,  22  Vt.  324.  But  in  all  matters  rela- 
ting to  the  merits  of  the  subject  in  controversy,  we  think,  he  is  to  be 
regarded  as  a  party  to  the  suit,  and,  as  such,  entitled  to  all  the  rights 
and  privileges  of  other  parties  litigant 

The  claimant,  being  a  party  to  the  suit,  comes  within  the  letter 
and  spirit  of  the  general  law,  giving  the  right  of  appeal,  and  conse- 
quently, in  the  judgment  of  the  court,  was  entitled  to  the  appeal, 
which  was  allowed  him. 

The  judgment  of  the  county  court  dismissing  the  appeal  is  there- 
fore reversed,  and  the  case  remanded  to  the  county  court. 
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Joseph  W.  Howes  v.  Samuel  S.  Spicer. 

Attachment  Neglect  to  return  property  attached.  Representations 
by  attaching  officer  to  creditor.  Effect  of  review  upon  nominal 
bail.    Refusal  of  creditor  to  receive  receipt. 

When  a  constable,  having  a  writ  of  attachment  for  service,  takes  a  receipt  for  at- 
tachable personal  property  in  the  possession  of  the  debtor,  it  constitutes  a  suffi- 
cient attachment  of  the  property  to  hold  the  receiptor;  and  if  the  constable 
neglect  to  make  a  proper  return  of  the  attachment  upon  the  writ,  he  is  liable  in 
an  action  on  the  case  for  the  neglect. 

And  if  the  constable,  in  snch  case,  not  being  misled  by  any  instructions  from  the 
plaintiff,  or  his  attorney,  represent  to  the  plaintiff1,  that  he  had  made  a  valid  at* 
tachment,  and  thereby  induce  the  plaintiff  to  rely  open  it  and  forego  making 
any  farther  attachment,  which  he  might  then  have  done,  the  constable  k  bound 
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by  such  representation,  and  u  estopped  from  showing,  that  in  fact  be  made  no 
legal  attachment. 

And  if  the  suit  be  reviewed  upon  nominal  bail,  by  the  consent  of  the  plaintiff1,  it 
will  not  affect  the  liability  of  the  constable.  The  creditor  is  not  bound  to  exact 
bail  for  the  beneBt  of  the  receiptor. 

Nor  is  the  liability  of  the  constable,  in  snch  case,  affected  by  the  fact,  that  the 
creditor  refused  to  receive  the  receipt,  taken  by  the  constable,  and  prosecute  it 
%  at  his  own  risk. 

Trespass  on  the  Case.  In  the  first  count  in  the  declaration 
the  plaintiff  alleged,  that  he  sued  out  a  writ  in  his  favor  against  Jo- 
seph Fish  and  Thomas  Cahill,  returnable  to  the  county  court,  and 
directed  to  any  sheriff  or  constable,  and  delivered  it,  March  19, 
1847,  to  the  defendant,  who  was  then  constable  of  Waterbury,  to 
serve  and  return,  and  directed  him  to  attach  thereon  fifty  kegs  of 
powder,  one  grey  horse,  twenty  carts  and  twenty  harnesses ;  that  the 
defendant  neglected  and  refused  to  attach  all,  except  nine  kegs  of 
powder ;  that  the  plaintiff  recovered  judgment,  November  Term, 
1847,  against  the  debtors,  for  $115,76  damages,  and  $23,46  costs, 
and  took  out  a  writ  of  execution,  and  delivered  it,  Dec.  25,  1847,  to 
the  defendant ;  and  that  the  debtors  had  then  become  insolvent, 
and  the  constable  returned  the  execution  unsatisfied  for  $123,00,  and 
so  the  debt  was  lost.  In  the  second  count  it  was  alleged,  after  reciting 
the  proceedings  as  in  the  first  count,  that  the  defendant  did  attach 
fifty  kegs  of  powder,  but  made  no  return  of  the  attachment,  and  neg- 
lected to  sell  the  property  upon  the  execution.  In  the  third  count 
it  was  alleged,  that  the  defendant  did  not  keep  what  he  did  attach, 
but  that  he  procured  nine  kegs  of  powder,  other  than  those  which 
be  attached,  and  sold  them  upon  the  execution.  Plea,  the  general 
issue,  and  trial  by  the  jury,  November  Term,  1849, — Redfield,  J., 
presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  original  writ  of  attach- 
ment in  his  favor  against  Fisk  and  Cahill,  upon  which  the  defendant 
had  returned  nine  kegs  of  powder,  as  attached  by  him,  and  twenty 
seven  kegs  as  attached  in  Middlesex.  It  was  conceded,  that  the 
defendant  was  constable  of  Waterbury,  and  that  the  plaintiff  re- 
covered judgment  against  Fisk  and  Cahill,  as  alleged  in  his  de- 
claration.   The  plaintiff  also  gave  in  evidence  the  execution,  de- 
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scribed  in  his  declaration,  which  was  dated  December  8,  1847,  and 
received  by  the  defendant,  as  constable,  December  25,  1847,  and 
returned  Feb.  4,  1848,  and  on  which  there  were  sold  by  the  defend- 
ant, January  31,  1848,  nine  kegs  of  powder,  leaving  the  execution 
unsatisfied  for  $123,40. 

The  plaintiff  called  Paul  Dillingham  as  a  witness,  who  testified, 
that  he  made  the  writ,  as  attorney  for  the  plaintiff,  and  delivered  it 
to  the  defendant  for  service  ;  that  the  defendant  came  to  the  office 
of  the  witness,  where  the  plaintiff  and  witness  then  were,  and  was 
told  by  them,  that  they  supposed  C  ah  ill  had  a  large  quantity  of  pow- 
der on  the  worts,  and  carts,  harnesses  and  teams,  and  that  they 
wished  to  secure  the  debt,  and  preferred  to  take  powder,  if  it  could 
be  found ;  that  Cahill's  section  of  the  rail  road,  which  he  was  con- 
structing, extended,  in  Waterbury,  to  the  line  of  Middlesex  and  a 
short  distance  into  the  town  of  Middlesex ;  that  they  told  the  defend- 
ant to  go  up  that  night  and  get  what  he  could;  that  the  grey  horse 
was  described  to  him,  and  also  the  horses  and  carts,  if  the  other 
property  should  be  insufficient ;  that  the  witness  told  him,  he  would 
turn  out  horses  and  carts,  if  necessary ;  that  property,  to  the  amount 
of  $300,00  more  than  the  amount  required,  could  then  have  been 
secured ;  that  the  next  morning  the  witness  saw  Spicer  at  the  office, 
and  inquired  what  he  had  done,  and  the  defendant  told  him,  that  he 
did  not  find  all  the  powder  the  night  before,  but  that  Cahill  had 
turned  out  fifty  kegs  that  morning  and  wished  it  receipted  ;  that  the 
defendant  then  asked  the  witness,  whether  one  Goss  was  good,  and 
he  replied,  that  he  thought  he  was,  and  told  the  defendant,  that  he 
wished  him  to  do  the  business,  so  that  there  would  be  no  mistake, 
and  askedhim,  if  he  knew  Cahill  had  the  powder,  to  which  the  de- 
fendant replied,  that  there  was  no  doubt,  and  that  they  estimated  the 
value  of  the  fifty  kegs,  and  found  that  it  would  be  sufficient,  and  the 
witness  told  him,  that  he  would  have  no  responsibility  about  it,  ex- 
cept that,  if  Cahill  had  the  fifty  kegs  of  powder,  he,  the  witness, 
would  say,  that  Goss  was  good  enough  as  receiptor  and  would  not 
direct  any  attachment";  that  the  witness  never  saw  the  receipt  until 
December,  when  the  defendant  showed  it  to  him  ;  that  it  was  a  re- 
ceipt for  fifty  kegs  of  powder,  valued  at  $150,00,  and  was  signed  by 
Cahill  and  Goss ;  that  the  witness  then  made  a  writ  for  the  defendant 
upon  the  receipt,  and  the  defendant  took  the  writ  and  receipt,  say*- 
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ing  that  he  was  going  to  make  a  demand ;  that  the  witness  heard 
nothing  more  about  it  for  two  weeks,  when  the  defendant  came  to 
his  office,  and  said  that  Goss  had  told  him,  that  he  had  not  made  re* 
turn  of  the  fifty  kegs  of  powder  upon  the  writ,  but  had  returned 
some,  and  some  as  being  attached  in  Middlesex,  and  that  he,  defend- 
ant, had  been  to  Montpelier  and  examined  his  return  and  found  it 
as  Goss  said,  and  that  Goss  had  given  him  a  bond  of  indemnity,  and 
that  he,  defendant,  was  going  to  sell  nine  kegs  of  powder  upon  the 
execution,  but  not  the  same  he  had  attached,  and  directed  the  wit- 
ness not  to  proceed  with  the  suit  upon  the  receipt ;  and  that  the 
defendant  did  sell  the  nine  kegs  of  powder.  On  cross  examination 
the  witness  testified,  that  the  plaintiff  said  nothing  more  to  the  de- 
fendant about  the  property,  than  that  he  wished  powder  attached  in 
preference  to  teams ;  that  at  the  time  the  defendant  said  he  had 
been  to  Montpelier  and  ex  mined  his  return,  he  asked  the  witness,  if 
he  would  take  the  receipt  and  prosecute  it  at  the  plaintiff's  risk  and 
discharge  the  defendant ;  that  the  witness  declined  doing  so,  and  the 
defendant  said,  the  other  party  would  and  he  should  prefer  that ; 
that  Cahill  failed  the  next  July,  and  had  the  grey  horse,  and  prop- 
erty  sufficient  to  secure  the  debt,  until  he  failed.  On  re-examina- 
tion the  witness  said,  that  he  told  the  defendant  not  to  make  any 
fictitious  attachment,  or  receipt,  or  any  attachment  of  property,  un- 
less the  debtor  had  it  The  plaintiff  also  called  one  Moody  as  a  wit- 
ness, whose  testimony  tended  to  prove,  that  the  plaintiff  gave  no 
specific  directions  to  the  defendant,  except  to  secure  the  debt,  and 
that  Cahill  was  possessed  of  property,  until  he  failed,  which  was  the 
next  summer. 

The  defendant  called  William  Spicer  as  a  witness,  whose  testi- 
mony tended  to  prove,  that  the  defendant  received  directions  from 
the  plaintiff  to  attach  fifty  kegs  of  powder,  that  had  come  that  day ; 
that  defendant  asked,  if  he  should  attach  any  other  property,  and 
the  plaintiff  replied,  "  No, — he  had  understood  there  was  no  oth- 
er property,  that  was  attachable;"  that  this  conversation  was  at 
a  different  place  from  that  testified  to  by  Dillingham ;  that  the  wit- 
ness went  with  the  defendant,  and  the  defendant  attached  nine  kegs 
of  powder  in  Waterbury  and  twenty  seven  kegs  in  Middlesex,  and 
removed  the  whole  across  the  river  into  Moretown ;  and  that  the 
witness  understood,  that  there  were  some  fifty  kegs  of  powder  in  all. 
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in  the  powder  house.  The  defendant  also  called  one  Scagel  as  a 
witness,  whose  testimony  tended  to  prove,  that  Cahill  had  executed 
a  bill  of  sale,  to  Goes,  of  the  grey  horse,  and  the  other  horses,  har- 
nesses and  carts,  in  November,  1646,  and  that  they  were  the  prop- 
erty of  Goss ; — but  upon  this  point  the  rebutting  evidence  tended  to 
prove,  that  this  property  was  ultimately  attached  and  held,  by  CahilFs 
creditors,  as  his  property.  It  appeared,  that  the  suit  in  favor  of  the 
plaintiff  against  Fisk  and  Cahill  was  entered  in  court  at  the  May 
Term,  1847,  and  judgment  rendered  for  the  plaintiff,  and  the  de- 
fendants in  that  suit  entered  a  review,  and  a  recognizance,  in  the 
sum  of  $10,00,  was  entered  for  the  review. 

The  court  intimated  to  the  counsel,  that  if  the  testimony  on  the 
part  of  the  plaintiff  gained  full  credit,  the  defendant  was  liable  for 
the  fifty  kegs  of  powder,  or  their  value,  provided  the  jury  were  satis- 
fied, that  the  plaintiff  might  have  secured  his  debt  upon  the  attach- 
able property  of  Cahill,  had  he  not  been  informed,  that  it  was 
already  secured  by  the  attachment  of  those  fifty  kegs  of  powder; 
that  the  fact,  that  the  defendant  took  some  of  the  powder  in  Middle- 
sex, where  by  law  he  had  no  authority  to  make  such  attachment, 
would  make  no  difference,  if  that  were  done  by  the  mistake  of  the 
defendant  and  not  made  known  to  the  plaintiff;  that  when  the  de- 
fendant informed  the  plaintiff's  attorney,  that  he  had  attached  fifty 
kegs  of  powder  on  this  debt,  the  attorney  had  a  right  to  understand, 
that  he  had  legally  attached  them,  unless  he  were  informed  of  the 
mode  of  attachment,  or  either  he,  or  the  plaintiff,  had  done  or  said 
something  to  lead  the  defendant  into  the  mistake ;  that  if  the  plain- 
tiff's attorney  did  understand  it  to  be  an  attachment  made  in  the 
town  of  Waterbury,  the  defendant  was  liable  to  that  extent;  and 
that,  even  if  some  part  of  the  fifty  kegs  of  powder  was  in  Middlesex, 
at  the  time  of  the  attachment,  where  the  defendant  could  not  have 
attached  it,  it  was  his  duty  not  to  attempt  it,  but  to  inform  the 
plaintiff  and  let  him  take  other  means  to  secure  it,  or  to  secure  other 
property  upon  his  debt. 

Upon  this  intimation  the  defendant  submitted  to  a  verdict  for  the 
agreed  value  of  the  fifty  kegs  of  powder  at  the  time  of  the  demand, 
and  the  interest  since,  with  leave  to  except :  and  for  that  purpose 
exceptions  were  allowed. 
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O.  H.  Smith  for  defendant 

It  was  shown  by  the  testimony  of  William  Spieer,  that  the  plaintiff 
directed  the  defendant  to  attach  fifty  kegs  of  powder,  and  not  to  at- 
tach any  other  property.  We  insist,  that  the  positive  directions  of 
the  plaintiff  were  paramount  to  the  hypothetical  directions  of  the 
plaintiff's  attorney,  and  the  defendant  would  be  justified  in  following 
the  plaintiff's  directions.  Any  directions  given  by  the  plaintiff  to 
the  officer,  controlling  those  contained  in  the  writ,  will  exonerate 
the  officer  from  the  charge  of  official  neglect,  provided  he  follows 
the  plaintiff's  directions,  as  far  as  he  has  the  ability  and  authority  so 
to  do.  The  plaintiff  need  not  give  any  advice,  or  directions ;  but  if 
he  do  interfere,  he  cannot  recover  against  the  officer  for  any  loss, 
which  might  result  from  following  his  advice.  Donham  v.  Wild, 
19  Pick.  520.  Mickles  v.  Hart,  1  Denio  548.  Kimball  v.  Perry, 
15  Vt.  414.  It  was  incumbent  upon  the  plaintiff  to  show  by  positive 
proof,  that  the  officer  was  not  in  any  manner,  or  degree,  influenced 
by  his  instructions  not  to  attach  other  property.  Strong  v.  Bradley, 
14  Vt.  55.  If  the  officer  did  his  duty  according  to  his  best  discre- 
tion, without  fraud,  he  is  not  to  be  punished  for  a  mistake.  Canada 
v.  Southwick,  16  Pick.  556. 

It  appears,  that  the  plaintiff  might  have  obtained  his  pay,  if  he  had 
not  consented  to  a  review  on  nominal  bail.  It  is  well  settled,  that 
if  any  injury  was  occasioned  wholly  or  in  part  by  the  negligence  of 
the  party  himself,  he  cannot  recover.  Clark  v.  Smith,  10  Conn.  1. 
Noycs  v.  Morristovm,  1  Vt.  353.     Briggs  v.  Guilford,  8  Vt  264. 

The  charge  was  incorrect  in  relation  to  the  plaintiff's  testimony, 
there  being  other  testimony  and  other  points  in  the  case.  Lindsay 
v.  Lindsay,  11  Vt  621.     Vaughn  v.  Porter,  16  Vt  266. 

It  does  not  appear,  that  there  was  any  other  powder  in  Waterbury, 
belonging  to  Cahill,  or  Fisk,  except  the  nine  kegs,  which  were  at* 
tached.  The  defendant  having  offered  to  the  plaintiff  the  benefit  of 
the  receipt  of  Goss,  which  the  plaintiff  declined,  he  is  not  at  liberty 
now  to  claim  any  thing,  on  account  of  the  receipt  being  surrendered, 
except  as  to  the  nine  kegs. 

P.  Dillingham  and  T.  P.  RedJUld  for  plaintiff 
The  defendant  is  liable  at  least  for  the  value  of  the  fifty  kegs  of 
powder.    The  powder  was  "  turned  out  to  him,"  and  a  receipt  was 
xxm.        65 
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taken,  which  was  satisfactory  to  the  plaintiff/  The  receiptor  is  liable 
for  the  value  of  the  property ;  he  cannot  excuse  himself  by  saying, 
that  the  property  was  valueless,  or  that  it  had  no  existence.  Par- 
sons v.  Strong,  13  Vt.  235.  Allen  v.  Carty,  19  Vt.  65.  Allen  v. 
Butler,  9  Vt.  122.  Spencer  v.  William*  t  2  Vt.  209.  Lowry  v. 
Cody,  4  Vt.  504.  If  the  debtor  procured  a  good  receipt  for  prop- 
erty at  Waterbury,  it  is  no  defence  for  him,  or  for  the  receiptor,  to 
say  that  the  property  was  in  fact  without  the  jurisdiction  of  the 
officer. 

But  if  we  concede,  that  the  defendant  made  the  attachment  with- 
out his  jurisdiction,  and  acquired  no  lien  upon  the  property,  yet  the 
consequences  of  his  ignorance  of  duty  are  not  to  be  visited  upon  the 
plaintiff.  Relying  upon  the  assurances  made  to  him  by  the  defend- 
ant, the  plaintiff's  attorney  omitted  the  farther  attachment  of  prop- 
erty, which  was  within  the  jurisdiction  of  the  officer.  If  the  powder 
was  not  within  his  precinct,  it  was  his  duty  to  proceed  and  attach 
other  property,  which  the  plaintiff's  attorney  was  ready  to  turn  out 
to  him. 

The  opinion  of  the  court  was  delivered  by 

Rsdfield,  J.  We  think,  in\<this  case,  that  the  defendant  did 
make  a  sufficient  attachment  of  the  4Sfty  kegs  of  powder,  to  hold  the 
receiptman,  if  he  had  only  made  proper  return  of  such  attachment 
on  his  writ.  The  receiptman  and  the  defendant  are  estopped,  by 
the  receipt,  from  denying  the  attachment  of  the  property,  within  the 
precinct  of  the  officer.  All,  then,  that  was  wanting,  to  perfect  the 
plaintiff's  security,  was  a  proper  return  by  the  defendant  This  he 
omitted  to  do,  and  he  is  therefore  liable,  upon  the  most  common  and 
obvious  principles  of  law  applicable  to  the  subject  In  regard  to 
this  portion  of  the  case,  there  is  no  claim,  that  the  plaintiff's  in- 
structions to  the  defendant  had  any  tendency  to  mislead  him, — 
which  is  the  rule  adopted  in  Strong  v.  Bradley,  in  regard  to  special 
instructions  given  to  a  deputy  sheriff  in  regard  to  the  collection  of 
an  execution,  where  the  suit  is  against  the  sheriff  for  the  default  of 
the  deputy.  In  such  case  the  rule  is,  from  policy,  more  strict,  than 
where  the  instructions  are  given  to  the  principal,  as  in  the  present 
case.  In  such  cases  all  that  is  required  is,  that  the  jury  should  find, 
by  a  balance  of  evidence,  that  the  instructions  given  did  not  in  fact 
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mislead  the  party.  This,  then,  will  entitle  the  plaintiff  to  recover 
for  the  value  of  the  fifty  kegs.  And  as  the  execution  exceeds  that 
amount,  and  no  question  necessarily  arises  here  in  regard  to  the 
nine  kegs,  sold  on  the  execution,  that  not  forming  any  portion  of  the 
same  powder  attached,  it  does  not  become  necessary  to  examine  the 
case  farther. 

But  we  are  well  agreed,  that  even  if  the  defendant  had  not  in  fact 
made  any  such  attachment  as  could  have  been  enforced,  yet  having 
acted  on  his  own  responsibility,  and  not  being  misled  by  any  instruc- 
tions of  the  plaintiff,  or  his  attorney,  as  the  case  requires  the  jury  to 
find,  and  having  represented  to  the  plaintiff,  that  he  had  made  a  valid 
attachment,  and  thereby  induced  the  plaintiff  to  rely  upon  it  and 
forego  making  any  farther  attachment,  which  he  might  then  have 
done,  the  defendant  is  bound  by  his  representation  to  the  plaintiff's 
attorney,  and  is  estopped  from  showing,  that  in  fact  he  made  no 
legal  attachment.  He  took  upon  himself  to  judge  of  the  sufficiency 
of  the  attachment,  and  after  being  very  strictly  cautioned  by  the 
plaintiff  not  to  rest  upon  uncertainties.  He  ought  not  therefore  to 
expect  now  to  visit  the  consequences  of  his  own  mistake  upon  the 
plaintiff. 

The  review  of  the  case,  by  consent  of  the  plaintiff,  on  nominal 
bail,  if  shown  in  the  case,  is  no  more  than  the  court  would  have 
ordered.  And  the  creditor  is  not  bound  to  exact  bail  for  the  secu- 
rity of  the  receiptman,  or  to  resort  to  bail,  already  in,  for  that  pur- 
pose.    At  law  he  may  elect  his  remedy. 

The  creditor  was  not  bound  to  take  any  receipt  at  his  own  risk, 
and  much  less  one,  where  the  very  attachment  receipted  was  not  re* 
turned  on  the  writ.  Judgment  affirmed. 
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Isaac  H.  Spring  v.  John  Ayer,  and  Rodney  R.  Smith,  Trustee. 

Trustee  chargeable  for  debt  contracted  after  service  of  trustee  pro- 
cess.    Payment  during  suit.    Issue  of  execution. 

After  the  service  of  trustee  process,  the  trustee  agreed  to  pay  to  the  principal  de- 
fendant the  amount  of  a  debt,  which  was  doe  from  the  trustee  to  a  third  person, 
such  third  person  being  indebted  in  the  same  amount  to  the  principal  defend- 
ant, and  thereupon  the  trustee  executed  and  delivered  to  the  principal  defend- 
ant a  promissory  note  for  the  amount,  which  he  soon  afterwards  paid ;  and  it 
was  held,  that  the  legal  effect  of  this  transaction  was,  that  funds  of  the  principal 
defendant  came  to  the  bands  and  possession  of  the  trustee  after  the  service  of 
the  trustee  process  upon  him,  within  the  meaning  of  the  statute,  and  that  he 
was  therefore  chargeable,  as  trustee,  for  the  amoonl. 

If,  while  the  trustee  process  is  pending  in  court,  and  previous  to  judgment  being 
rendered  against  the  trustee,  the  plaintiff  obtain  satisfaction  of  any  portion  of 
his  debt,  and  that  appear  in  the  case,  he  can  only  take  execution  against  the 
trustee  for  the  residue. 

If,  while  a  trustee  process  is  pending  in  court,  judgment  be  obtained  and  exe- 
cution issued  against  the  principal  defendant  in  the  same  suit,  the  execution 
will  be  valid,  so  long  as  it  remains  on  record  and  acquiesced  in  by  the  other 
party. 

Trustee  Process.  The  trustee  disclosed,  that  he  was  indebted 
to  the  principal  defendant,  at  the  time  of  the  service  of  the  trustee 
process,  in  the  sum  of  $94,17 ;  and  it  also  appeared,  from  his  dis- 
closure and  other  evidence  in  the  case,  that  one  Burt  was  indebted 
to  Ayer,  the  principal  defendant,  in  the  sum  of  $500,00,  and  the 
trustee  being  indebted  to  Burt,  and  having  some  property  of  Burt 
in  his  possession,  it  was  agreed  between  them,  after  the  service  of 
the  trustee  process,  at  the  solicitation  of  Ayer,  that  the  trustee  should 
pay  the  amount  due  from  Burt  to  Ayer ;  and  he  accordingly  execu- 
ted and  delivered  to  Ayer  a  promissory  note  for  that  amount,  and 
shortly  afterwards  paid  the  amount,  and  Burt,  in  a  subsequent  set* 
tlement,  repaid  the  amount  to  the  trustee.  It  also  appeared,  that 
judgment  had  been  rendered  against  Ayer  in  this  suit,  and  an  exe- 
ution  had  issued  against  him,  which  had  been  in  part  satisfied  by 
the  sale  of  property,  claimed  by  the  plaintiff  to  be  the  property  of 
Ayer,  but  which  was  also  claimed  by  the  trustee. 
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The  county  court,  November  Term,  1849, — Redfield,  J.,  pre- 
siding,— adjudged  the  trustee  chargeable  for  the  sum  of  $594,17. 
To  which  decision  the  trustee  excepted. 

F.  F.  Merrill  and  &  B.  Colby  for  trustee. 

J.  A  Vail,  for  plaintiff  cited  Newell  v.  Ferris  <$•  TV.,  16  Vt.  135, 
and  Hurlburt  v.  Hicks  et  a/.  $  TV.,  17  Vt.  193. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  We  entertain  no  doubt,  that  the  trustee  was  prop- 
erly adjudged  liable  for  funds,  which  came  in  to  his  hands,  interven- 
ing the  service  of  the  process  and  the  judgment.  It  seems  proba- 
ble, that  the  parties  entertained  no  such  expectation,  or  they  would 
not  have  made  use  of  the  trustee,  as  a  vehicle  of  funds  from  Burt  to 
the  principal  debtor.  But  their  ignorance  of  the  law  can  make  no 
difference.  The  case  shows  very  clearly,  that  the  trustee  did  agree 
to  pay  a  debt,  which  he  owed  to  Burt,  to  Ayer,  and  did  pay  it  This 
made  the  money,  which  he  paid,  the  "  goods,  effects  or  credits,  of 
the  principal  defendant — which  come  into  his  hands,  or  possession, 
after  the  service  of  the  writ  and  before  disclosure  made,"  in  the  very 
words  of  the  statute,  and  as  fairly  and  fully  within  its  import  and  in- 
tention as  could  well  be  imagined. 

In  regard  to  the  right  of  the  trustee  to  certain  deductions,  it  is 
perhaps  not  important  to  say  more,  than  that  the  plaintiff  can  have 
but  one  satisfaction,  however  large  a  sum  he  may  obtain  judgment 
for  against  the  trustee.  And  we  are  not  aware  that  any  judgment, 
which  shall  be  rendered  here,  will  embarrass  the  trustee  in  any  other 
proceeding,  between  himself  and  other  parties.  And,  as  the  $500 
is  an  entire  thing,  it  seems  awkward  to  hold  him  liable  for  a  portion 
of  it. 

But  if  the  plaintiff  has  obtained  valid,  legal  satisfaction  of  any 
portion  of  his  debt,  and  that  appears  in  the  case,  he  could  not  regu- 
larly obtain  execution  here,  against  the  trustee,  for  anything  more 
than  the  balance.  And  a  satisfaction  appearing  of  record  is  to  be 
taken  to  be  valid  and  legal,  until  something  to  the  contrary  appear. 

Whether  taking  out  execution  in  the  county  court  is  to  be  re- 
garded as  a  discontinuance  of  the  suit,  as  to  the  trustee,  we  are  not 
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prepared  to  say  that  it  is.  The  party,  under  the  existing  statutes, 
is  entitled  to  attach  the  goods,  effects  and  credits  in  the  hands  of 
trustees,  and  also  in  the  defendant's  possession ;  fend  be  must  of 
course  have  execution  against  both,  at  some  time ;  and  why  these 
executions  against  different  persons  should  necessarily  be  contempo- 
raneous, I  do  not  well  see.  In  the  English  practice,  the  suit  always 
continues  in  court,  until  the  executions  are  returned  fully  satisfied. 
The  executions  are  returnable  always  at  the  next  succeeding  term, 
and  if  not  returned  regularly,  a  continuance  is  entered  upon  the  roll, 
trice-comes  non  misit  breve.  Different  grades  of  execution  may  there 
be  issued,  at  the  same  time,  against  the  goods,  chattels,  or  lands  of 
the  debtor,  or  against  his  person,  while  here  they  all  united  in  one 
writ.  So  that  we  perceive  no  incongruity  here  in  the  creditor  hav- 
ing his  execution  against  the  principal  defendant,  as  soon  as  his 
judgment  is  perfected,  if  he  will  move  the  court  to  that  effect.  Per- 
haps as  matter  of  course  he  ought  not  to  be  required  to  proceed,  at 
the  peril  of  losing  his  lien,  until  the  entire  suit  is  ended.  But  if,  in x 
the  present  case,  the  issuing  of  the  execution  is  to  be  regarded  as 
premature,  it  could  only  become,  in  consequence,  irregular  and  void, 
to  be  set  aside  on  motion,  or  process  for  that  purpose,  but  valid  so 
long  as  it  remains  on  record  and  acquiesced  in  by  the  other  party. 

The  party  will  be  entitled  to  execution  here  for  the  balance  of  his 
debt;  and  if  he  should,  by  the  happening  of  subsequent  events,  think 
himself  entitled  to  judgment  for  more,  he  will  be  compelled  to  take 
farther  proceedings,  by  way  of  scire  facias,  or  in  some  other  mode. 

Judgment  affirmed. 
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State  v.  Lucia  Nevins. 
Forgery.      Definition  of  " order" 

A  request  in  writing  to  pay  money,  or  other  things,  upon  the  credit  of  the  drawer, 
although  to  be  carried  by  tbe  payee,  as  the  mere  servant  of  the  drawer,  to  the 
drawer,  or  to  be  applied  to  his  use,  is  an  "  order,"  within  the  meaning  of  the 
statute  defining  the  crime  of  forgery. 

Indictment  for  forgery.  It  was  alleged,  that  the  respondent 
forged  a  certain  order,  drawn  on  one  Harvey  C.  Babcock,  for  the 
sum  of  $100,00,  purporting  to  have  been  signed  by  one  George 
Rogers,  which  was  set  forth  in  the  indictment,  and  was  in  these 
words : — "  Mr.  Babcock :  Can  you  let  me  have  one  hundred  dollars, 
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"  on  interest,  one  month  ?  I  have  got  considerable  money  to  make 
"  out  next  week.  If  you  can't  let  me  have  so  much,  let  me  have 
"  what  you  can.  I  send  this  line  by  my  daughter.  Please  send  the 
"  money  the  same  way.  (Signed)  George  Rogers,  Cabot,  Ver- 
"  mont."  In  the  first  count  the  intent  of  the  respondent  was  alleged 
to  have  been  to  defraud  Babcock ;  and  the  second  count  differed  only 
from  the  first  in  alleging  the  intent  to  have  been  to  defraud  Rogers. 
To  this  indictment  the  respondent  demurred. 

The  county  court,  June  Term,  1851, — Poland,  J.,  presiding, — 
overruled  the  demurrer ;  to  which  decision  the  respondent  excepted. 

Peck  4*  Colby  for  respondent. 

The  instrument  set  out  in  the  indictment  is  not  within  any  of  the  * 
subjects  of  forgery  named  in  the  statute.  Rev.  St.  434.  It  is  not  a 
"  writing  obligatory,"  "  letter  of  attorney,"  "  bill  of  exchange," 
"  promissory  note,"  or  "  order  drawn  on  any  person."  It  is  a  mere 
letter  of  inquiry,  asking  for  the  loan  of  money,  and  is  no  more  the 
subject  of  forgery,  than  a  dunning  letter.  It  imports  no  promise,  it 
certifies  no  fact,  it  conveys  no  order,  but  is,  of  itself,  a  mere  petition. 
It  is  described  as  an  order ;  but  an  order  is  a  direction  to  pay  to 
some  person  named,  and  expresses,  or  implies,  value  received. 

The  opinion  of  the  court  was  delivered  by 

Redfjeld,  J.  This  is  a  demurrer  to  an  indictment  for  forgery, 
predicated  upon  a  certain  writing  set  forth,  in  hac  verba,  in  usual 
form,  in  the  bill.  The  only  question  made  in  regard  to  the  suffi- 
ciency of  the  indictment  is,  whether  the  writing  comes  within  the 
description,  or  denomination,  used  in  the  statute. 

If  it  is  any  thing,  it  is  either  an  inland  bill  of  exchange,  or  an  or- 
der for  money,  drawn  on  the  person  named.  The  principal  reason 
urged,  why  the  thing  is  not  an  order,  is,  that  its  terms  are  not  im- 
perative, but  altogether  precatory, — that  it  is  not  the  language  of 
one,  claiming  to  have  funds  in  the  hands  of  the  person  addressed ; 
and  this  is  undoubtedly  true.  But  it  is  to  be  borne  in  mind,  that  an 
inland  bill,  or  order,  does  not  in  any  sense  lose  its  character,  be- 
cause it  is  drawn  without  funds.  If  drawn  upon  credit,  when  the 
party  has  the  right  to  draw,  it  is  the  same,  and  the  drawer  is  equally 
entitled  to  notice  of  dishonor. 
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But  it  is  evident  in  this  case,  that  the  person  named  as  payee,  so 
to  speak,  was  not  expected  to  protest  the  paper,  or  give  notice  of 
non-payment,  in  short,  that  there  was  no  debt  due  to  the  person 
named,  and  that  the  paper  did  not  contemplate  the  payment  to 
the  person  named  in  the  paper,  for  him  to  keep,  as  his  own  money ; 
so  that  the  paper  is  not  an  inland  bill  of  exchange. 

The  word  "  order  "  is  more  commonly  understood  as  something  in 
the  nature  of  a  bill,  payable  in  money,  or  something  else.  But  we 
think  the  term  is  also  understood  in  a  more  extensive  sense,  and 
does  include  a  direction,  or  request,  to  pay  over  money,  or  other 
things,  upon  the  credit  of  the  drawer,  although  to  be  carried  by  the 
payee,  as  the  mere  servant  of  the  drawer,  to  him,  or  to  be  applied 
to  his  use. 

This  paper  seems  to  us  to  be  an  order  drawn  by  George  Rogers 
upon  Mr.  Babcock  for  one  hundred  dollars,  or  less,  to  be  delivered 
to  the  drawer's  daughter,  upon  the  credit  and  for  the  benefit  of  the 
drawer.  This  evidently  implies,  that  it  is  a  matter  resting  altogether 
in  credit.  It  is  a  request  virtually  to  loan  one  hundred  dollars,  or 
less,  to  the  signer ;  but  nevertheless  it  seems  to  us  the  same,  in  es- 
sence, as  an  order  for  money  drawn  on  the  credit  of  the  drawer. 

We  do  not  think  the  fact,  that  the  paper  is  a  mere  request,  in- 
stead of  a  command,  is  sufficient  to  determine  its  character.  Even 
foreign  bills  of  exchange  are  not  unfrequently  drawn  in  the  form  of 
of  a  request,  and  would  naturally  always  be  so  drawn,  when  dona 
merely  upon  credit. 

We  think  the  indictment  sufficient,  and  award  a  respondeat  ous- 
ter, and  the  case  is  remanded  to  the  county  court  for  trial.  And  this 
we  do,  so  far  as  I  am  concerned,  without  any  intention  to  absolutely 
preclude  the  party  from  her  motion  in  arrest,  if  she  should  be  con* 
victed.  We  are  not  prepared,  without  argument,  to  settle  the  con- 
struction of  so  important  a  statute, 
xxiu.        66 
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John  Rossiter  v.  Jesse  Cooper. 
Contract  for  service.     Notice  of  intention  to  have.     Right  to  sue. 

The  plaintiff  agreed  to  labor  for  the  defendant  one  year,  for  which  the  defendant 
was  to  pay  the  plaintiff  $104,00  in  money,  when  the  plaintiff  should  have  fin- 
ished his  labor;  and  it  was  also  agreed,  that  if  the  plaintiff  should  become  die- 
satisfied  and  wish  to  leave  the  defendant's  employ,  be  might  do  so,  by  giving 
the  defendant  fourteen  days'  notice  of  such  intention  to  leave,  and  the  defend- 
ant was  to  have  the  right  to  discharge  the  plaintiff,  by  giving  him  one  day's 
notice  of  his  intention  to  discharge  him.  AnH  it  was  held,  that,  by  the  term* 
of  the  contract,  either  party,  opon  becoming  dissatisfied,  was  at  liberty  to  put  an 
end  to  the  contract,  without  informing  the  other  party  of  the  ground  of  his  dis- 
satisfaction, and  without  in  fact  having  any  satisfactory  reason  for  such  dissatis- 
faction. 

And  the  plaintiff  having  left  the  service  of  the  defendant,  before  the  expiration  of 
the  year,  after  giving-  the  required  notice,  it  was  held,  that  he  was  entitled  to 
sustain  immediately  an  action  for  the  labor  performed  by  him,  without  waiting 
for  the  expiration  of  the  year. 

Book  Account.  The  suit  was  commenced  June  7, 1850.  Judg- 
ment to  account  was  rendered  in  the  county  court,  and  an  auditor 
was  appointed,  who  reported  the  facts  substantially  as  follows. 

The  plaintiff's  account  was  for  six  months'  labor  for  the  defend- 
ant, at  $6,00  per  month,  and  he  had  credited  $7,50,  as  part  pay- 
ment. The  defeddant  admitted,  that  the  plaintiff  had  labored  faith- 
fully for  him  six  months,  but  he  claimed,  that  the  labor  was  per- 
formed under  a  special  contract,  with  the  terms  of  which  the  plaintiff 
had  not  complied.  It  appeared,  that  in  October,  1849,  it  was 
agreed  between  the  parties,  that  the  plaintiff  should  labor  for  the  de- 
fendant two  months,  on  trial,  at  $8,00  per  month ;  and  the  plaintiff 
accordingly  commenced  his  labor,  October  18,  1849,  and  labored 
until  the  day  preceding  the  expiration  of  the  two  months,  when  the 
parties  made  a  second  contract,  by  which  it  was  agreed,  that  the 
plaintiff  should  continue  in  the  employ  of  the  defendant  ten  months 
longer,  making  one  year  from  the  time  he  commenced,  and  for  the 
whole  year's  labor  the  defendant  was  to  pay  the  plaintiff  $104,00  in 
money,  when  the  plaintiff  should  have  finished  his  labor;  and  it  was 
farther  stipulated,  that  if  the  plaintiff  should  become  dissatisfied,  and 
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wish  to  leave  the  defendant's  employ,  he  might  do  so  by  giving  the 
defendant  fourteen  days'  notice  of  such  intention  to  leave,  and  the 
defendant  was  to  have  the  right  to  discharge  the  plaintiff,  by  giving 
him  one  day's  notice  of  his  intention  to  discharge  him.  The  plain- 
tiff did  become  dissatisfied  with  his  situation  in  the  service  of  the 
defendant,  and,  after  giving  the  defendant  fifteen  days'  notice,  he 
left  his  service, — the  plaintiff  saying  to  him,  that  he  must  not  leave, 
as  he  had  hired  him  for  a  year.  The  defendant  asked  the  plaintiff, 
at  this  time,  what  reason  he  had  for  leaving;  but  it  did  not  appear, 
that  any  reason  was  at  that  time  assigned  by  the  plaintiff;  and  the 
auditor  found,  that  the  plaintiff  had  no  reason  for  leaving  the  de- 
fendant's service,  which,  in  case  of  an  unconditional  contract  to 
labor  for  an  entire  term,  would  have  justified  him  in  so  doing.  The 
auditor  reported,  that  if  the  plaintiff  was  entitled  to  recover  only  for 
the  first  two  months'  labor,  there  was  due  to  him  from  the  defendant 
98,50 ;  but  that,  if  he  was  entitled  to  recover  for  the  whole  six 
months'  labor,  there  was  due  to  him  from  the  defendant  $36,50. 

The  county  court,  December  Term,  1850, — Poland,  J.,  presid- 
ing,— rendered  judgment  for  the  plaintiff,  upon  the  report,  for  936,* 
50.     Exceptions  by  defendant. 

J.  Cooper,  pro  se. 

1.  There  was  nothing  due  to  the  plaintiff,  at  the  time  this  suit 
was  commenced.  There  was  but  one  time  fixed  for  payment,  and 
that  was  at  the  expiration  of  the  year.  This  action  cannot  be  sus- 
tained for  services,  payment  for  which  is  not  due.  Frye  v.  Slyfield, 
3  Vt.  246.  Eddy  v.  Stafford,  18  Vt.  235.  Scott  v.  Montague,  lb. 
164.  The  contract  was  entire,  and  the  report  expressly  finds,  that 
the  services  were  to  be  performed,  before  the  plaintiff  was  entitled 
to  any  pay.  No  recovery  is  allowable  in  the  case.  St.  Albans  S. 
B.  Co.  v.  Wilkins,  8  Vt.  54.  Brown  v.  Kimball,  12  Vt.  617.  Hair 
v.  Bell,  6  Vt.  35.  Ripley  v.  Chipman,  13  Vt.  268.  Philbrook  v. 
Belknap,  6  Vt.  383. 

2.  The  condition  would  not  change  the  rights  of  the  parties. 
The  same  language  is  used,  relative  to  dissatisfaction,  in  the  report, 
that  was  used  in  Seaver  v.  Morse,  20  Vt  620.  The  court  say  ex- 
pressly, in  that  case,  that,  to  justify  an  abandonment,  there  must  be 
a  cause  for  dissatisfaction.  Here  there  was  none  given,  and  none 
in  fact  existed. 
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This  was  a  conditional  contract.  It  was  optional  with  the  plaintiff 
to  continue  his  labor  one  fall  year,  or  not.  The  right  to  leave,  by 
the  plaintiff,  and  the  right  to  discharge  the  plaintiff,  by  the  defend- 
ant, were  mutual,  and  were  incorporated  in  the  contract  at  the  time 
of  making,  and  with  the  full  understanding  of  the  parties.  The 
question  of  dissatisfaction  is  not  to  be  made  in  this  case,  or,  if  to  be 
made,  it  is  a  question  of  dissatisfaction  which  might  appear  reason- 
able to  the  plaintiff,  though  unreasonable  to  the  rest  of  the  world. 
The  case  of  Seaver  v.  Morse,  20  Vt.  620,  differs  from  this  case. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  defendant  objects  to  the  judgment  of  the  court 
below,  insisting  that  if  the  plaintiff  is  entitled  to  any  remuneration 
for  his  services,  he  is  not  entitled  to  recover  in  the  present  suit,  for 
the  reason  that  there  was  nothing  due  the  plaintiff  at  the  commence- 
ment of  the  suit. 

It  appears,  that  the  services  charged  in  the  plaintiff's  account 
were  rendered  under  a  contract  with  the  defendant  to  labor  for  him 
one  year,  which  period  had  not  expired,  when  this  suit  was  brought. 
This,  however,  was  not  an  absolute,  unconditional  contract,  to  con- 
tinue for  an  entire  year,  but  the  plaintiff,  by  the  terms  of  the  agree- 
ment, had  the  right  to  put  an  end  to  it,  by  giving  the  defendant 
fourteen  days'  notice,  if  at  any  time  the  plaintiff  should  become  dis- 
satisfied ;  and  the  defendant,  if  he  became  dissatisfied,  had  the  right 
to  dismiss  the  plaintiff  upon  giving  one  day's  notice.  The  plaintiff, 
at  the  expiration  of  six  mouths,  having  become  dissatisfied,  and  hav- 
ing given  the  previous  notice  required  by  the  contract,  left  the  de- 
fendant's service. 

It  seems  to  us  quite  clear,  that,  by  the  terms  of  the  contract, 
either  party,  upon  becoming  dissatisfied,  was  at  liberty  to  put  an 
end  to  the  contract ;  and  that  such  party  was  under  no  legal  obliga- 
tion to  apprise  the  other  party  of  the  grounds  of  his  dissatisfaction. 
This  case  is  distinguishable  from  that  of  Seaver  v.  Morse,  20  Vt.  620. 
There  either  party  had  the  right  to  terminate  the  contract,  upon  be- 
coming dissatisfied,  "  provided,  when  the  cause  of  dissatisfaction  was 
made  known,  is  could  not  be  removed"  No  such  qualification  is 
attached  to  the  agreement  in  this  ease.    Hence  we  think  the  plain- 
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tiff  was  at  liberty,  at  any  time  when  he  became  dissatisfied,  to  termi- 
nate the  contract,  although  he  might  have  no  satisfactory  reason  for 
such  dissatisfaction. 

The  report  shows,  that  the  defendant  was  to  pay  the  plaintiff, 
"  when  he  should  have  finished  his  labor."  The  service  was  not 
rendered  upon  a  contract  to  be  paid  for  at  the  expiration  of  a  year, 
unless  the  service  of  the  plaintiff  so  long  continued.  Payment  was 
to  be  made,  when  the  service  was  completed.  The  plaintiff  had 
done  jill  he  was  bound  to  do,  and  his  right  of  action  had  accrued, 
before  the  suit  was  commenced. 

Exceptions  overruled,  and  judgment  of  county  court  affirmed. 


Town  of  Charleston  v.  Town  of  Lunenburgh. 

Poor.     Construction  of  statutes.     Relief  of  transient  poor. 

An  order  of  removal  of  a  pauper,  unappealed  from,  is  conclusive  evidence  of  the 
aettlemeot  of  the  pauper. 

In  construing  statutes  in  reference  to  the  removal  and  relief  of  paupers,  the  same 
rule,  that  they  are  to  have  effect  according  to  their  obvious  import,  applies,  as 
in  the  construction  of  other  statutes. 

It  is  not  necessary,  under  chap.  16,  sec.  12  of  the  Revised  Statutes,  that  a  Iran* 
sient  person  should  be,  literally,  suddenly  taken  sick,  or  lame,  and  be  confined 
at  some  bouse,  in  order  to  enable  the  town  to  recover  the  expenses  of  his  sup- 
port from  the  town  in  which  he  has  his  legal  settlement:  This  provision  of  the 
statute  applies  to  all  transient  persons,  who  are  in  need  of  present  relief;  and 
all  persons,  not  having  come  to  reside  in  any  place,  are  transient;  and  it  is 
of  no  importance,  how  the  overseer  of  the  poor  becomes  aware  of  the  situation 
of  such  persons. 

Indebitatus  Assumpsit  for  money  paid,  laid  out  and  expended 
Plea,  the  general  issue,  and  trial  by  jury,  June  Term,  1860, — Po- 
land J.,  presiding. 

The  plaintiffs'  claim  was  for  money  paid  for  board  and  clothing 
for  William  S.  Hinman,  a  pauper.  On  trial  the  plaintiffs  offered  in 
evidence  an  order  of  removal  of  Hinman  from  Charleston  to  Lunen* 
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burgh,  made  by  two  justices  of  the  peace,  March  4, 1847,  and  a 
warrant  of  removal,  dated  March  6,  1847,  which  issued  to  enforce 
the  same  order,  and  a  return  thereon,  that  Hinman  was  removed 
March  8,  1847 ; — to  all  which  the  defendants  objected,  but  the  ob- 
jection was  overruled  by  the  court  The  plaintiffs  then  gave  evi- 
dence tending  to  prove,  that  in  October,  or  November,  1847,  Hin- 
man came  to  Charleston,  and  was  wandering  about  from  place  to 
place  for  several  days ;  that  he  was  in  a  very  destitute  condition,  and 
his  clothes  were  so  ragged  and  poor,  as  to  expose  his  naked  person 
in  an  indecent  manner,  and  were  no  suitable  protection  against  the 
weather;  that  he  had  been  afflicted,  for  many  years,  with  a  nervous 
disease,  called  St.  Vitus1  dance,  which  had  been  gradually  increas- 
ing upon  him,  and  that  at  this  time  his  disease  had  become  so  vio- 
lent, that  he  had  very  little  control  of  his  limbs  and  was  wholly  una- 
ble to  perform  any  labor ;  that  during  this  time  he  called  upon  the 
overseer  of  the  poor  of  Charleston,  and  told  him,  that  he  intended 
to  stay  in  Charleston,  and  that  he  wanted  some  help ;  that  the  over- 
seer refused  at  this  time  to  furnish  him  any  assistance,  and  sent  him 
away ;  that  a  few  days  subsequent  to  this  application  was  made  to 
the  overseer  by  some  of  the  inhabitants  of  Charleston,  who  informed 
him,  that  something  must  be  done  with  Hinman,  and  that  he  was 
wandering  about  from  house  to  house,  in  a  very  indecent  situation 
as  to  clothing,  and  was  troublesome ;  that  about  the  ninth  of  Novem- 
ber, 1847,  the  overseer  found  Hinman  in  a  door  yard  of  a  house  in 
Charleston,  in  the  same  condition  as  to  clothing  and  health,  as  above 
described,  and  informed  him,  that  he  had  procured  a  place  for  him 
to  stay,  at  one  Huntington's,  in  Charleston,  a  mile,  or  a  mile  and  a 
half,  from  where  he  then  was ;  that  Hinman  went  to  Huntington's, 
and  remained  there  about  seven  weeks, — but  in  what  manner  he 
went  there  did  not  appear;  that  during  this  time  he  remained  in  the 
same  condition,  as  above  stated,  and  was  furnished  with  some  small 
articles  of  clothing,  as  charged  in  the  plaintiff's  bill ;  that  he  left 
Huntington's  the  latter  part  of  December,  1847,  and  on  the  third  of 
January,  1848,  he  called  at  the  house  of  Mr.  Cooley,  in  Charleston ; 
that  his  clothes  were  then  much  torn  and  ragged,  and  he  was  much 
benumbed  with  cold ;  that  he  then  declared  he  had  come  there  to 
stay  and  would  not  leave  the  house ;  and  that  Cooley,  on  the  next 
clay,  informed  the  overseer  of  the  poor  of  Charleston  of  the  condi- 
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tion  and  circumstances  of  Hinman,  and  the  overseer  agreed  with 
Cooiey  to  keep  him,  at  $3,00  per  week,  and  Cooley  kept  him  until 
the  seventh  of  March,  1848,  when  he  left. 

The  plaintiffs'  testimony  tended  also  to  prove,  that  the  sums  men- 
tioned in  their  specification  had  been  paid  by  them ;  that  the  prices 
paid  for  boarding  Hinman  were  reasonable,  and  as  cheap  as  they 
could  get  him  kept ;  and  that  the  articles  of  clothing  charged  were 
furnished  and  paid  for,  and  were  necessary.  The  testimony  also 
tended  to  prove,  that  Hinman  had  led  a  wandering,  vagrant  life  for 
many  years,  that  he  was  in  the  habit  of  travelling  about  from  place 
to  place,  and  that  he  had  been  supported,  for  a  considerable  portion 
of  the  time,  by  the  town  of  Lunenburgh.  It  also  appeared,  by  the 
plaintiffs'  evidence,  that  Hinman  married  his  wife  in  Charleston,  but 
that  they  had  been  separated  for  several  years,  and  that  the  wife  for 
some  years  had  lived  in  Lowell,  Massachusetts,  where  she  kept  a 
boarding  house ;  but  there  was  no  evidence  as  to  her  having  prop- 
erty, except  by  her  statements  and  declarations.  It  also  appeared, 
that  one  of  the  children  of  Hinman,  a  minor,  lived  in  Charleston. 

The  defendants  gave  evidence  tending  to  prove,  that  Hinman  en- 
joyed good  health,  except  the  disease  called  St.  Vitus'  dance ;  that 
he  was  able,  some  portions  of  the  time,  to  do  some  labor,  and  gen- 
erally able  to  travel  about  from  place  to  place;  that  for  many  years 
the  town  of  Lunenburgh  had  been  in  the  practice  of  furnishing  some 
assistance  towards  his  support,  and  had  generally  paid  from  $1,25 
to  $1,84  jot  week  for  keeping  him;  that  in  the  spring  of  1847  the 
town  of  Lunenburgh  bargained  with  one  Cummings  to  keep  him  for 
a  year,  and  board  and  clothe  him,  for  $1,50  per  week;  and  that 
Hinman  was  in  Lunenburgh  about  the  first  of  January,  1848,  and 
again  about  the  first  of  February,  1848. 

The  defendants  requested  the  court  to  instruct  the  jury,  that  un- 
less they  found,  from  the  testimony  in  the  case,  that  Hinman  was 
"'suddenly  taken  sick,  or  lame,  or  was  otherwise  disabled  and  con- 
fined at  any  house  and  in  need  of  relief"  by  being  thus  suddenly 
sick,  lame,  or  confined,  the  plaintiffs  could  not  recover ; — that  if  they 
found,  from  the  testimony,  that  Hinman  was  either  sick,  lame,  or 
confined  and  disabled  and  in  need  of  relief,  the  plaintiffs,  if  they  re- 
covered at  all,  could  only  recover,  or  make  the  defendant's  liable, 
while  the  pauper  remained  thus  lame,  sick,  or  otherwise  disabled 
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and  confined  at  any  house ; — that  the  statute,  under  which  this  ac- 
tion was  brought,  will  not  permit  a  recovery,  where  the  pauper  is 
not  actually  confined  and  unable  to  be  removed ; — that  although  a 
person  may  be  sick,  lame,  or  otherwise  disabled  and  confined,  and 
thus  in  need  of  relief,  whenever  such  person  is  able  either  to  depart 
himself,  or  to  be  removed,  the  only  legal  remedy  is  by  removal ; — 
that  there  is  no  legal  common  law  liability  of  one  town  to  another, 
for  a  pauper's  support, — that  if  liable  at  all,  it  must  be  by  force  of 
the  statute,  and  not  otherwise ; — that  there  is  no  equity  in  this  case, 
it  being  purely  a  matter  of  legal  liability.  And  the  court  were  re- 
quested to  instruct  the  jury  in  respect  to  notifying  the  overseer  of 
the  poor  of  Charleston,  to  make  the  town  liable,  without  which  no 
liability  could  be  fixed  on  Lunenburgh,  and  then  not  for  any  expen- 
ditures before  such  notice.  These  requests  were  complied  with,  ex- 
cept as  is  hereinafter  stated. 

The  court  charged  the  jury,  that  the  order  of  removal  given  in 
evidence  by  the  plaintiff,  not  being  appealed  from,  was  conclusive, 
that  Hinman's  legal  settlement  was- in  Lunenburgh,  and  no  farther 
evidence  was  necessary  upon  that  point ;  that  if  Hinman  had  come 
to  reside  in  Charleston,  so  as  to  have  a  fixed  residence,  or  home, 
there,  the  remedy  of  the  town  of  Charleston  would  be  by  an  order 
of  removal ;  but  if  he  was  transient  merely,  and  his  stay  there  at 
this  time  was  of  the  same  character  as  his  previous  visits  there,  with- 
out any  intention  of  making  a  fixed  and  permanent  home  there,  that 
then  he  could  not  be  removed,  and  the  remedy  of  the  town  of  Charles- 
ton would  be  in  this  form,  if  they  had  any ;  that  if  the  jury  found, 
that  Hinman  was  disabled  and  confined  at  any  house  in  Charleston, 
within  the  meaning  of  the  statute,  it  was  not  necessary,  that  they 
should  find  it  to  be  the  result,  or  consequence,  of  his  being  suddenly 
taken  sick,  or  lame ;  that  if  he  was  under  such  disability  by  reason 
of  a  disease,  or  sickness,  of  long  continuance  it  would  be  sufficient ; 
that  in  order  to  bring  the  case  within  sec.  12  of  the  statute,  under 
which  this  suit  was  brought,  the  plaintiffs  must  show,  that  the  pau- 
per was  under  some  severe  and  serious  disability,  and  in  such  a  con- 
dition, that  he  could  not  be  turned  out  to  take  care  of  himself,  without 
seriously  endangering  health  or  personal  safety ;  that  it  was  not  ne- 
cessary for  the  plaintiffs  to  show,  that  the  pauper  was  unable  to  go 
out  of  the  house  at  all,  nor  that  he  could  not  have  been  carried  to 
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Lanenburgh  daring  this  time, — but  that  it  was  necessary  for  them  to 
show,  that  he  was  in  such  condition,  that  he  could  not  with  safety 
and  prudence  be  turned  away,  and  also  that  he  could  not,  by  any 
means  within  his  own  power,  get  to  his  place  of  settlement,  and  was 
in  need  of  relief;  and  that  if  the  plaintiff  had  satisfied  them,  that  the 
pauper  was  in  this  condition,  and  in  need  of  relief,  the  defendants 
would  be  liable  to  pay  such  sums,  as  the  plaintiffs  had  reasonably 
expended,  while  the  pauper  remained  in  this  condition,  and  no  lon- 
ger. The  jury  were  also  instructed,  that  the  declarations  of  the 
pauper's  wife  were  not  to  be  regarded  as  evidence. 
Verdict  for  plaintiffs.     Exceptions  by  defendants. 

R.  C.  Benton  and  O.  C.  Cahoon  for  defendants. 

The  plaintiffs,  to  sustain  this  action,  must  make  a  case  within 
sec  12  of  chap.  16  of  the  Revised  Statutes.  But  it  appears  by  the 
bill  of  exceptions,  that  the  pauper,  at  the  time  of  the  support  fur- 
nished  by  the  plaintiffs,  was  a  vagrant  person,  wandering  from  place 
to  place,  and  that  he  was  not  suddenly  taken  sick,  or  lame,  nor,  in 
fact,  in  any  way,  confined  at  any  house.  And  from  the  charge  of 
the  court,  (though  the  verdict  was  for  the  plaintiffs,)  the  pauper 
might  have  been  able  to  depart  from  the  place,  where  he  was  found, 
or  to  have  been  carried  to  his  place  of  settlement  It  was  not  inten- 
ded, by  the  statute,  to  make  one  town  chargeable  for  the  expense  of 
keeping  a  pauper  in  another  town,  when  he  is  able  to  be  removed; 
but  the  charge,  in  this  case,  goes  upon  the  ground,  that  the  ex- 
pense must  be  paid  by  Lunenburgh,  unless  the  pauper  was  able  to 
remove  himself. 

The  legal  means  were  not  taken  to  make  the  town  of  Charleston 
chargeable,  by  application  of  the  person,  at  whose  house  he  was,  to 
the  overseer ;  but  the  overseer  acted  voluntarily,  without  application 
of  any  one  in  the  first  instance. 

The  court  did  not  charge  upon  the  subject  of  notice,  as  requested 
by  the  defendants ;  and  the  defendants  were  entitled  to  have  a  charge 
upon  that  point. 

The  court  erred  in  admitting  the  order  of  removal,  and  in  giving 
it  conclusive  effect,  as  evidence  of  the  settlement  of  the  pauper. 

The  support  of  paupers  is  a  matter  of  mere  statutory  regulation ; 

there  is  no  equity  in  it;  and  no  case  will  be  held  to  come  within  the 
xxin.        67 
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reason  and  spirit  of  the  statute,  unless  it  come  within  its  terms. 
Castleton  v.  Miner,  8  Vt.  209.     Manchester  v.  Dorset,  14  Vt  224. 
Bloomfitldv.  French,  17  Vt.  79. 

/.  L.  Edwards  for  plaintiffs. 

An  order  of  remoral  of  a  pauper,  from  which  no  appeal  is  taken, 
is  conclusive  against  the  town,  to  which  the  removal  is  made.  Dor- 
set v.  Manchester,  3  Vt.  370. 

The  pauper  was  a  transient  person,  and  "  disabled/'  and  in  "  need 
of  relief/'  within  the  terms  of  the  statute,  and  the  plaintiffs  are  en- 
titled to  recover  while  this  disability  continued.  Sutton  v.  Cabot, 
19  Vt.  522.  St.  Johnsbury  v.  Waterford,  15  Vt.  692.  Bristol  r. 
Rutland,  10  Vt  574. 

Whether  the  disability  was  the  result  of  a  disease  of  long  stand- 
ing, or  of  a  sudden  sickness,  can  make  no  difference,  if  the  pauper 
were  reduced  to  the  state,  that  he  needed  relief.  It  became  a  dis- 
ability none  the  less,  whatever  causes  might  bring  it  on. 

The  opinion  of  the  court  was  delivered  by 

Red  field,  J.  In  regard  to  the  effect  of  an  order  of  removal, 
there  can  be  no  doubt.  It  has  been  settled  for  many  years,  that, 
vnless  appealed  from,  it  is  conclusive  evidence  of  the  settlement  of 
the  pauper.  Numerous  cases,  in  the  reports  of  this  state,  to  that 
effect,  will  be  found. 

Upon  the  question,  whether  the  case  comes  within  section  12  of 
chap.  16  of  the  Rev.  St.,  much  will  depend  upon  how  far  we  adopt 
a  merely  literal  construction.  In  the  most  literal  construction,  we 
do  not  think  it  important,  that  the  sickness  should  have  been  sud- 
den. The  terms  "  otherwise  disabled"  are  quite  sufficient  to  include 
the  case  of  this  pauper. 

But  the  very  words  of  the  statute  are,  "  confined  at  any  house;" 
and  it  is  claimed,  that  no  other  cases  are  remediable  under  the  stat- 
ute. And  this  would  certainly  afford  a  most  remarkable  instance  of 
strict  construction.  And  this  is  urged  partly  upon  the  ground,  that 
this  class  of  cases  is  peculiar.  But  we  are  not  prepared  to  say,  that 
the  courts  are  limited,  in  their  construction  of  these  statutes,  short 
of  their  obvious  import,  more  than  in  the  construction  of  other  stat- 
utes.   The  maxim  qui  hartt  in  Utera,  &c.,  applies  to  these  statutes 


APRIL  TERM,  186L  Ml 

Whittle  «.  Stinaer. 

with  the  same  force,  a*  to  any  other,  ao  far  as  we  can  perceive,  it 
is  doubtless  true,  that  many  equitable  considerations  will  apply  to 
other  relations,  which  do  not  apply,  as  between  towns  and  paupers. 

Giving,  then,  a  sensible  interpretation  to  this  section,  it  must  in- 
clude all  transient  persons,  who  are  in  need  of  present  relief.  And 
mil  persons,  not  having  come  to  reside  in  any  place,  are  transient; 
and  no  doubt  this  pauper  was  sufficiently  transient,  being,  in  the 
language  of  Judge  Mattocks,  **  ever  on  the  tramp."  And  there 
can  be  little  doubt,  he  was  sufficiently  in  need  of  relief. 

We  do  not  think  it  important,  how  the  overseer  became  aware  of 
his  situation.  If  he  were  accidentally  present  and  noticed  his  neces- 
sities, he  would  not  be  the  less  bound  to  relieve  them,  but  moro, 
perhaps,  than  if  he  had  but  heard  of  them. 

Judgment  affirmed. 


John  F.  Whittle  o.  Ralph  P.  Skinwek. 

Discharge  of  surety.     Assignment  of  chose  in  action.     Assignment 
without  delivery*      Consideration  of  promise. 

Tie  plaintiff,  whe  wat  the  payee  <ef  a  promissory  note,  which  was  signed  by  one 
C.  at  principal,  and  by  ike  defendant  aa  rarefy,  having  been  in  partnership 
with  C,  made  a  aettleroent  with  him,  previous  to  the  note  becoming  due,  of 
their  partnership  affairs,  and  there  being  fonnd  to  be  $50,00  o*ne  to  C,  aa  the 
partnership  balance,  it  waa  agreed  between  the  plaintiff  and  C,  that  this  aom 
ebonld  remain  in  the  hands  of  the  plaintiff,  without  interest,  until  the  note  be- 
came doe,  and  then  should  be  applied  in  part  payment  «f  <the  note,  and  -the 
plaintiff  promised,  that  he  would  never  call  upon  the  defendant,  upon  the  note, 
and  that  he  would  wait  upon  C.  three  or  four  years  for  the  balance  remaining 
due  upon  the  nete.  And  it  was  feeM,  aW  she  defendant,  aa  surety,  waa 
thereby  discharged. 

A  claim,  which  one  partner  has  upon  his  co-partner  for  an  unliquidated  partner- 
ahip  balance,  is  not  subject  to  assignment;  and  a  contract  -of  assignment,  if 
made,  will  be  merely  executory,  and  nothing  will  vest  in  the  assignee,  until  the 
debt  is  liquidated  and  the  assignment  perfected. 

Aa  long  as  any  thing  remains  to  be  done  by  the  assignor,  and  there  has  been  ne 
actual  delivery  *f  the  thing  assigned,  aa  a  general  fule  no  title  vests  in  the 
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And,  ts  a  general  rale,  an  assignment  of  a  thing  by  way  of  pledge  if  whoHy  inop- 
erativ e,  withont  delivery »  and  this  will  apply  to  cko$e$  in  action,  ae  well  ae  to 
things  in  poneas ion.  A  mere  parol  agreement  to  assign  a  chose  in  action,  with- 
ont even  a  symbolical  delivery,  will  not  be  valid,  even  between  the  parties. 

Hence  it  was  held,  in  this  case,  that  the  effect  of  the  agreement  between  the 
plaintiff  and  C,  as  discharging  the  defendant,  as  surety,  was  not  controlled  by 
the  fact,  that  C,  being  indebted  to  one  H.,  had  made  a  parol  assignment  to 
H.,  subsequent  to  the  dissolution  of  the  partnership  and  previous  to  the  part- 
nership balance  being  ascertained,  of  all  his  right  and  interest  in  all  the  part- 
nership demands,  as  security  for  the  debt  due  to  H.,  and  that  H.  immediately 
gave  notioe  to  the  plaintiff  of  this  assignment,  and  that  the  plaintiff  then  agreed, 
that  whatever  should  belong  to  C,  out  of  the  partnership  demands,  should  be 
paid  to  H.  towards  his  debt,— especially  as  it  appeared,  that  after  the  partner* 
ship  balance  had  been  ascertained,  and  the  agreement  made  between  C.  and 
the  plaintiff,  as  above  stated,  a  settlement  was  had  between  C.  and  H.,  and  C. 
then  gave  to  H.  notes  for  the  amount  of  his  debt,  and  executed  to  him  a  written 
assignment  of  his  partnership  interest. 

And  if,  in  such  case,  it  had  been  merely  doubtful,  whether  H.  had  a  valid  claim 
to  the  partnership  balance,  by  virtue  of  the  parol  assignment,  as  collateral  se- 
curity for  his  debt,  and  the  plaintiff  were  inclined  to  run  the  risk  of  it,  the 
agreement  of  C,  that  the  plaintiff  might  apply  the  partnership  balance  upon  his 
note,  would  not  be  a  contract  without  consideration,  but  would  be  sufficient  to 
sustain  the  promise  of  the  plaintiff,  by  which  the  surety  was  discharged. 

The  amount  of  the  consideration  for  a  promise  is  of  no  importance.  Hence  if,  in 
this  ease,  the  assignment  to  H.  were  held  valid,  yet  as  it  was  an  assignment  as 
collateral  security  merely,  the  remaining  interest  of  C.  in  the  chou  in  action 
assigned  would  be  of  sufficient  value,  when  transferred  to  the  plaintiff,  to  con- 
stitute a  good  consideration  for  the  promise  of  the  plaintiff,  by  which  the  surety 
was  discharged,— the  plaintiff  knowing  all  the  facta. 

Assumpsit  upon  a  promissory  note  for  $100,00,  dated  June  10, 
1846,  signed  by  Lorenzo  P.  Crosby  as  principal,  and  by  the  defend- 
ant as  surety,  and  payable  to  the  plaintiff  in  one  year  from  date,  with 
interest.  Plea,  the  general  issue,  and  trial  by  jury,  December  Term, 
1849, — Poland,  J.,  presiding. 

On  trial,  the  plaintiff  having  given  in  evidence  the  note  declared 
upon,  the  defendant  gave  in  evidence  the  deposition  of  Crosby,  and 
other  testimony,  tending  to  prove,  that,  previous  to  February,  1847, 
the  plaintiff  and  Crosby  had  been  partners  in  the  blacksmithing 
business  in  Irasburgh,  and  that,  upon  a  settlement  of  the  partnership 
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aAurs,  in  February,  1847,  between  the  plaintiff  and  Crosby,  there 
was  found  to  be  due  to  Crosby  $60,00 ;  and  that  it  was  then  agreed 
between  the  plaintiff  and  Crosby,  that  the  plaintiff  should  retain  the 
said  $50,00  in  his  hands,  until  the  note  intuit  became  due,  without 
interest,  and  then  it  should  be  applied  in  part  payment  of  the  note ; 
and  that  the  plaintiff  at  the  same  time  agreed,  that  he  would  never 
call  upon  the  defendant  upon  the  note,  and  would  wait  upon  Crosby 
three  or  four  years  for  the  balance  due  upon  the  note. 

The  plaintiff  then  gave  evidence  tending  to  prove,  that  previous  to 
February,  1847,  and  after  the  plaintiff  and  Crosby  had  dissolved 
their  partnership,  Crosby,  being  indebted  to  one  Hastings  in  a  sum 
exceeding  $100,00,  and  being  called  upon  by  Hastings  for  payment 
or  security  of  the  debt,  assigned  all  his  right  and  interest  in  all  the 
partnership  demands,  belonging  to  the  firm  of  Whittle  &  Crosby,  to 
Hastings,  as  security  for  said  debt,— the  assignment  being  by  parol, 
but  made  before  witnesses ;  that  Hastings  immediately  gave  notice 
to  the  plaintiff  of  the  assignment,  and  the  plaintiff  then  agreed,  that 
whatever  should  belong  to  Crosby,  out  of  the  partnership  demands, 
should  be  paid  to  Hastings,  towards  his  debt ;  and  that  some  time  in 
the  summer  of  1847  Hastings  and  Crosby  had  a  settlement  of  their 
matters,  and  Crosby  gave  notes  to  Hastings  for  the  amount  of  his 
debt,  and  then  gave  him  a  written  assignment  of  his  partnership  in- 
terest, above  mentioned. 

The  court  charged  the  jury,  that  if  Crosby  had  funds  in  the  hands 
of  the  plaintiff  to  the  amount  of  $50,00,  arising  from  their  partner- 
ship matters,  which  he  had  a  right  to  control  and  appropriate,  and 
it  was  agreed  between  the  plaintiff  and  Crosby,  that  the  same  should 
be  applied,  as  the  defendant's  testimony  tended  to  prove,  and  the 
plaintiff,  in  consideration  thereof,  agreed  not  to  call  upon  the  defend- 
ant, and  agreed  that  he  would  give  time  to  Crosby,  it  would  have 
the  effect  to  discharge  the  defendant  upon  the  note ;  but  that,  if  they 
found,  as  the  plaintiff's  evidence  tended  to  prove,  that  Crosby  had 
previously  assigned  all  his  interest  in  said  funds  to  Hastings,  as  se- 
curity for  the  debt  due  to  Hastings,  and  Hastings  had  given  the 
plaintiff  notice  of  such  assignment,  and  the  plaintiff  had  agreed 
to  pay  the  same  to  him,  then  Crosby  had  no  right  to  control  said 
funds,  and  the  agreement  between  the  plaintiff  and  Crosby,  if  one 
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were  made,  was  without  consideration  and  would  not  disoharge 
the  defendant ;  and  that  the  assignment  to  Hastings  need  not  be  in 
writing,  in  order  to  be  valid. 

Verdict  for  plaintiff.    Exceptions  by  defendant 

T.  P.  Redfield  for  defendant. 

1.  The  plaintiff  agreed,  upon  good  consideration,  to  discharge  the 
surety.     This  operated  instanter  as  a  discharge. 

2.  The  assets  of  Whittle  &  Crosby  were  left  in  the  custody  of 
the  plaintiff,  and  before  the  partnership  closed.  The  parol  agree- 
ment to  assign,  without  consideration,  or  delivery,  and  of  a  thing 
not  tit  esse  at  the  time,  is  inoperative  and  void.  Bates  v.  Starr,  2 
Vt.  536.     Crampton  v.  Adm'r  of  Bailor dy  10  Vt.  251. 

3.  Crosby  being  the  principal  upon  the  note,  the  plaintiff  had  the 
right,  with  Crosby's  consent,  to  apply  the  balance,  due  to  Crosby  on 
settlement,  upon  this  note;  and  that  right  is  paramount  to  any  right 
of  Hastings. 

4.  Chancery  would  have  compelled  the  application  of  these  assets 
upon  the  note  in  suit,  even  against  the  will  of  Crosby  and  Hastings; 
and  the  assent  of  Crosby,  without  appealing  to  chancery,  is  a  suffi- 
cient consideration  for  releasing  the  surety. 

J.  Cooper  for  plaintiff. 

If  the  assignment  to  Hastings  was  valid,  it  would  seem,  that  the 
charge  was  correct.  The  case  shows  very  clearly,  that  Whittle 
could  not  pay  Crosby,  or  to  his  order,  after  notice  of  the  assignment, 
and  justify  himself  to  Hastings.  A  parol  assignment  seems  to  be 
sufficient.  2  Story's  Eq.  311.  Heath  v.  Hall,  4  Taunt.  326.  Tib- 
beits  v.  George,  5  Ad.  &  E.  107.  Mason  v.  Hidden,  6  Vt.  600. 
Weeks  v.  Hunt,  6  Vt.  15.  Spafford  v.  Page,  15  Vt  490.  Cum- 
mings  et  al.  v.  Fullam,  13  Vt.  434. 

It  is  difficult  to  discover  the  analogy  between  the  law  of  the  cases 
of  Bates  v.  Starr  and  Crampton  v.  Adm'r  of  Ballard,  cited  by  the 
defendant's  counsel,  and  the  case  at  bar,  or  even  what  bearing  they 
have  upon  the  proposition,  which  they  are  cited  to  sustain.  The 
debt  due  to  Hastings  must  be  a  sufficient  consideration  for  an  assign* 
ment;  and  if  so,  the  only  question  of  law  raised  would  be,  whether  a 
parol  assignment  is  sufficient    This  cannot  be  questioned. 
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It  cannot  be,  that  chancery  would  compel  the  application  of  the 
fund,  against  the  will  of  Hastings.  The  case  shows  an  assignment 
to  Hastings  prior  to  the  pretended  arrangement,  and  the  jury  negate, 
by  their  verdict,  the  truth  of  the  defendant's  evidence. 

The  opinion  of  the  court  was  delivered  by 

Rbdfield,  J.  The  contract  between  the  plaintiff  and  Crosby, 
being  before  the  note  fell  due,  amounted  to  a  virtual  payment  of 
$50,00  of  the  note  in  advance  of  its  maturity,  and  would  be  a  suffi- 
cient consideration  for  any  promise  on  the  part  of  the  plaintiff  to  ex- 
tend the  time  of  payment,  and,  being  made  without  the  knowledge 
of  the  defendant,  who  was  a  surety  merely,  would  operate  to  release 
him. 

The  only  question  in  the  case,  then,  is,  whether  what  had  taken 
place  between  Crosby  and  Hastings  operated  as  an  assignment  of  the 
same  sum  to  Hastings,  so  that  Crosy  had  no  control  over  it.  It  ap- 
pears to  us,  that  such  was  not  the  effect. 

The  claim,  which  Crosby  had  upon  the  plaintiff,  was  not  in  the 
nature  of  a  debt.  It  was  more  in  the  nature  of  an  unliquidated 
claim  for  damages,  either  in  tort,  or  contract,  and,  as  such,  is  not 
subject  to  assignment.  A  sale  of  claims  of  that  character  would 
amount  to  a  virtual  sale  of  suits,  and  so  be,  in  effect,  maintenance. 
The  assignment  of  a  chose  in  action  presupposes,  that  the  debt  is 
known  and  recognized  by  both  parties,  and  is  therefore  settled  and 
definite,  and  that  nothing  more  remains  to  be  done  between  the  par- 
ties, to  perfect  the  assignment.  If  that  be  not  so,  the  contract  of  as- 
signment is  merely  executory,  and  nothing  will  vest  in  the  as- 
signee, until  the  debt  is  liquidated  and  the  assignment  perfected. 

It  is  evident,  such  was  the  intention  of  the  parties  in  the  present 
case,  and  that  they  could  have  only  regarded  their  former  contract  as 
executory,  as  they  did  in  fact  execute  a  written  assignment  in  the 
summer  of  1847,  after  the  debt  was  settled.  We  think,  therefore, 
that,  until  the  settlement  of  the  partnership  between  the  plaintiff  and 
Crosby,  there  was  no  debt,  which  could  be  assigned  tit  prasenti,  so 
as  to  vest  any  valid  interest  in  the  assignee,  which  would  put  the 
matter  beyond  the  control  of  the  parties  to  the  original  dealing.  It 
must  of  course  have  been  in  the  contemplation  of  the  parties,  that 
the  plaintiff  and  Crosby  would  have  to  settle  this  dealing,  and  that 
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they  would  settle  it  as  they  deemed  just.  And  as  long  as  anything 
more  remains  to  be  done  by  the  vendor,  or  assignor,  and  there  has 
been  no  actual  delivery  of  the  thing,  as  a  general  rule,  no  title  vests 
in  the  assignee. 

As  a  general  rule,  too,  an  assignment  of  a  thing,  by  way  of  pledge, 
is  wholly  inoperative  without  delivery ;  and  we  do  not  see,  why  this 
will  not  apply  to  choses  in  action,  as  well  as  to  things  in  possession. 
We  know  of  no  case,  where  a  mere  agreement  to  assign  a  chose  in 
action,  without  even  a  symbolical  delivery,  has  been  held  valid,  be- 
tween the  parties  even.  In  the  case  of  a  note,  or  bond,  the  delivery 
of  the  contract  is  sufficient  So,  too,  when  the  assignment  of  an  ac- 
count is  made,  it  has  been  held  sufficient  to  deliver  the  bill.  And 
when  the  assignment  is  in  writing,  the  delivery  of  the  writing  would 
very  likely  be  sufficient.  But  we  recollect  no  case,  where  the  mere 
agreement  to  assign  has  been  held  an  assignment,  in  the  present 
tense.  It  is  evident,  from  what  subsequently  passed  between  the 
parties,  that  they  regarded  the  first  agreement  to  assign  as  merely 
inchoate,  and  not  as  vesting  any  present  interest  in  the  unliquidated 
balance  of  the  partnership  dealings. 

Upon  both  these  grounds,  then,  we  think  this  opposed  no  obstacle 
to  the  contract  between  the  plaintiff  and  Crosby. 

And  if  it  had  been  merely  doubtful,  as  to  the  validity  of  Hastings' 
claim,  and  the  plaintiff  were  inclined  to  run  the  risk  of  it,  the  agree- 
ment by  Crosby,  that  he  might  apply  the  balance  of  the  partnership 
upon  this  note,  could  hardly  be  said  to  be  a  contract  without  consid- 
eration. It  would  possess  both  requisites  of  a  valid  consideration. 
It  would,  or  might  be,  a  benefit  to  the  promissor  and  an  injury  to 
the  promissee.  The  plaintiff,  the  promissor,  would  get  $50,00  paid 
on  his  note  without  the  risk  of  ultimately  losing  it,  or  having  to  go 
into  chancery  to  compel  the  set  off;  and  would  also  get  the  pay  in 
advance  of  the  maturing  of  the  note ;  and  the  promissee,  Crosby, 
would  be  the  loser  in  both  these  particulars ;  and  the  fact,  that  the 
plaintiff  must  also  run  the  risk  of  being  compelled  to  pay  the  same 
amount  to  Hastings,  will  make  no  difference,  unless  it  is  certain  he 
will  have  to  pay  him,  which  can  never  be  the  case,  as  his  claim  is, 
at  the  most,  merely  collateral,  and  Crosby  may  pay  him  otherwise, 
as  he  is  bound  to  do. 

So  that  it  seems  to  us,  that,  upon  either  of  these  grounds,  it  must 


AUGUST  TERM,  1851.  597 

Bisco  v.  Parkhnrst. 

be  regarded,  that  the  contract  between  the  plaintiff  and  Crosby  is 
upon  sufficient  consideration,  and  does  release  the  defendant. 

It  should  be  borne  in  mind,  too,  that  the  amount  of  the  considera- 
tion for  a  promise  is  of  no  importance.  A  pepper  corn  is  ample 
consideration  for  a  promise  to  any  extent.  So  long,  then,  as  any 
interest  whatever  in  this  balance  remained  in  Crosby,  his  promise  to 
have  it  apply  upon  the  note  must  be  of  some  value.  The  chance  of 
ultimately  obtaining  it  would  be  thereby  increased.  And  as  an  as- 
signment to  secure  a  debt  would  of  necessity  leave  some  residuum 
in  him,  it  would  afford  sufficient  consideration  for  a  promise  to  wait, 
on  the  part  of  the  plaintiff,  he  knowing  all  the  facts  and  not  being  in 
any  sense  misled.  So  that,  upon  either  of  the  grounds  named,  it 
would  seem,  the  promise  was  upon  valid  consideration. 

Judgment  reversed  and  case  remanded. 


Eron  Sisco  v.  Levi  M.  Parkhurst. 
Audita  querela.     Estoppel 

To  an  audita  querela,  alleging  that  a  former  suit  between  the  parties  was  settled, 
and  agreed  to  be  discontinued  without  costs,  and  that  the  plaintiff  supposed  it 
had  been  so  done,  bat  the  defendant,  in  violation  of  inch  agreement,  procured 
judgment  to  be  entered  up  for  costs,  the  defendant  pleaded,  first,  that  the 
plaintiff,  at  the  time  of  the  settlement  of  the  former  suit,  expressly  agreed,  that 
the  defendant  should  have  judgment  for  his  costs,  and,  upon  a  full  bearing,,  the 
court  so  decided  and  entered  up  judgment  accordingly,— secondly,  that  the 
parties  had  a  full  bearing  before  the  court  as  to  the  terms  of  the  settlement  of 
the  former  suit,  and  the  court  decided,  that  it  was  to  be  discontinued  by  the 
plaintiff,  and  that  left  him  liable  for  costs;  Held,  that  the  facts  alleged  in  the 
pleas  not  only  precluded  an  audita  querela,  but  that,  as  between  the  parties,  the 
facts  alleged  were  conclusive,  and  amounted  to  an  estoppel  upon  all  denial 
whatever. 

Audita  Querela.  The  facts  are  sufficiently  stated  in  the  opinion 
of  the  court,  which  was  delivered  by 

Redfield,  J.  This  is  an  audita  querela,  alleging,  in  substance, 
that  a  former  suit  between  the  parties  was  settled  and  agreed  to  be 

discontinued  without  costs,  and  the  plaintiff  supposed  it  bad  been  so 
xxiu.        68 
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done ;  bat  that  the  defendant,  in  violation  of  such  confidence  and 
agreement,  had  judgment  entered  up  in  bis  favor  for  costs. 

The  pleas  allege,  first,  that  the  plaintiff,  at  the  time  of  the  settle- 
ment of  the  same  suit,  expressly  agreed,  that  the  defendant  should 
have  judgment  for  his  costs,  and,  upon  a  full  hearing,  the  court  so 
decided  and  entered  up  judgment  accordingly;  second, that  the  par* 
ties  had  a  full  hearing  before  the  court  as  to  the  terms  of  the  settle- 
ment of  the  former  suit,  and  the  court  decided,  that  it  was  to  be 
discontinued  by  the  plaintiff,  and  that  left  him  liable  for  costs.  To 
these  pleas  there  is  a  demurrer. 

It  seems  to  us,  that  the  facts  alleged  in  the  pleas  not  only  preclude 
an  audita  querela,  but  that,  as  between  the  parties,  the  facts  alleged 
are  conclusive,  and  amount  to  an  estoppel  upon  all  denial  whatever. 

The  county  court  adjudged  the  pleas  sufficient,  and  that  judgment 
is  affirmed. 

J.  Cooper  for  plaintiff. 
for  defendant. 


Levi  M.  Parkhurst  v.   Samuel  Sumner. 

Conclusive  effect  of  judgment.    Right  of  bail  to  plead  collusion  in 
rendition  of  judgment.    Form  of  plea.    Repleader. 

It  ii  a  universal  role  in  regard  to  judgments,  that  all  matters,  which  might  have 
been  urged  by  the  party  before  the  adjudication,  are  concluded  by  the  judg- 
ment, as  to  the  principal  parties,  and  all  privies  in  interest,  or  estate;  and  among 
privies  are  those  who  are  bolden  as  bail  for  the  party. 

That  the  plaintiff  in  the  suit  was  indoced  to  consent  to  a  judgment  for  costs 
against  him,  when  in  a  state  of  intoxication ,  procured  by  the  defendant  in  the 
suit,  is  a  matter  which  is  concluded  by  the  judgment,  both  as  to  the  principal 
and  the  bail. 

But  that  the  judgment  was  entered  up  by  collusion  between  the  parties,  for  the 
purpose  of  defrauding  the  bail,  is  a  matter  which  is  not  concluded  by  the  judg- 
ment, but  the  bail  may  plead  it  at  the  earliest  opportunity  which  is  afibrded 
him  by  a  suit  upon  his  recognizance. 
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Bat  such  plea  moat  distinctly  allege,  that  the  judgment  was  finally  rendered  in 
pursuance  of  ibe  alleged  corrupt  agreement,  and  by  the  collation  of  the  princi- 
pal, for  whom  the  bail  is  holden;  and  without  such  allegation,  the  plea  will  be 
held  bad  in  form,  upon  demurrer. 

When  the  substance  of  the  defence  set  forth  in  a  plea  is  held  good  in  the  supreme 
court,  bat  the  plea  is  held  bad  for  form,  a  repleader  will  be  awarded ,  and  the 
case  remanded,  and  the  costs  will  abide  the  final  result  of  the  suit 

This  was  a  suit  upon  a  recognizance  entered  into  by  the  defend- 
ant in  an  action  in  favor  of  one  Sisco  against  the  plaintiff,  Park- 
hurst.  The  defendant  pleaded  two  pleas  in  bar.  In  the  first  plea  it 
was  alleged,  that  after  the  defendant  entered  into  the  recognizance, 
and  before  the  rendition  of  the  judgment  in  favor  of  Parkhurst 
against  Sisco,  mentioned  in  the  plaintiff's  declaration,  Parkhurst 
and  Sisco  settled  and  adjusted  the  matter  in  suit  between  them,  and 
Parkhurst  then  paid  to  Sisco  $10,00  for  a  final  settlement  and  dis- 
charge of  the  matter  in  suit,  which  sum  was  received  by  Sisco  as  a 
full  payment  and  settlement,  and  that  it  was  farther  corruptly  and 
fraudulently  agreed  between  Parkhurst  and  Sisco,  with  intent  to  in- 
jure and  defraud  this  defendant,  that  Sisco  should  abscond  and 
leave  the  state,  and  that  judgment  for  costs  should  be  rendered  in 
favor  of  Parkhurst  against  Sisco,  in  order  that  this  defendant  should 
be  held  liable  on  his  recognizance  and  be  subjected  to  the  payment 
of  the  bill  of  cost  to  be  recovered  by  Parkhurst  in  that  suit,  and  that 
afterwards,  at  the  June  Term,  1842,  of  the  county  court,  judgment 
was  rendered  in  favor  of  Parkhurst  against  Sisco  for  the  bill  of  cost 
mentioned  in  the  plaintiff's  declaration.  In  the  second  plea  it  was 
alleged,  that  Sisco  was  induced  to  consent  to  the  judgment  for  costs 
against  him,  when  in  a  state  of  intoxication,  procured  by  the  plaintiff 
Parkhurst.  To  these  pleas  the  plaintiff  demurred  specially.  There 
was  also  a  plea  of  nul  tiel  record. 

The  county  court  decided,  that  there  was  such  a  record,  as 
alleged,  and  held  the  pleas  in  bar  insufficient,  and  rendered  judg- 
ment for  the  plaintiff.     Exceptions  by  defendant. 

S.  Sumner  for  defendant. 

The  pleadings  show,  that  the  judgment  in  favor  of  Parkhurst 
against  Sisco,  for  costs,  was  collusive  and  fraudulent ;  and  the  de- 
fendant contends,  that  he  is  not  bound  by  it,  as  recognizor. 
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1.  The  statute  gives  the  defendant  a  right  to  every  just  and  equi- 
table defence.     Rev.  St.  165,  §  42 ;  183,  §  28. 

2.  The  judgment,  being  fraudulent,  cannot  prejudice  third  per- 
sons. Rider  v.  Alexander,  I  D.  Ch.  267.  Atkinson  v.  Allen,  2\ 
Vt.  619.     Pierce  v.  Jackson,  6  Mass.  242.     Downs  v.  Fuller  9 

2  Met.  135. 

3.  Bail  and  sureties  are  allowed  to  defend  by  showing  any  tech- 
nical irregularity  in.  the  previous  proceedings  against  their  principal, 
or  a  discharge  of  the  principal  by  bankruptcy.  Witt  v.  Marsh,  14 
Vt.  303.  Aiken  v.  Richardson,  15  Vt.  500.  Belknap  v.  Davis, 
21  Vt  409.     Champion  v.  Noyes,  2  Mass.  481. 

4.  Recognizors  and  bail  are  released,  by  showing  any  irregular 
practices  by  the  parties  in  the  original  suit,  in  obtaining  judgment, 
or  any  private  agreements  (and  a  fortiori  fraudulent  and  collusive 
practices)  between  them,  to  the  prejudice  of  the  rights  or  interests 
of  the  bail.  Clark  v.  Niblo,  6  Wend.  236.  Rathbone  v.  Warren, 
10  Johns.  597.  Thomas  v.  Young,  15  East  617.  Bowsfield  v. 
Towner,  4  Taunt.  456. 

5.  The  recognizor  has  not  that  identity  or  privity  of  interest  with 
the  principal,  that  he  is  bound  by  a  judgment  against  the  principal. 
Bail  derive  no  rights  from  the  principal,  are  not  parties  to  the  record, 
have  no  management  or  control  of  the  suit,  and  commonly  are  igno- 
rant of  the  course  of  proceeding  in  court :  they  have  no  right  to  ap- 
pear in  the  case,  to  appeal,  or  except,  or  to  apply  by  motion,  or  pe- 
tition, to  the  court.  I  Stark.  Ev.  184.  Moore  v.  Bowmaker,  6 
Taunt.  417. 

6.  The  plaintiff's  declaration  is  insufficient. 

T  P.  Redfield  for  plaintiff. 

1.  The  plea  alleges  matter  anterior  to  the  judgment,  and  thus 
seeks  to  question  its  propriety.  Mr.  Chitty  says,  "  The  parties,  or 
privies,  in  debt,  or  scire  facias,  on  a  record  can  plead  no  matter  of 
defence,  which  existed  anterior  to  the  judgment ;  and  the  original 
defendant  himself,  his  bail,  or  sureties,  cannot  plead,  that  the  judg- 
ment was  obtained  against  them  by  fraud.1'  1  Chit.  PI.  481.  Moore 
v.  Bowmaker,  6  Taunt.  417.  McFarland  v.  Irwin,  5  Johns.  77. 
1  Chit.  PI.  521,  553.  Dodge  v.  Hubbell,  1  Vt  491.  The  judgment 
is  conclusive.    Walbridge  v.  Hall,  3  Vt.  114.    2  Saund.  PI.  &  Ev. 
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Gould's  PI.  297,  §  154.     Allen  v.  Huntington,  2  Aik.  249. 
Atkinson  v.  Allen,  12  Vt.  619.     Cohny  v.  Maeck,  8  Vt.  114. 
2.    The  pleas  are  insufficient  in  form. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  a  suit  upon  a  recognizance,  and  two  pleas 
are  interposed,  one  alleging,  that  the  judgment  in  the  principal  ac- 
tion was  entered  up  by  collusion  between  the  original  parties,  with 
a  view  to  defraud  the  bail,  and  the  other  alleging,  that  the  original 
plaintiff  was  induced  to  consent  to  the  judgment  for  costs  against 
him,  when  in  a  state  of  intoxication,  procured  by  this  plaintiff. 

The  subject  matter  of  this  latter  plea  is  no  doubt  concluded  by 
the  judgment,  both  as  to  the  principal  and  the  bail.  It  is  a  univer- 
sal rule  in  regard  to  judgments,  that  all  matters,  which  might  have 
been  urged  by  the  party  before  the  adjudication,  are  concluded  by 
the  judgment,  as  to  the  principal  parties  and  ail  privies  in  interest, 
or  estate, — and  among  privies  are  no  doubt  included  bail. 

The  subject  matter  of  the  first  plea  seems  to  us  not  to  come  alto- 
gether within  the  true  intent  and  purpose  of  this  rule.  This  collu- 
sion between  the  original  parties  is  not  a  matter,  of  which  they  could 
ever  have  availed  themselves,  and  there  is  no  doubt  it  will  avail  the 
bail,  either  at  law,  or  in  equity.  And  we  see  no  very  obvious  objec- 
tion to  allowing  the  bail  to  plead  it  at  the  earliest  opportunity 
afforded  him  in  the  suit  upon  his  recognizance.  We  think,  there- 
fore, that  the  substance  of  the  plea  is  a  good  defence  for  him,  and 
that  it  is  not  concluded  by  the  judgment  against  the  principal,  since 
it  is  a  matter,  which  no  one  could  properly  have  urged  in  that 
action. 

But  it  seems  to  us,  that  the  form  of  this  plea  is  bad,  in  substance, 
in  not  alleging,  that  the  judgment  was  finally  rendered  in  pursuance 
of  the  alleged  corrupt  agreement,  and  by  the  collusion  of  Sisco. 
Nothing  of  this  is  alleged,  and  no  fair  opportunity  is  afforded  the 
opposite  party  to  traverse  the  very  gist  of  the  defence,  to  wit,  that 
the  judgment  was  entered  up  collusively.  A  traverse  of  all  the  plea 
contains  upon  this  point  will  only  raise  the  question,  whether  the 
judgment  was  rendered  at  the  June  Term,  1842.  The  plea,  it 
seems  to  us,  should  allege,  at  the  least,  that  the  judgment  was  ren- 
dered in  pursuance  of  the  corrupt  agreement,  and  by  the  collusion 
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and  consent  of  Sisco,  in  order  to  enable  the  other  party  to  raise  the 
question  upon  a  simple  traverse.  As  the  plea  now  stands,  it  may  all 
be  true,  and  the  case  in  fact  finally  disposed  of  precisely  in  the  mode 
alleged  in  the  pleas  in  the  other  case,* — which  is  not  what  we  sup- 
pose the  party  intends  by  his  pleas. 

The  declaration  is  said  to  be  defective ;  but  we  have  not  been 
furnished  with  a  copy. 

The  judgment  is  reversed;  and  as  the  substance  of  the  defence  is 
considered  good,  and  the  form  bad,  we  think  a  repleader  should  be 
awarded,  and  costs  abide  the  final  event  of  the  suit 

Repleader  awarded  both  parties  from  the  first,  if  they  choose. 


Daniel  S.  Abbott  v.  Samuel  S.  Kimball. 

Sale  of  attached  property  upon  mesne  process.    Notices.    Interest 
of  witness.    Bond  of  indemnity  to  officer. 

When  application  has  been  made  to  an  attaching  officer,  under  the  provisions  of 
of  chap.  28,  aec.  48,  of  the  Revised  Statutes,  to  sell  property  which  has  been 
attached  upon  mesne  process,  and  the  officer  gives  to  the  owner  of  the  property 
the  notice,  required  by  the  statute,  that  such  application  has  been  made,  and  of 
the  time  and  place  of  bis  proceeding  to  cause  the  property  to  be  appraised,  it  is 
not  necessary,  in  order  to  authorize  him  to  proceed  to  sell  the  property,  that  he 
should  also  notify  the  owner  of  the  property,  that  the  property  hat  been  ap- 
praised, and  at  what  amount. 

Where  an  attachment  had  been  dissolved  by  a  judgment  in  favor  of  the  defend- 
ant in  the  suit  in  which  the  attachment  was  made,  and  the  defendant  then 
brought  trover  against  the  officer  for  the  property  attached,— which  had  been 
sold  upon  the  mesne  process,  under  the  provisions  of  the  statute,— -it  was  held, 
that  the  original  attaching  creditor  was  a  competent  witness  for  the  officer  upon 
the  trial  of  the  action  of  trover,  notwithstanding  it  appeared  he  had  executed  to 
the  officer  a  bond,  conditioned  to  indemnify  him  from  all  coats,  losses  and 
damages,  which  the  officer  might  sustain  ra  consequence  of  selling  the  attached 
property  upon  the  writ. 

*  See  Sisco  v.  Parkhurst,  anUt  page  W7. 


AUGUST  TERM,  1851.  543 

Abbott  v.  Kimball. 

An  officer  hat  no  right  to  claim  a  general  indemnity  against  low,  aa  extending  to 
the  extra  expense  of  a  mere  ground  lesa  prosecution;  and  if  the  object  of  a  bond 
be  to  indemnify  an  officer  against  loss  in  consequence  of  bis  own  neglects,  it 
is  void. 

Trover  for  four  horses.  Plea,  the  general  issue,  and  trial  by 
jury,  June  Term,  1851, — Bennett,  J.,  presiding. 

On  trial  it  appeared,  that  on  the  twenty  eighth  of  November, 
1842,  the  defendant,  as  deputy  sheriff,  attached  the  horses  in  ques- 
tion on  a  writ  in  favor  of  Strong  &  Jewett  against  the  plaintiff,  re- 
turnable at  a  future  day,  and  that  the  writ  was  duly  returned,  and 
that  proceedings  were  regularly  continued  in  the  suit  until  the  De- 
cember Term,  1843,  of  Orleans  county  court,  when  the  attachment 
was  dissolved  by  a  final  judgment  in  favor  of  the  defendant  in  that 
action.  It  farther  appeared,  that  after  the  attachment  and  before 
the  judgment  in  favor  of  Abbott,  and  while  the  suit  was  pending, 
the  horses  were  sold  upon  the  mesne  process,  under  the  provisions 
of  chapter  twenty  eight  of  the  Revised  Statutes,  for  the  reason  that 
the  expense  of  keeping  them  would  exceed  their  value.  The  de- 
fendant gave  evidence  tending  to  prove,  that  he  had  been  requested, 
by  the  attaching  creditors,  to  proceed  and  have  the  property  ap- 
praised and  sold  under  the  statute  above  mentioned,  and  that  he 
gave  notice  to  the  plaintiff  in  this  suit,  that  such  application  had 
been  made  to  him  by  the  attaching  creditors  and  that  he  should  pro- 
ceed the  next  morning  to  have  the  horses  appraised,  at  the  house  of 
one  Pierce,  who  had  them  in  keeping,  and  should  proceed  to  dispose 
of  them  under  the  statute.  The  horses  were  subsequently  appraised 
and  sold  on  the  writ,  but  the  plaintiff  was  not  present  at  the  time  of 
the  appraisal,  or  sale. 

Samuel  Jewett  was  offered  as  a  witness  on  the  part  of  the  defend- 
ant, and  was  objected  to  by  the  plaintiff,  on  the  ground  that  he  was 
interested  in  the  result  of  the  suit ;  and  it  appeared,  that  the  firm  of 
Strong  &  Jewett,  the  plaintiffs  in  the  original  suit,  of  which  firm  the 
witness  was  a  member,  had  executed  to  the  defendant  a  bond,  pre- 
vious to  the  sale  of  the  horses  upon  the  writ,  with  a  condition  an- 
nexed, that  if  the  obligors  should  save  the  defendant  harmless  from 
all  costs,  losses  and  damages,  which  he  should  sustain  in  conse- 
quence of  his  selling  these  horses  under  the  statute,  upon  the  writ  in 
their  favor  against  Abbott,  then  the  obligation  should  be  void.   The 
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court  decided,  that  Jewett  was  a  competent  witness,  and  he  was 
admitted  to  testify. 

The  plaintiff  claimed,  that  the  court  should  charge  the  jury,  that 
it  was  the  duty  of  the  defendant  to  give  the  plaintiff  notice  of  the 
appraisal  having  been  made  in  point  of  fact,  and  of  the  sum  for 
which  the  property  was  appraised,  before  he  could  legally  proceed 
to  sell  it.  But  the  court  charged  the  jury,  that  if  they  found,  that 
the  notice  was  given,  which  the  testimony  tended  to  prove,  it  was 
sufficient,  as  a  notice,  and  that,  if  the  plaintiff  wished  to  have  the 
horses  delivered  to  him,  it  became  his  duty  to  see  to  it,  and  claim 
the  benefit  of  that  provision.  Testimony  was  given,  tending  to 
prove,  that  the  statute  had  been  complied  with  in  all  other  respects ; 
upon  the  sufficiency  of  which  no  question  was  raised. 

Verdict  for  defendant.     Exceptions  by  plaintiff. 

J.  Cooper  for  plaintiff. 

An  inspection  of  the  bond  of  the  witness,  Jewett,  as  a  partner 
with  Strong,  shows  clearly,  that  the  design  of  the  parties  was  to  in- 
demnify the  defendant  not  only  against  this,  but  against  other  suits 
of  a  like  nature.  If  an  officer  may  protect  himself  against  a  loss 
from  a  groundless  suit,  certainly  this  bond  binds  the  obligors  to  pay 
the  defendant  his  trouble  and  expenses  in  this  suit,  and  from  thence 
Jewett  had  an  interest.  Sw.  Dig.  742.  1  H.  Bl.  303.  Kimball 
might  not  have  had  a  right  to  demand  of  Strong  &  Jewett  a  bond, 
and  to  refuse  to  proceed  without  it ;  yet  if  he  required  a  bond,  and 
they  gave  it,  they  became  interested  in  the  event  of  the  suit  growing 
out  of  the  transaction,  against  which  the  bond  indemnifies. 

It  would  seem,  that  the  defendant,  in  a  suit,  ought  to  have  notice 
of  the  appraisal  of  his  property,  which  has  been  attached.  How 
shall  he  obtain  it  ?  The  statute  does  not  direct  the  officer  to  give 
the  notice,  in  terms ; — neither  is  the  officer  required,  in  terms,  to 
inform  the  defendant  of  the  amount  of  the  appraisal,  even  if  called 
upon  so  to  do.  We  think  it  but  reasonable,  that  the  officer  be  re- 
quired to  notify  the  defendant  of  the  amount  of  the  appraisal. 

C.  W.  Prentiss  for  defendant. 

If  the  defendant  in  the  suit,  where  the  property  is  attached,  have 
notice  of  the  time  and  place  of  the  appraisal,  it  is  all  the  statute  re- 
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quires ;  and  this  being  a  matter  of  proceeding  regulated  by  statute, 
the  officer  does  his  whole  duty,  if  he  complies  with  the  statute.  It 
is  the  business  of  the  defendant  to  attend  upon  the  appraisal,  if  he 
wish  to  attend  to  his  interests,  and  so  ascertain  the  amount  of  the 
appraisal ;  but  if  he  think  proper  to  neglect  his  own  interests,  and 
not  attend  to  the  means  he  has,  and  which  the  other  party  has  fur- 
nished him,  of  protecting  his  interests,  it  is  the  fault  of  no  one  but 
himself,  and  should  not  be  visited  upon  the  other  party,  and  much 
less  upon  the  officer. 

Jewett  was  rightly  admitted  as  a  witness ;  for  the  indemnity  to 
the  officer  was  merely  for  legal  acts,  and  was  substantially  for  the 
common  purpose  of  such  instruments,  given  to  an  officer, — that  he 
might  be  saved  harmless  for  taking  the  property,  as  Abbott's,  and  dis- 
posing of  it.  If  it  had  provided  against  illegal  and  tortious  acts,  the 
indemnity  would  have  been  good  for  nothing ;  for  a  public  officer 
cannot  be  suffered  to  rely  upon  any  such  indemnity. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  In  this  case  we  do  not  think  the  statute  contem- 
plates successive  notices  in  the  course  of  the  several  stages  of  the 
disposition  of  perishable  property,  under  the  statute.  It  is  certain, 
no  such  notice  is  provided  for  in  the  statute.  And  if  it  were  re- 
quired, we"  do  not  see,  why  it  should  not  have  been  provided  for,  as 
well  as  the  first  notice,  which  is  required,  in  terms. 

In  regard  to  the  interest  of  Jewett,  we  do  not  feel  very  well  satis- 
fied, against  what  particular  loss,  or  damage,  the  bond  was  intended 
to  indemnify  the  defendant.  It  being  altogether  genera],  we  are 
bound  to  apply  it  to  some  subject  matter,  which  will  render  it  legal, 
rather  than  the  contrary,  ut  res  magis  valeat  quam  percat.  Its 
terms  are  broad  enough  to  extend  to  a  claim  of  some  third  person  to 
the  property,  or  it  might  have  been  supposed  by  the  parties,  that  if  the 
original  plaintiffs  failed  in  this  suit,  the  officer  would  be  liable  to  re- 
store the  property,  or  pay  its  value,  and  the  bond  was  taken  to 
indemnify  against  one  of  these  contingencies ;  and  if  so,  it  has  no 
application  to  the  present  suit. 

If  it  were  taken  to  indemnify  the  defendant  against  his  own  neg- 
lects, it  would  be  clearly  void,  and  in  that  view  of  the  case  the  wit- 
ness would  clearly  not  be  liable  to  the  defendant,  if  the  suit  went 
xxiii.         G9 
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against  him  on  that  ground ;  and  if  he  had  any  interest,  it  would  be 
to  have  the  suit  go  against  the  defendant  upon  that  ground.  And 
we  do  not  see,  why  a  sheriff  should  be  allowed  to  claim  a  general 
indemnity  against  loss,  as  extending  to  the  extra  expense  of  a  mere 
groundless  prosecution.  So  not  being  able  to  see,  how  this  bond 
can  be  treated  as  an  indemnification  against  loss  in  this  particular 
suit,  brought  by  the  debtor,  we  cannot  say,  that  he  was  interested. 
Not  being  able  to  see  clearly,  that  any  suit  upon  the  bond  could 
grow  out  of  this  suit,  against  the  witness,  whatever  way  it  was  deter- 
mined, which  leaves  it  at  most  doubtful  how  far  he  had  any  interest 
in  the  suit,  we  do  not  see  upon  what  ground  he  could  be  rejected. 

Judgment  affirmed. 


George  Worthington,  Jr.,  &  Co.  v.  Bela  T.  Jones,  and  John 
W.  Jones,  Trustee. 

Trustee  process.  WhetJur  agreement  for  service  is  fraudulent  in 
law.  Payment  by  trustee.  Refusal  of  trustee  to  answer  inter- 
rogatory. 

An  agreement  between  the  principal  debtor  and  the  trustee,  that  the  principal 
debtor  shall  labor  for  the  trustee,  no  period  of  time  being  specified,  and  that, 
daring  the  time  that  he  so  labors,  the  trustee  shall  support  the  principal  debtor 
and  his  family,  and  that,  if  the  labor,  of  the  principal  debtor  shall  be  more  than 
sufficient  to  pay  for  the  support  of  himself  and  his  family  for  the  time  being, 
the  excess  shall  be  applied  by  the  trustee  to  the  payment  of  the  debts  of  the 
principal  debtor,  is  not  fraudulent  in  law;  and  if  the  county  court  have  found 
the  fact,  that  there  is  no  indebtedness  from  the  trustee  to  the  principal  debtor, 
the  trustee  will  be  discharged. 

And  if  the  trustee  have  paid  a  debt  of  the  principal  debtor  after  the  service  of  the 
trustee  process,  and  the  county  court  have  found  the  fact,  that  the  payment  was 
made  with  the  funds  of  the  trustee,  and  not  to  discharge  any  indebtedness  of 
the  trustee  to  the  principal  debtor,  the  trustee  will  not,  for  this  cause,  be  held 
chargeable. 

Whether  judgment  shall  be  rendered  against  a  trustee,  for  his  refusal  to  answer 
an  interrogatory  proposed  to  him  by  the  plaintiff,  is  a  matter  resting  in  the 
discretion  of  the  county  court)  and  their  decision  cannot  be  revised  by  the  su- 
preme court. 
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Trustee  Process.  Judgment  was  rendered  against  the  princi- 
pal debtor  by  default.  The  trustee  disclosed,  in  substance,  as  fol- 
lows. 

The  principal  debtor,  who  was  the  father  of  the  trustee,  com- 
menced laboring  for  the  trustee  in  August,  1846,  at  the  business  of 
a  blacksmith,  under  an  agreement,  that  the  trustee  should  support  the 
principal  debtor  and  bis  family,  and  that,  if  the  value  of  his  labor 
should  exceed  the  expense  of  supporting  himself  and  his  family,  the 
excess  should  be  paid  by  the  trustee  to  the  creditors  of  the  princi- 
pal debtor.  This  agreement  was  by  parol,  and  no  time  was  speci- 
fied for  the  duration  of  the  contract.  The  principal  debtor  was  then 
in  poor  health,  and  had  no  property,  and  was  owing  many  debts, 
which  was  known  to  the  trustee ;  but  the  trustee  stated  in  his  dis- 
closure, that  it  was  not  their  intent  to  evade,  by  this  arrangement, 
the  liabilities  of  the  principal  debtor.  The  principal  debtor  labored 
for  the  trustee,  under  this  arrangement,  whenever  he  was  able  to 
work,  from  the  time  the  agreement  was  made  until  the  time  of  mak- 
ing the  disclosure ;  but  be  was  not  able  to  work  steadily  the  whole 
of  the  time,  and  much  of  the  time,  he  was  not  able  to  work  a  whole 
day  on  account  of  his  health ;  and  the  trustee,  during  this  time,  sup- 
ported the  family  of  the  principal  debtor.  The  principal  debtor  had 
two  sons,  at  the  time  the  agreement  was  made,  one  of  whom  was 
then  thirteen  and  the  other  fifteen  years  of  age ;  and  it  was  part  of 
the  arrangement,  that  the  oldest  boy  should  do  what  he  could  in  the 
business  of  the  trustee.  The  trustee  stated,  that  he  expected,  when 
his  father  commenced  work  with  him,  that  he  would  do  as  he  pleas- 
ed about  work,  and  do  what  work  he  did  as  he  thought  best,  and 
that  he  never  assumed  to  control  him,  as  he  would  a  journeyman. 
The  oldest  boy  worked  for  the  trustee  some,  under  this  arrangement, 
but  subsequently  decided  to  leave,  and  was  afterwards  hired  by  the 
trustee,  and  his  wages  paid  to  him,  by  the  consent  of  his  father. 
The  youngest  boy  left  home  in  the  spring  of  1849 ;  and  previous  to 
that  be  did  not  work  much  for  any  one.  Neither  of  the  boys  work- 
ed for  the  trustee,  as  stated  in  the  disclosure,  more  than  sufficient  to 
pay  for  their  board  and  clothing ;  and  the  trustee  also  stated,  that 
his  father's  work,  since  1846,  had  not  been  sufficient  to  pay  the  ex- 
pense of  supporting  the  family.  The  trustee  also  disclosed,  that  in 
ihe  autumn  of  1850,  and  after  service  upon  him  of  the  writ  ,in  thjs 
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suit,  he  sold  a  threshing  machine  to  the  Franconia  Iron  Company, 
and  received  in  part  payment  therefor  a  note  against  his  father,  exe- 
cuted in  1845,  and  the  residue  in  iron;  but  he  stated,  that  he  did 
not  pay  this  note  because  he  was  indebted  to  his  father,  but  that  the 
machine  was  unproductive  property  to  him,  and  he  was  desirous  of 
disposing  of  it,  and  that  he  proposed  to  receive  the  note  in  part  pay- 
ment for  it,  in  order  that  the  company  might  be  induced  to  take  it 
and  let  him  have  the  residue  of  the  price,  which  was  # 100,00,  in 
iron.  Upon  being  inquired  of,  whether  the  note  had  been  cancelled, 
the  trustee  replied,  that  the  name  had  been  partly  torn  from  it ;  but 
upon  being  asked,  whether  the  note  was  torn  with  a  view  to  destroy 
its  validity,  and  how  soon  after  it  was  paid  by  him  it  was  so  torn,  he 
declined  answering  the  questions. 

The  county  court,  June  term,  1850, — Bennett,  J.,  presiding, — 
adjudged,  that  the  trustee  was  not  chargeable.  Exceptions  by  plain- 
tiffs. 

J.  H.  Prentiss  for  plaintiffs. 

The  contract  was  fraudulent  in  law.  A  conveyance,  by  a  debtor, 
of  all  his  property,  to  secure  the  future  support  of  himself  and  his 
family,  without  making  provision  for  the  payment  of  all  his  debts,  is 
fraudulent  in  law  and  void  as  to  the  creditors  for  whom  no  provision 
is  made.  Crane  v.  Stickles  Sf  Tr.,  15  Vt.  252.  Jones  v.  Spear  Sf 
Tr.,  21  Vt.  426.  The  debtor  in  the  case  at  bar,  the  trustee  says, 
had  no  property ;  but  he  pledged  his  time,  his  labor  and  his  earn- 
ings, and  the  time,  labor  and  earnings  of  his  eldest  son,  which  are 
equivalent  to  property,  to  secure  the  future  support  of  his  family ; 
and  the  case  seems  to  be  analogous,  in  principle,  to  the  cases  cited. 
The  contract  was  fraudulent  in  fact,  and  made  with  a  design  to 
avoid  the  debts  of  the  principal  debtor,  and,  as  against  the  plaintiff, 
it  should  have  been  held  void.  The  trustee  should  be  held  charge- 
able, then,  for  so  much  as  the  labor  of  the  principal  debtor  and  his 
son  is  worth,  from  December  20,  1849,  when  process  in  this  action 
was  served  on  him,  to  June  13,  1851,  when  the  disclosure  was 
made. 

Since  the  writ  in  this  action  was  served  on  the  trustee,  he  paid  a 
debt,  due  from  the  principal  debtor  to  the  Franconia  Iron  Co.,  of 
978,20.'  If  he  owed  the  principal  debtor  nothing,  and  had  none  of 
his  property,  why  did  he  pay  this  debt9 
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The  interrogatories,  which  the  trustee  refused  to  answer,  were 
pertinent ;  and  for  his  refusal  to  answer,  in  the  absence  of  any  just 
cause,  judgment  should  be  rendered  against  him,  pursuant  to  the 
provisions  of  the  statute.     Acts  of  1843,  p.  3,  sec.  3. 

J.  Cooper,  for  trustee,  insisted,  that  nothing  disclosed  would  jus- 
tify the  court  in  holding  the  trustee  chargeable. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  questions  presented  in  this  case  arise  upon 
the  disclosure  of  the  trustee.  The  pi  ?:ntiff  seeks  to  charge  the  sup- 
posed trustee  by  reason  of  the  labor  and  service  rendered  him  by  the 
principal  debtor ;  and  whether  he  should  be  charged  as  trustee,  by 
reason  of  such  service,  must  depend  upon  whether  he  thereby  be- 
came indebted  to  the  principal  debtor,  either  legally,  or  equitably. 
And  this  is  a  fact,  which  the  county  court  have  found  in  favor  of  the 
trustee,  and  by  that  finding,  so  far  as  the  question  of  indebtedness  is 
involved,  this  court  is  bound. 

But  it  is  urged,  that  the  arrangement  between  the  principal  debtor 
and  trustee,  by  which  the  former  was  to  labor  for  the  latter,  and  the 
latter  during  the  same  period  to  provide  for  and  support  the  princi- 
pal debtor  and  his  family,  is  fraudulent  in  law.  The  cases  cited  by 
counsel,  of  Crane  v.  Stickles  4"  Tr.,  15  Vt.  252,  and  Jones  r.  Spear 
$?  Tr.,  21  Vt.  426,  we  apprehend,  do  not  sustain  this  proposition. 
They  are  cases  of  the  conveyance  of  the  property  of  the  debtor  and 
an  appropriation  of  the  avails  to  his  future  support,  thereby  placing 
the  property  of  the  debtor  (which  before  the  conveyance  was  subject 
to  be  taken  by  his  creditors)  beyond  the  reach  of  his  creditors. 
Such  conveyances  are  held  fraudulent  in  law.  Here  no  property  is 
conveyed  by  the  debtor.  It  may,  however,  be  conceded,  that  a 
debtor  has  not  the  right  to  place  his  future  earnings  beyond  the 
reach  of  his  creditors ;  and  a  contract  made  with  such  intent  would 
doubtless  be  held  fraudulent.  But  that  a  debtor  has  the  right  to 
apply  the  proceeds  of  his  daily  labor  to  the  daily  sustenance  of  him- 
self and  family,  so  far  as  the  same  may  be  necessary,  cannot  be 
questioned.  And  by  the  arrangement  between  the  principal  debtor 
and  trustee,  if  the  labor  of  the  former  was  more  than  sufficient  to 
support  himself  and  family  for  the  time  being,  the  excess  was  to  be 
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applied  to  the  payment  of  his  debts.  Such  an  arrangement,  it  ap- 
pears to  us,  cannot  be  regarded  fraudulent  either  in  fact  or  in  law. 

But  it  is  said  the  trustee  should  be  charged  by  reason  of  his  pay- 
ment of  the  note  of  the  principal  debtor  of  seventy  eight  dollars  to 
the  Franconia  Iron  Company.  If  this  payment  was  made  with  the 
funds  of  the  principal  debtor,  or  in  discharge  of  the  indebtedness  of 
the  trustee  to  the  principal  debtor,  the  trustee  should  be  held  charge- 
able, inasmuch  as  the  payment  was  made  after  he  was  served  with 
this  process.  The  testimony  shows,  that  the  payment  was  made 
with  the  funds  of  the  trustee,  and  not  to  discharge  any  indebtedness 
of  the  trustee  to  the  principal  debtor.  And  Ihis  was  a  question  of 
fact,  which  is  settled,  by  the  judgment  of  the  county  court,  in  favor 
of  the  trustee,  and  is  as  conclusive  upon  this  court,  as  if  it  had  been 
found  by  the  verdict  of  a  jury. 

It  is  farther  said,  that  the  county  court  erred  in  not  rendering 
judgment  against  the  trustee,  for  his  having  declined  to  answer  an 
interrogatory  propounded  by  the  plaintiff.  This  was  a  matter  rest- 
ing in  the  discretion  of  the  county  court,  and  is  not  open  to  revision 
in  this  court.  But  if  it  were  open  to  revision  here,  it  would  be  in- 
cumbent upon  the  excepting  party  to  show,  that  no  sufficient  cause 
was  presented  to  the  court  below,  why  judgment  should  not  be  en- 
tered against  the  trustee.  For  in  the  absence  of  such  showing,  this 
court  is  to  presume,  that  sufficient  cause  was  shown  to  the  county 
court,  why  judgment  should  not  be  rendered  against  the  trustee  for 
his  refusal  to  answer  the  interrogatory. 

Exceptions  overruled,  and  judgment  of  the  county  court  affirmed. 


CASES 
ARGUED  AND  DETERMINED 


IN  THE 


SUPREME    COURT 


OF   THE 


STATE   OF  VERMONT, 

FOR   THE 

COUNTY  OF  CALEDONIA, 
August  Term,  1851. 


PRESENT, 
Hon.  STEPHEN  ROYCE,  Chief  Judge. 
Hon.  ISAAC  F.  REDFIELD, )  A  .       A        T 
Hon.  DANIEL  KELLOGG,     $  A"»T**T  *™«* 


State  v.  George  Camp. 

New  Trial.     Testimony  received  from  witness  not  under  oath. 

Applications  for  new  trials  are  founded  upon  the  supposition,  that  some  injustice 
has  been  done ;  and  without  proof  to  that  effect  the  application  will  be  denied. 

Aftor  a  verdict  of  guilty,  upon  an  information  for  a  misdemeanor,  a  new  trial  will 
not  be  granted,  for  the  alleged  reason  that  a  witness  upon  the  part  of  the  prose- 
cution testified  to  material  facts  without  being  sworn,  when  it  is  not  alleged  in 
the  petition,  that  the  respondent  and  his  counsel  were  ignorant  of  the  fact,  that 
the  witness  was  not  sworn,  until  after  the  verdict  was  rendered,  and  it  is  not 
shown,  that  the  respondent  has  thereby  sustained  any  injury,  or  that  the  state- 
ments made  by  the  witness  were  not  true. 


552  CALEDONIA  COUNTY. 

State  t.  Camp. 

Information  for  suffering  a  bowling  alley  to  be  used  for  play, 
contrary  to  the  statute  of  November  3,  1847,  after  its  use  had  been 
forbid  by  the  selectmen  of  the  town  in  which  it  was  situated.  The 
facts  are  sufficiently  stated  in  the  opinion  of  the  court,  which  was 
delivered  by 

Kellogg,  J.  This  was  an  information  against  the  respondent 
for  a  misdemeanor  in  keeping  a  bowling  alley  in  violation  of  a  statute 
law  of  the  state.  Upon  trial  in  the  court  below,  the  respondent  was 
found  guilty  by  verdict  of  the  jury.  No  exceptions  were  taken  upon 
the  trial,  but  after  the  verdict  was  rendered,  and  during  the  term, 
the  respondent  filed  his  motion  to  have  the  verdict  set  aside  and  for 
a  new  trial,  for  the  reason  that  at  the  trial  the  prosecuting  officer, 
in  support  of  the  prosecution,  introduced,  without  objection,  one 
Hutchinson  as  a  witness,  who  without  being  sworn,  testified  to  ma- 
terial facts  in  support  of  the  prosecution,  which  were  submitted  to 
the  jury.  And  for  this  cause  the  respondent  insists,  that  a  new  trial 
should  be  granted.     The  county  court  overruled  the  motion. 

It  does  not  appear,  that  during  the  trial  the  matter  was  brought 
to  the  notice  of  the  court,  or  that  any  objection  was  made  to  the 
witness,  or  that,  at  that  time,  it  was  known  either  to  the  attorney 
for  the  state,  or  to  the  respondent,  that  the  witness  when  he  gave 
his  testimony,  had  not  been  sworn.  Perhaps  the  fact,  that  the  wit- 
ness had  not  been  sworn,  was  unknown  to  the  respondent  and  his 
counsel  until  after  the  case  was  committed  to  the  jury.  This,  how- 
ever, is  not  alleged  in  the  motion,  nor  is  there  any  proof,  that  the 
fact  of  the  witness  not  being  sworn  was  unknown  to  the  respond- 
ent at  the  time  of  trial.  If  it  was  known  to  the  respondent,  and  he 
made  no  objection,  it  may,  perhaps,  well  be  questioned,  whether  his 
silence,  under  such  circumstances,  should  not  be  held  a  waiver  of 
all  objection.  If  the  respondent  consented  to  take  the  statement  of 
the  witness  without  his  being  sworn,  we  apprehend  its  reception 
would  be  no  ground  for  a  new  trial.  Graham  on  New  trials  199. 
Jackson  v.  Jackson,  5  Cow.  173.  Abbott  v.  Parsons,  7  Bing.  563. 
The  reception  of  the  evidence,  however,  without  the  witness  being 
sworn,  was  doubtless  an  inadvertancy.  That  this  was  an  irregularity 
is  admitted  ;  but  the  inquiry  is,  whether  it  is  such  an  irregularity, 
when  applied  to  the  present  case  and  under  the  circumstances  at- 
tending it,  as  requires  that  the  verdict  should  be  set  aside. 
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If  this  were  a  civil  suit,  though  for  a  penalty,  it  seems  to  as  to  be 
very  clear,  that  this  motion  eouid  not  prevail.  Jackson  v.  Cody, 
9  Cow.  140.  Wait  v.  Maxwell,  5  Pick.  217.  The  court  will  in- 
tend, that  what  was  not  objected  to  was  received  by  consent  And 
is  there  any  material  difference  between  such  a  suit  and  this  prose- 
cation?  This  prosecution  is  in  form  a  criminal  proceeding;  bat  it 
is  a  prosecution  for  a  misdemeanor,  and  is,  in  effect,  nothing  more 
than  a  proceeding  to  recover  a  pecuniary  penalty.  The  character 
of  the  oflence  is  not  determined  by  the  remedy ,  bat  by  the  penalty 
attached  to  it  We  are  not  aware  of  any  principle  of  law,  which 
requires  the  verdict  in  this  case  to  be  set  aside  for  the  reasons 
assigned  in  the  motion.  If  there  be  any  such  principle,  we  do  not 
see,  why  there  would  not  be  equal  propriety  in  applying  it  to  an  ordi- 
nary civil  suit  But  however  this  may  be,  it  appears  to  us,  that  no 
sufficient  cause  is  shown  for  setting  aside  the  verdict 

It  is  not  alleged,  that  the  respondent  and  his  counsel  were  igno 
rant  of  the  fact,  that  the  witness  Hutchinson  was  not  sworn,  until 
after  the  verdict  was  rendered;  nor  is  it  shown,  that  the  respondent 
has  sustained  any  injury,  or  that  the  statements  made  by  the  witness 
to  the  jury  were  not  true.  To  justify  setting  aside  the  verdict,  it 
must  appear,  that  the  respondent  has  sustained  some  injury,  or  at 
least  that  there  \&  probable  cause  for  believing,  that  he  has  sustained 
injury.  Nothing  of  this,  however,  appears  in  the  case.  I  am  not 
aware,  that  the  precise  point  here  presented  has  ever  been  judicially 
determined.  Cases  of  application,  however,  to  set  aside  verdicts  for 
the  misconduct  of  the  jury,  have  frequently  occurred. 

In  The  King  v.  Wool}  et  al.f  1  Chit  R.  401,  which  was  an  in- 
dictment for  a  misdemeanor,  a  motion  was  made  to  set  aside  the 
verdict,  for  the  reason  that  the  jury  separated  before  the  verdict  was 
delivered.  It  appeared,  that  the  respondents  and  their  counsel  were 
ignorant,  that  the  jury  had  separated  before  finding  their  verdict, 
and  it  not  appearing  that  the  respondents  had  been  injured  by  the 
separation  of  the  jury,  it  was  held  not  to  be  sufficient  cause  for  set- 
ting aside  the  verdict  So  it  was  held  at  an  early  period,  that  if  the 
jury  separated  from  inadvertence  and  no  abuse  followed,  though  pun- 
ishable by  fine,  it  would  not  avoid  the  verdict  Barnes  441.  It  is 
said  in  some  of  the  cases,  that  such  applications  are  confined  to  the 

question  of  abuse,  and  that  they  are  invariably  denied,  where  ne 
xxiii.        70 
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injury  has  ensued.  Graham  on  New  Trials  85.  Smith  v.  Thomp- 
son, 1  Cow.  221.  £forf<m  v.  Hart  on,  2  Cow.  589.  Ex  parte  HiU9 
3  Cow.  365.  &afe  v.  Babcock,  1  Conn.  401.  jftfrritt  v.  Phillips, 
1  Gall.  360. 

These  authorities  snow,  that  a  separation  of  the  jury,  before  their 
?erdict  n  found,  though  an  irregularity,  for  which  the  jurors  may  be 
punished,  does  not  vitiate  the  verdict,  unless  the  separation  occa- 
sions some  injury ;  and  this  is  not  to  be  presumed,  but  the  burden 
of  proof  is  upon  the  party,  who  seeks  to  set  aside  the  verdict. 
Applications  for  new  trials  are  founded  upon  the  supposition,  that 
some  injustice  has  been  done ;  and  without  proof  to  that  effect,  it  is 
believed,  that  the  applications  are  invariably  denied.  In  the  present 
ease,  if  the  ground  of  objection  to  the  verdict,  upon  which  the  mo- 
tion is  founded,  was  not  waived  by  the  respondent,  the  motion  is  not 
sustained  by  any  proof,  that  injustice  is  done  him  by  the  verdict 
The  motion  was  therefore  properly  overruled  by  the  court  below. 
Judgment  that  the -respondent  take  nothing  by  the  exceptions. 


Samuel  G.  Brackett,  Administrator  of  William  Cushman,  v. 
Robert  Morse. 

Entire  contract*    Dependent  stipulations. 

An  agreement  to  pasture  a  specified  number  of  cattle  in  a  particular  pasture,  and 
to  give  them  the  entire  range  of  the  pasture,  is  not  such  an  entire  contract,  as 
that  the  plaintiff  will  be  precluded  from  a  recovery  for  the  pasturing,  to  the 
extent  of  the  actual  benefit  received  by  the  defendant,  by  proof  that  the  plaintiff 
suffered  the  fences  to  remain  in  so  poor  condition,  that  other  cattle  broke  in 
and  consumed  the  grass,  so  that  it  was  insufficient  to  sustain  the  whole  number 
contracted  for,  and  thereby  the  defendant  wan  compelled  to  withdraw  a  por- 
tion of  his  cattle  and  pasture  them  elsewhere. 

Book  Account.  Judgment  to  account  was  rendered  in  the  county 
court,  and  an  auditor  appointed,  who  reported  the  facia  substantially 
as  follows. 
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In  the  spring  of  1847  the  defendant  agreed  with  the  plaintiff's 
intestate,  Cushman,  for  the  pasturage  of  thirty  young  cattle  through 
the  grazing  season  of  that  year,  in  a  particular  pasture  in  Waterford 
belonging  to  Cushman,  which  pasture  was  capable  of  well  sustain- 
ing the  thirty  cattle,  and  of  which  the  defendant  was  to  hare  the 
entire  range.  The  defendant  kept  the  thirty  cattle  in  the  pasture 
from  the  22d  of  May  to  the  27th  of  June,  when,  in  consequence  of 
the  lot  being  depastured  by  sheep  belonging  to  neighboring  farmers, 
interfering  to  some  extent  with  the  proper  allowance  of  the  cattle  of 
the  defendant,  sixteen  of  the  cattle  were  withdrawn  by  the  defend- 
ant and  pastured  elsewhere.  From  the  27th  of  June  to  the  third  of 
August  but  fourteen  of  the  cattle  remained  in  the  pasture,  and  then, 
in  consequence  of  assurances  given  by  Cushman,  that  the  fence 
should  be  repaired  and  the  sheep  kept  out,  the  sixteen  cattle  pre- 
viously taken  out  were  returned,  and  the  whole  thirty  remained 
there  until  the  twenty  third  of  August,  when,  the  sheep  continuing 
to  feed  in  the  pasture,  the  defendant  sent  a  man  from  Newbury  and 
took  out  fifteen  of  the  cattle  and  drove  them  to  Newbury ;  and  the 
remaining  fifteen  were  left  in  the  pasture  during  the  residue  of  the 
season.  The  cattle  which  were  kept  in  the  pasture  were  well  pas- 
tured and  throve  well ;  but  if  the  whole  thirty  had  been  kept  in  the 
pasture  through  the  season,  the  injury  from  the  sheep  to  the  herbage 
would  have  rendered  it  insufficient  for  their  good  keeping.  The 
pasturing  of  the  cattle  that  were  kept  in  the  pasture  was  worth 
$47,57,  and  the  defendant  sustained  damages,  in  taking  out  his  cat- 
tle, turning  them  back,  sending  from  Newbury,  &c,  to  the  amount 
of  $15,00.  And  the  auditor  referred  to  the  court  the  question, 
whether  judgment  should  be  rendered  for  the  defendant  upon  these 
facts,  or  whether  judgment  should  be  rendered  for  the  plaintiff  for 
the  value  of  the  pasturing,  after  deducting  the  actual  damage  sus- 
tained by  the  defendant, — which  would  leave  a  balance  due  to  the 
plaintiff,  with  the  interest,  of  $38,76. 

The  county  court,  December  Term,  1850, — Poland,  J.,  presid- 
ing,— accepted  the  report  and  rendered  judgment  for  the  plaintiff 
thereon.    Exceptions  by  defendant 
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J.  D.  Stoddard  for  defendant. 

The  agreement  of  the  plaintiff  to  secure  to  the  defendant's  thirty 
head  of  cattle  the  exclusive  range  of  the  pasture  during  the  grazing 
season  of  that  year  is  entire  in  its  terms,  and  not  divisible  in  point 
of  compensation,  so  as  to  enable  the  plaintiff  to  recover  upon  a  quan- 
tum meruit.  The  plaintiff  promised  to  secure  to  the  defendant's 
use  the  entire  pasture  for  the  entire  season,  without  intrusion  from 
sheep  or  other  animals.  The  defendant,  in  consideration  thereof, 
agreed  to  pay  for  the  exclusive  use  of  the  same  the  customary  price 
of  pasturing  thirty  younglcattle  the  entire  pasturing  season.  The 
promise  on  both  sides  goes  to  the  whole  consideration.  A  perfor- 
mance of  the  agreement  on  the  part  of  the  plaintiff,  according  to 
its  legal  construction,  or  a  legal  excuse  for  its  failure,  is  indispens- 
able. The  plaintiff  has  shown  no  excuse  for  the  breach  of  his  con- 
tract The  case  is  not  like  those,  where  work  has  been  executed 
imperfectly,  or  varying  from  the  terms  of  the  contract,  and  the  par- 
ty has  been  allowed  to  recover  for  the  benefit  actually  conferred.  In 
those  cases  two  ingredients  are  required,  which  are  entirely  want- 
ing here, — an  honest  effort  and  purpose  on  the  one  side,  'and  an 
acquiescence  and  acceptance  on  the  other.  Ripley  v.  Chipman,  13 
Vt  268.  Nor  was  it  like  the  case  of  Booth  v.  Tyson,  15  Vt  515, 
and  Oilman  et  al  v.  Hall,  11  Vt.  510.  It  does  not  appear,  that 
there  was  any  stipulation,  by  which  the  compensation  to  the  plain- 
tiff for  the  use  of  his  pasture  was  to  be  estimated  by  the  head  per 
week,  and  no  such  rule  can  be  legitimately  adopted  from  the  geneal 
understanding,  as  no  such  custom  was  shown  on  trial.  St.  Albans 
Steam  Boat  Co.  v.  Wilkins,  8  Vt.  54. 

S.  W.  Slack  for  plaintiff 

The  performance  of  the  promise  by  the  plaintiff,  that  the  defend- 
ant should  have  the  entire  range  of  the  pasture,  was  not  a  condition 
precedent  to  the  right  to  recover  for  pasturing  under  the  contract, 
but  was  an  independent  covenant,  and  one  upon  which  the  defend- 
ant might  have  sustained  an  action  for  damages.  1  Chit  PI.  353. 
If  the  defendant  would  treat  this  stipulation  as  a  condition  prece- 
dent, when  the  plaintiff  failed  to  fulfill  his  part,  according  to  the 
terms,  he  should  have  rescinded  the  contract;  but  instead  of  that  he 
continued  to  accept  and  use  all  the  pasturing  he  could  make  avail- 
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able  and  profitable  to  bim  daring  tbe  entire  term.  It  is  well  settled, 
that  when  the  plaintiff's  covenant  constitutes  only  a  part  of  the  con- 
sideration of  the  defendant's  contract,  and  tbe  defendant  has  actually 
received  a  partial  benefit,  an  action  may  be  sustained  for  what  the 
defendant  has  received.  Chit  on  Cont  276.  1  Chit.  PI.  355.  7 
Pick.  181.  8  Pick.  178.  The  same  principle  is  involved  in  this 
case,  which  was  settled  in  Dyer  v.  Jones,  8  Vt.  203,  and  Oilman  v. 
Ifatf,  11  Vt  510. 

The  opinion  of  tbe  court  was  delivered  by 

Redfibld,  J.  The  only  question  in  the  present  case  is,  whether, 
upon  a  contract  to  pasture  a  given  number  of  cattle,  in  a  particular 
pasture,  giving  them  the  entire  range  of  the  pasture,  and  then  suffer- 
ing the  fences  to  remain  so  poor,  that  the  neighboring  cattle  broke 
in  and  eat  up  the  feed,  so  that  it  was  insufficient  to  sustain  the  whole 
number  contracted  for,  the  defendant  having  pastured  a  portion  of 
tbe  number,  the  plaintiff  is  precluded  from  any  recovery  whatever. 
We  think  he  is  not  This  is  a  failure  in  the  contract,  which  is  not 
wanton,  and  is  easily  compensated  by  way  of  damages.  And  stipu- 
lations on  the  part  of  the  plaintiff  are  never  held  as  conditions  pre- 
cedent, so  as  to  preclude  a  recovery  for  beneficial  service  rendered 
the  defendant,  unless  in  contracts  for  work,  by  the  term,  when  the 
abandonment  has  been  altogether  without  excuse.  Such  stipula- 
tions are  always  regarded  as  independent,  whenever,  as  in  the  pres- 
ent case,  they  can  be  fairly  compensated  by  damages  deducted  from 
the  actual  benefit  received.  In  other  words*,  the  plaintiff  is  allowed 
to  recover  according  to  the  actual  benefit  received  by  the  defendant 
and  not  the  market  value  of  the  service,  or  commodity,  received  by 
the  defendant  The  judgment  below  seems  to  have  been  according 
to  this  rule,  and  is  therefore  affirmed. 
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Margaret  Patterson  v.  William  H.  Gage. 
Contract  for  service.     Excuse  for  leaving. 

A  hired  girl,  who  has  contracted  to  labor  for  a  specified  term  at  a  price  agreed 
upon,  and  who  has  left  the  service  of  her  employer  previous  to  the  expiration 
of  the  term,  may  yet  recover  for  the  labor  actually  performed  by  her,  if  it  ap- 
pear, that  she  left  in  consequence  of  rudeness  and  improper  conduct  towards 
her  by  a  member  of  another  family  residing  in  the  same  house,  although  it  ap- 
pear, that  her  employer  had  no  control  over  the  other  family,  and  that  the  two 
families  were  as  distinct  from  each  other  as  they  could  be  while  occupying  the 
same  house. 

Book  Account.  Judgment  to  account  was  tendered,  and  an 
auditor  was  appointed,  who  reported  the  facts  substantially  as  fol- 
lows. 

The  plaintiff  contracted  to  labor  for  the  defendant,  in  his  family, 
six  months,  at  one  dollar  per  week.  The  family  of  the  defendant's 
father  resided  in  the  same  house  with  the  defendant  during  all  the 
time  the  plaintiff  lived  with  the  defendant;  but  the  two  families 
were  as  separate  and  independent  as  two  families  can  be,  that  live 
in  the  same  house,  and  the  defendant  had  no  control  over  the  family 
of  his  father,  nor  over  any  member  of  it,  and  was  in  no  way  respon- 
sible for  the  conduct  of  any  member  of  that  family  towards  the 
plaintiff.  The  plaintiff  "  took  a  dislike  "  to  the  defendant's  rather, 
by  reason  of  some  rudeness  in  his  deportment  towards  her,  and  left 
the  service  of  the  defendant,  after  she  had  labored  for  him  twelve 
weeks  and  one  day ;  and  she  claimed  to  recover,  in  this  action,  for 
the  labor  so  performed,  at  the  price  agreed  upon,  amounting  to 
$12,15.  The  defendant  had  paid  to  the  plaintiff  $6,85  towards 
her  labor.  The  auditor  reported,  that  if  the  court  should  be  of  opin- 
ion, that  the  plaintiff  had  good  cause  for  leaving  the  service  of  the 
defendant,  there  was  due  to  the  plaintiff,  with  the  interest,  $5,67 ; 
but  that  otherwise  there  was  nothing  due  from  the  defendant  to  the 
plaintiff. 

The  county  court,  February  Adjourned  Term,  1851, — J.  Cree, 
Assistant  Judge  of  Orleans  county  court,  presiding, — accepted  the 
report  and  rendered  judgment  thereon  for  the  defendant  Excep- 
tions by  plaintiff. 
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O.  C.  Cahoon,  for  plaintiff,  insisted,  that  sufficient  cause  was 
shown,  upon  the  report,  for  the  plaintiff's  leaving  the  service  of  the 
defendant,  and  cited  Fenton  v.  Clark,  11  Vt.  557,  Blood  v.  Enos, 
12  Vt  625,  Ripley  v.  Chipman,  13  Vt.  268,  St.  Albans  Steam 
Boat  Co.  v.  Wlkins,  8  Vt.  54,  and  Hair  v.  Bell,  6  Vt.  35. 

O.  T.  Brown  for  defendant. 

The  excuse  of  the  plaintiff,  to  be  sufficient,  should  be  some  dis- 
tinct act  of  the  defendant,  and  not  a  mere  dislike,— otherwise  there 
never  would  be  any  difficulty  in  finding  a  sufficient  excuse  for  aban- 
doning an  entire  contract.  If  it  appeared  from  the  case,  that  the 
plaintiff  left  by  reason  of  fears  for  her  personal  safety,  and  that  there 
were  reasonable  grounds  for  such  fears,  or  that  she  suffered  from  the 
abuse  of  the  defendant's  father  to  any  considerable  extent,  it  might 
furnish  a  partial  excuse  for  her  leaving  the  employment  of  the  de- 
fendant, providing  she  gave  the  defendant  reasonable  notice  of  these 
facts.  The  auditor  does  not  find,  that  there  was  even  any  alterca- 
tion between  the  plaintiff  and  the  defendant's  father,  or  that  the  de- 
fendant ever  had  notice  of  any  dislike  of  the  plaintiff,  or  of  any  rude- 
ness of  deportment  of  the  defendant's  father.  Mullen  v.  Gilkinson, 
19  Vt.  503. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  county  court  rendered  judgment,  on  the  re- 
port of  the  auditor,  for  the  defendant  The  plaintiff  insists,  that 
the  judgment  should  have  been  for  the  plaintiff. 

It  appears,  that  the  plaintiff's  account  was  for  her  personal  labor 
for  the  defendant  under  a  contract  to  labor  for  him  six  months,  and 
that  after  having  continued  in  his  service,  under  the  contract,  about 
three  months,  she  left  his  employment  without  the  consent  of  the 
defendant,  and,  as  he  insists,  without  any  sufficient  cause ;  and  if 
this  objection  be  well  founded  in  fact,  according  to  repeated  decis- 
ions of  this  court,  the  plaintiff  would  not  be  entitled  to  recover.  In 
all  contracts  for  personal  labor  for  a  stipulated  time,  a  voluntary 
abandonment  of  the  contract  before  full  performance  has  been  uni- 
formly held,  in  this  state,  to  be  a  forfeiture  of  all  right  to  recover  for 
the  service  actually  performed,  although  the  servive  may  have  been 
beneficial  to  the  other  party.    The  question  then  ariafes,  did  the 
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plaintiff  leave  the  service  of  the  defendant  without  sufficient  cause? 
And  this  question  the  auditor  referred  to  the  county  court,  who  tit* 
tually  decided,  that  the  plaintiff  had  no  justifiable  cause  for  leaving 
the  defendant's  service. 

It  appears,  that  the  defendant  resided  in  a  house  with  his  father, 
though  the  families  of  the  father  and  son  were  as  distinct  and  sep- 
arate as  they  well  could  be  and  reside  in  the  same  house, — that  the 
defendant  had  no  control  over  his  father  and  his  family, — and  that 
the  defendant  was  in  no  manner  responsible  for  the  conduct  of  any 
member  of  his  father's  family  towards  the  plaintiff;  and  it  farther 
appears,  that  the  plaintiff  took  a  dislike  to  a  member  of  the  father's 
family  by  reason  of  same  rudeness  in  his  deportment  towards  her, 
and  that  that  individual  was  the  father  of  the  defendant  The  au- 
ditor does  not  specify  the  particular  rudeness  in  the  deportment 
of  the  defendant's  father,  of  which  the  plaintiff  complains,  but 
we  are  induced  to  believe,  it  could  not  be  of  a  trifling  character. 
Indeed,  we  think  it  is  fairly  to  be  inferred  from  the  report  of  the 
auditor,  that  the  rudeness  referred  to  was  of  a  character  aiming 
at  a  violation  of  the  chastity  of  the  plaintiff,  and  this  by  an  indi- 
vidual residing  in  the  same  house  with  the  defendant,  where  the 
plaintiff  was  required  to  labor,  and  that  individual  the  father  of 
the  defendant  and  over  whom  the  defendant  had  no  control.  If  we 
are  correct  in  this  conclusion,  we  have  no  hesitation  in  saying,  it 
furnishes  a  sufficient  excuse  for  the  plaintiff's  leaving  the  employ- 
ment of  the  defendant.  If  the  defendant  could  not  control  the  in- 
mates of  his  house,  so  as  to  protect  the  plaintiff  from  their  abuse, 
he  has  no  reason  to  complain,  that  she  leaves  his  service.  Nor  does 
her  leaving  under  such  circumstances  deprive  her  of  a  right  to 
compensation  for  the  labor  she  actually  performed. 

The  judgment  of  the  county  court  is  reversed,  and  judgment  en- 
tered for  the  plaintiff  for  the  balance  due  her,  as  reported  by  the 
auditor. 
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Babcock  &  Russell  v.-  Peter  Hawkins. 

Accord  and  satisfaction.      Consideration.      Execution  of  accord. 
Substituted  security. 

An  agreement  upon  sufficient  consideration,  Tally  executed,  so  as  to  have  opera- 
ted, in  the  mind*  of  the  parties,  as  a  fall  satisfaction  and  settlement  of  a  pre- 
existing contract,  or  account,  between  the  parties,  is  to  be  regarded  as  a  valid 
settlement,  whether  the  new  contract  be  ever  paid,  or  not;  and  the  party  hi 
bound  to  sue  upon  the  new  contract,  if  such  were  the  agreement  of  the  parties. 

There  is  no  want  of  consideration  in  any  such  case,  where  one  contract  is  substi- 
tuted for  another, — and  especially  so,  where  the  amount  doe  upon  the  former 
contract,  or  account,  is  matter  of  dispute. 

The  accord  is  sufficiently  executed,  when  all  is  done,  which  the  party  agrees  to 
accept  in  satisfaction  of  the  pre-existing  obligation;  and  this  is  ordinarily  a 
matter  of  intention,  and  may  he  evidenced  by  surrender  of  the  former  securi- 
ties, by  release,  by  receipt  in  full,  or  in  any  other  mode  showing  such  a  pur- 
pose. 

In  every  case,  where  one  security,  or  contract,  is  agreed  to  be  received  in  lieu  of 
another,  whether  the  substituted  contract  be  of  the  same  or  a  higher  grade,  the 
action,  in  case  of  failure  to  perform,  must  be  upon  the  substituted  contract. 

Book  Account.  Judgment  to  account  was  rendered  in  the 
county  court,  and  an  auditor  was  appointed,  who  reported  the  facts 
substantially  as  follows. 

The  plaintiffs  exhibited  an  account  against  the  defendant,  only 
one  item  of  which  was  disputed,  which  was  for  a  horse,  charged  by 
the  plaintiffs  at  $60,00,  and  which  was  allowed  by  the  auditor  at 
$52,50.  The  whole  account  was  allowed  by  the  auditor  at  $933,16. 
The  plaintiffs  exhibited  credits  to  the  amount  of  $285,87,  which  in- 
cluded a  credit  for  a  note  for  $30,00,  given  by  the  defendant  to  the 
plaintiffs  August  14,  1849,  and  the  defendant  claimed  and  was 
allowed  an  account  of  $0,75 ;  and  the  auditor  reported,  that  there 
was  a  balance  due  from  the  defendant  to  the  plaintiffs  of  $31,68, 
which  they  were  entitled  to  recover,  unless  the  facts  hereinafter  sta- 
ted, which  were  relied  upon  by  the  defendant,  would  in  law  preclude 
the  plaintiffs  from  any  right  of  recovery. 
xxiii.        71 
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It  appeared,  that  on  the  fourteenth  of  August,  1849,  which  was 
subsequent  to  the  commencement  of  this  suit,  the  parties  met,  and 
the  defendant  agreed  to  give  a  note  for  $90,00  to  the  plaintiffs,  and 
pay  all  the  plaintiffs1  costs  in  the  suit,  except  the  writ  and  service. 
The  defendant  executed  the  note, — which  is  the  one  credited  to  him 
by  the  plaintiffs,  as  above  stated,  and  agreed  to  pay  the  costs,  as 
above  stated,  and  the  plaintiffs  then  executed  and  delivered  to  him 
a  receipt  in  these  words : — "  Received  of  Peter  Hawkins  thirty  dol- 
lars by  note  given  per  this  date  in  full  to  settle  all  book  accounts  up 
to  this  date ;" — and  the  suit,  as  well  as  the  subject  matter  of  the 
suit,  was  considered  settled  by  the  parties.  The  defendant  never 
paid  any  portion  of  the  costs,  but  paid  part  of  the  note ;  and  for  the 
reason  that  the  defendant  had  not  paid  the  costs  the  plaintiffs  refused 
to  discontinue  the  suit. 

The  county  court,  February  Adjourned  Term,  1851, — Poland, 
J.,  presiding, — accepted  the  report  and  rendered  judgment  for  the 
defendant.     Exceptions  by  plaintiffs. 

G.  W.  Stone  and  J.  McLean  for  plaintiffs. 

The  facts  disclosed  in  the  report,  in  relation  to  the  execution  of 
the  note  and  receipt,  show  that  they  were  executed  in  fraud  on  the 
part  of  the  defendant,  and  the  most  it  shows  for  the  defendant  is  ac- 
cord without  satisfaction.  The  acceptance  and  fulfilment  of  the 
offer  of  the  plaintiffs  to  the  defendant  was  a  condition  precedent,  to 
have  been  performed  by  the  defendant  before  any  obligation  rested 
on  the  plaintiffs  to  discontinue  the  suit.  The  principles  involved  in 
the  case  are  fully  settled  in  Bryant  v.  Gale,  5  Vt.  416.  There  is 
no  pretence,  even,  by  the  defendant,  of  satisfaction,  or  of  tender  of 
satisfaction.  The  report  shows  only  part  performance  by  his  execu- 
ting the  note,— and  of  that  he  had  the  full  benefit  by  its  being  de- 
ducted from  the  plaintiffs'  account  The  defendant  ought  not  now 
to  be  permitted  to  take  advantage  of  his  fraudulent  acts  and  visit 
the  consequences  of  them  on  the  plaintifi.  Ktyes  v.  Carpenter, 
3  Vt  209.  His  presenting  an  account  in  onset  shows,  that  he  did 
not  consider  the  attempt  at  settlement  conclusive  between  them. 
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T.  Howard  for  defendant. 

The  arrangement  between  the  parties  was  a  full,  perfect  and  legal 
settlement  of  all  matters  of  account  between  them,  and  a  bar  to  this 
suit,  then  on  the  docket,  and  so  considered  and  intended  by  the 
parties.  Hutchins  et  al.  v.  O/cott,  4  Vt.  649.  Paige  v.  Perno,  10 
Vt  491.  The  account,  in  respect  to  the  horse,  was  unliquidated 
and  disputed,  and  the  plaintiffs  are  bound  by  the  settlement  which 
was  made.  McDaniels  v.  Lapkam  et  al.,  21  Vt.  222.  1  Smith's 
Lead.  Cas.  256.    Skethy  v.  Mandeville,  6  Cranch  253. 

The  opinion  of  the  court  was  delivered  by 

Redfikld,  J.  There  is  perhaps  no  subject  connected  with  the 
law.  upon  which  there  has  been  more  discussion,  than  that  of  ac- 
cord and  satisfaction,  or  upon  which  there  is  more  want  of  agree- 
ment But  we  think  it  must  be  regarded  as  fully  settled,  that  an 
agreement  upon  sufficient  consideration,  fully  executed,  so  as  to 
have  operated,  in  the  minds  of  the  parties,  as  a  full  satisfaction  and 
settlement  of  a  pre-existing  contract  or  account,  between  the  par- 
ties, is  to  be  regarded  as  a  valid  settlement,  whether  the  new  con- 
tract be  ever  paid,  or  not,  and  that  the  party  is  bound  to  sue  upon 
the  new  contract,  if  such  were  the  agreement  of  the  parties.  This 
is  certainly  the  common  understanding  of  the  matter.  It  is  reason- 
able, and  we  think  it  is  in  accordance  with  the  strictest  principles  of 
technical  law. 

1.  There  is  no  want  of  consideration,  in  any  such  case,  where 
one  contract  is  substituted  for  another,  and  especially  so,  where  the 
amount  due  upon  the  former  contract,  or  account  is  matter  of  dis- 
pute. The  liquidating  a  disputed  claim  is  always  a  sufficient  con- 
sideration for  a  new  promise.     Holcomb  v.  Stimpson,  8  Vt  151. 

2.  The  accord  is  sufficiently  executed,  when  all  is  done,  which 
the  party  agrees  to  accept  in  satisfaction  of  the  pre-existing  obliga- 
tion. This  is  ordinarily  a  matter  of  intention,  and  should  be  evi- 
denced, by  some  express  agreement  to  that  effect,  or  by  some  un- 
equivocal act  evidencing  such  a  purpose.  This  may  be  done  by 
surrender  of  the  former  securities,  by  release  or  receipt  in  full,  or 
in  any  other  mode.  All  that  is  requisite  is,  that  the  debtor  should 
have  executed  the  new  contract  to  that  point  whence  it  was  to  ope- 
rate as  satisfaction  of  the  pre-existing  liability,  in  the  present  tense. 


564  '   CALEDONIA  COUNTY. 

Bigelow  et  al.  «.  Denison. 

That  is  shown,  in  the  present  case,  by  executing  a  receipt  in  full, 
the  same,  as  if  the  old  contract  had  been  upon  note,  or  bill,  and  the 
papers  had  been  surrendered. 

3.  In  every  case,  where  one  security,  or  contract,  is  agreed  to  be 
received  in  lieu  of  another,  whether  the  substituted  contract  be  of 
the  same  or  a  higher  grade,  the  action,  in  case  of  failure  to  perform, 
must  be  upon  the  substituted  contract.  And  in  the  present  case,  as 
it  is  obvious  to  us,  that  the  plaintiffs  agreed  to  accept  the  note  and 
the  defendant's  promise  to  pay  the  costs  in  full  satisfaction,  and  in 
the  place  of  the  former  liability,  the  defendant  remained  liable  only 
upon  the  new  contract. 

4.  In  all  cases,  where  the  party  intends  to  retain  his  former  rem- 
edy, he  will  neither  surrender  or  release  it ;  and  whether  the  party 
shall  be  permitted  to  sue  upon  his  original  contract  is  matter  of  in- 
tention always,  unless  the  new  contract  be  of  a  higher  grade  of 
contract,  in  which  case  it  will  always  merge  the  former  contract, 
notwithstanding  the  agreement  of  the  debtor  to  still  remain  liable 

.  upon  the  original  contract. 

5.  In  every  case  of  a  valid  contract,  upon  sufficient  consideration, 
to  discharge  a  former  contract  in  some  new  mode,  the  new  contract 
supersedes  the  remedy  for  the  time,  until  there  has  been  a  failure  ; 

and  then  the  creditor  may  always,  if  he  choose,  sue  upon  the  new"^/ 
contract    This  is  certainly  the  inclination  of  the  more  modern 
cases. 

We  think  the  judgment  must  be  affirmed. 


Bioelow,  Brothers,  &  Kennard  o.  Lafayette  Denison. 

Adoption  of  unauthorized  act  of  agent     When  suit  may  be  com- 
menced. 


If  one  promise  to  pay  a  note,  to  which  his  name  has  been  signed  by  one  i 
ing,  without  authority,  to  act  as  his  agent,  it  is  an  adoption  of  the  act  of  the 
agent,  and  is,  in  law,  equivalent  to  an  antecedent  authority  to  execute  the  note. 
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And  it  is  no  defence  to  an  action  upon  the  note,  that  the  promise  of  the  defend- 
ant, upon  which  the  plaintiff  relies  as  a  ratification  of  the  act  of  the  agent,  was 
a  promise  to  pay  the  note,  if  the  plaintiff  wonld  wait  until  a  certain  time  for 
payment,  and  that  the  suit  was  commenced  previous  to  the  time  named. 

Assumpsit  upon  a  promissory  note,  and  for  goods  sold  and  deliv- 
ered. Plea,  the  general  issue,  and  trial  by  jury,  June  Term,  1851, 
— Poland,  J.,  presiding. 

On  trial  the  plaintiffs  gave  in  evidence  a  note  for  $279,75,  dated 
December  11,  1847,  payable  to  the  plaintiffs  in  six  months,  purport- 
ing to  be  signed  by  B.  F.  Denison  as  attorney  for  the  defendant, 
and  also  a  power  of  attorney,  executed  by  the  defendant  to  B.  F. 
Denison,  dated  November  16,  1847.  The  plaintiffs  also  gave  evi- 
dence tending  to  prove,  that  in  December,  1847,  B.  F.  Denison  sent 
to  the  defendant  two  of  the  gold  watches,  upon  the  purchase  of 
which  of  the  plaintiffs  the  note  in  question  was  executed,  one  valued 
at  $70,00  and  the  other  at  about  $50,00 ;  and  they  also  gave  in  evi- 
dence a  letter,  dated  July  5,  1848,  which  was  written  to  them  by 
the  defendant  and  was  duly  received  by  them,  and  which  was  in 
these  words : — 

'  "  Burke,  July  5,  1848.  Gentlemen,  sirs : — I  received  your  letter 
"  of  June  the  29th,  relating  to  the  payment  of  my  note,  signed  by 
"  my  attorney,  B.  F.  Denison, — and  I  make  no  delay  in  writing  to 
"  you,  to  inform  you  of  your  disappointment,  as  well  as  mine,  in  re- 
"  gard  to  this  matter.  In  the  first  place  my  brother  deceived  me ; 
"  he  told  me  to  get  the  deed  of  this  land  of  my  father,  that  he  would 
"  mortgage  it  for  money  which  he  wished  to  obtain,  and  for  which 
"  he  would  give  his  own  note  until  it  was  paid,  when  I  could  again 
"  hold  the  land, — but  instead  of  that  he  mortgaged  it  for  those 
"  watches,  which  I  did  not  want,  and  which  I  could  not  dispose  of 
"  for  the  first  cost, — gave  my  note  instead  of  his,  and  sent  them  to 
"  me.  Now,  gentlemen,  I  cannot  raise  the  money  to  pay  my  note, 
"  and  what  to  do  I  know  not.  Father,  when  he  found  what  was 
"  done  with  the  land,  was  very  indignant — and  says  he  will  never 
"  give  me  a  deed  of  one  cent  of  his  property  until  that  note  is  paid, 
"  and  taken  up.  I  am  a  young  man,  and  rather  than  to  have  my 
"  note  out  before  the  public,  have  come  to  this  conclusion, — that  if 
"  you  will  take  a  right-out  deed  of  the  land,  and  give  up  my  note,  I 
"  will  deed  it  to  you  without  any  farther  cost  or  trouble  to  you,  than 
"  to  send  the  note  up  to  Burke,  by  some  of  the  merchants,  whom 
"  you  may  appoint  your  agents,  and  I  will  deliver  the  deed  to  them, 
"  leave  a  copy  in  the  town  clerk's  office,  and  thus  settle  it  up. 

41  If  you  do  not  see  fit  to  take  the  land  for  the  note,  hold  on  to  the 
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"  note  until  spring,  when  I  can  see  my  brother,  and  we  will  try  to 
"  pay  it, — but  I  cannot  before. 

"  You  have  a  mortgage  of  lots  No.  57  and  99  of  the  second  divis- 
"  ion  of  land.  The  town  is  divided  into  lots  of  land,  according  to 
"  its  value, — the  best  in  the  first  division,  the  next  best  in  the  second 
"  division,  and  so  on  to  the  fifth  division,  which  is  the  poorest.  Mr. 
"  Chandler,  a  land  speculator,  who  owns  some  15  or  20  lots  in  town, 
"  says  there  is  113  acres  in  each  lot;  the  town  clerk  says  there  is 
"  but  108,  which  would  make  216  acres;  and  he  has  told  me  fre- 
"  quently,  since  he  recorded  your  mortgage  deed,  that  it  was  worth 
"  f  1,50  per  acre. 

"  I  shall  leave  Burke  soon  after  you  receive  this  letter  for  Ohio, 
"  and  leave  my  deed  of  the  land  with  my  brother  in  Burke.  If  you 
"  conclude  to  take  the  land,  he  will  attend  to  settle  with  you.    I 

"  shall  stay  in  town  about  two .    If  you  write  within  that  time, 

"  I  shall  know  immediately  the  result    Your  most  obedient  servant, 

"  L.  F.  Denison." 

The  defendant  gave  evidence  tending  to  prove,  that  the  $70,00 
watch  was  sent  to  him  by  B.  F.  Denison,  together  with  $100,00  in 
money,  to  be  by  him  delivered  to  his  father,  George  W.  Denison,  to 
enable  his  father  to  pay  a  note  for  $200  to  Caledonia  Bank,  which 
he  had  signed  as  surety  for  B.  F.  Denison,  and  that  he  delivered  the 
watch  and  money  to  his  father  for  that  purpose,  agreeably  to  the 
directions  of  B.  F.  Denison. 

The  court  charged  the  jury,  that  the  power  of  attorney  conferred 
no  authority  upon  B.  F.  Denison  to  execute  a  note  for  and  on  be- 
half of  the  defendant ;  and  that  the  defendant  would  not  be  liable 
upon  the  count  for  goods  sold  and  delivered  beyond  the  actual  re- 
ceipt of  the  goods,  nor  to  any  extent  upon  this  count  in  the  declaration, 
if  the  defendant,  at  the  time  he  received  the  watches,  was  ignorant 
of  the  manner  in  which  they  were  obtained  by  B.  F.  Denison ;  but 
that,  if  the  evidence  satisfied  them,  that  the  defendant  wrote  and 
sent  to  the  plaintiffs  the  letter  dated  July  5, 1848,  it  was  such  a  rat- 
ification of  the  acts  and  doing  of  B.  F.  Denison,  as  in  law  would 
make  the  defendant  liable  to  pay  the  note. 

The  jury  returned  a  verdict  for  the  plaintiffs,  for  the  full  amount 
of  the  note ;  and  the  defendant  excepted  to  the  last  clause  in  the 
charge  of  the  court 


AUGUST  TERM,  1851.  667 


Bigelow  et  ml.  v.  Denton. 


T.  Bartlett,  Jr.,  Bingham  and  Roberts  for  defendant. 

The  case  shows,  that  B.  F.  Denison  had  no  authority  to  sign  a 
note  for  the  defendant,  and  hence  the  note,  as  to  the  defendant,  was 
absolutely  roid ;  Story  on  Cont  §  296 ;  Batty  v.  CarswtU,  2  Johns. 
48;  Mixon  v.  Hyserott,  5  Johns.  57;  Beak  v.  Allen,  18  Johns. 
963;  and  the  note  being  void,  no  subsequent  ratification  would 
make  it  operative.  Story  on  Cont.  §  312.  Bat  the  law  of  agency 
does  not  strictly  apply  to  the  case ;  for  B.  F.  Denison  -was  in  no 
sense  the  agent  of  the  defendant,  either  general  or  special,  and  the 
defendant  was  no  more  bound  by  the  transaction,  than  any  other 
stranger.  And  the  defendant,  having  no  interest  in  the  transaction 
and  not  being  bound  by  it,  would  not  be  bound  by  an  express 
promise  to  pay  the  note.  But  if  the  note  should  be  held  voidable 
merely,  the  language  of  the  entire  letter  does  not  amount  to  such 
ratification,  as  will  make  the  defendant  liable.  And  if  held  a  rati- 
fication, it  was  yet  subject  to  the  condition  annexed,  that  the  plain- 
tiffs should  delay  payment  until  the  ensuing  spring,  instead  of  sueing 
immediately.  The  defendant's  offer  was  in  the  nature  of  an  offer  of 
compromise,  which  was  rejected  by  the  plaintiffs ;  for  they  must 
accept  or  reject  the  oner  in  toto,  and  not  in  part  This  was  a 
promise  to  pay  the  debt  of  B.  F.  Denison  in  consideration  of  for- 
bearance, and  the  consideration  has  failed. 


for  plaintiffs. 


The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  only  question,  presented  for  consideration  in 
this  case,  arises  upon  the  charge  of  the  county  court.  The  court 
charged  the  jury,  "  that  if  they  were  satisfied,  that  the  defendant 
wrote  and  sent  to  the  plaintiffs  a  certain  letter  referred  to,  it  was 
such  a  ratification  of  the  acts  and  doings  of  B.  F.  Denison,  as  would, 
in  law*  make  the  defendant  liable  to  pay  the  note ;"  and  to  this  part 
of  the  charge  exception  was  taken  by  the  defendant. 

In  the  letter  referred  to,  dated  July  5, 1848,  the  defendant  speaks 
of  the  note  as  " my  note**  and  says,  " I  cannot  raise  the  money  to 
pay  my  note,  and  what  to  do  I  know  not."  He  speaks  of  his  father 
being  indignant,  that  the  land  was  mortgaged  for  the  watches,  and 
that  he  would  never  give  him  any  property,  until  the  note  was  paid 
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and  taken  up.  The  defendant  offers  to  deed  the  land  to  the  plain- 
tiffs, which  was  mortgaged  for  the  payment  of  the  note,  and,  if  they 
are  not  willing  to  do  that,  requests  them  to  hold  on  to  the  note  until 
the  spring  and  he  and  his  brother  would  try  to  pay  it.  The  defend- 
ant does  indeed  in  the  letter  complain,  that  his  brother  had  deceived 
him ;  but  he  no  where  in  the  letter  repudiates  the  contract,  or  re- 
fuses to  pay  the  note,  or  denies  the  authority  of  his  brother  to  make 
the  note,  but  on  the  contrary  requests  the  plaintiffs  to  retain  the 
note  and  he  will  endeavor  to  pay  it  the  next  spring.  This,  we  think, 
was  at  least  an  adoption  by  the  defendant  of  the  act  of  B.  F.  Deni- 
son  in  giving  the  note,  and  is,  in  law,  equivalent  to  an  antecedent 
authority  to  execute  the  same.  Indeed,  it  seems  to  us  to  amount  to 
an  admission  of  the  right  of  B.  F.  Denison  to  execute  the  note  in 
question. 

But  it  is  said,  that  a  suit  could  not  be  instituted  for  the  recovery 
of  the  amount,  until  the  expiration  of  the  time  specified  in  the  letter, 
in  which  the  defendant  promised  he  would  pay  it.  If  the  suit  were 
founded  upon  the  defendant's  promise  contained  in  the  letter,  the 
objection,  it  is  conceded,  would  be  well  taken.  But  the  suit  is 
founded  upon  the  note,  and  the  letter  is  only  resorted  to  as  showing 
the  defendant's  acquiescence  in  the  execution  of  the  note  by  his 
brother,  and  an  admission  that  he  had  authority  to  make  the  same. 
We  regard  the  charge  as  unexceptionable. 

The  judgment  below  is  therefore  affirmed. 


Edward  F.  Root  v.  Abner  Lord. 

Conditional  sale.     Effect  of  judgment  for  price.     Delivery  of  pos- 
session to  vendor. 

Where  property  ii  sold  and  delivered,  with  a  condition  that  the  title  shall  not 
vest  in  the  vendee  until  the  price  is  paid,  the  right  of  the  vendor  to  the  prop- 
erty will  not  be  affected  by  his  recovering  judgment  against  the  vendee  in  an 
action  of  book  acconnt  for  the  price, — the  judgment  remaining  unsatisfied,— 
nor  by  the  fact,  that,  previous  to  the  judgment  being  recovered,  the  property 
was  left  by  the  vendee  in  the  possession  of  the  vendor,  without  the  vendor's 
consent 
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About  the  first  of  June,  1848,  the  defendant  sold  to  the  plaintiff 
the  cow  in  question  for  $20,00,  one  half  of  which  was  to  be  paid  in 
July,  and  the  residue  in  the  ensuing  autumn ;  but  it  was  agreed  be- 
tween them,  that  the  cow  should  remain  the  property  of  the  defend- 
ant, until  the  plaintiff  paid  the  price.  The  plaintiff  kept  the  cow  in 
his  possession  until  the  early  part  of  the  autumn  of  1849,  when  he 
drove  her  to  the  defendant's  house.  The  defendant  refused  to  re- 
ceive her,  but  the  plaintiff  left  her  in  the  defendant's  possession. 
The  defendant  afterwards  brought  an  action  against  the  plaintiff  on 
book  account,  and  on  the  twenty  seventh  of  November,  1849,  he 
recovered  judgment  in  that  action  against  the  plaintiff  for  the  price 
of  the  cow,  which  was  the  only  charge  presented  upon  the  trial. 
After  this  judgment  had  been  rendered,  and  on  the  same  day,  the 
plaintiff  demanded  the  cow  of  the  defendant,  but  the  defendant  did 
not  deliver  the  cow,  whereupon  the  plaintiff  commenced  this  action. 
It  did  not  appear,  that  the  plaintiff  had  ever  paid  any  part  of  the 
judgment  against  him,  or  had  ever  paid,  or  offered  to  pay,  the  price 
of  the  cow. 

The  court  charged  the  jury,  that,  upon  this  testimony,  the  plain- 
tiff was  not  entitled  to  recover. 

Verdict  for  defendant.    Exceptions  by  plaintiff. 

BartUtt,  Bingham  and  Roberts  for  plaintiff. 

The  contract  being  conditional,  it  was  at  the  option  of  the  de- 
fendant to  retake  the  cow,  or  sue  and  recover  the  contract  price, 
if  the  plaintiff  failed  to  perform  on  his  part ;  and  when  he  made  this 
election,  by  sueing  upon  the  contract  and  recovering  judgment,  he 
must  abide  by  it,  and  cannot  retract  and  take  the  other  remedy. 
The  contract  is  merged  in  the  judgment.  12  Vt.  113.  If,  after 
judgment,  this  condition  remain,  the  judgment  must  be  conditional, 
— which  is  impossible,  as  all  judgments  must  be  definite  and  certain. 
The  refusal  of  the  defendant  to  receive  back  the  cow,  when  offered 
to  him  by  the  plaintiff,  one  year  after  the  time  for  the  last  payment 
had  elapsed,  was  strong  if  not  conclusive  evidence  to  goto  the  jury, 
from  which  to  find  the  fact,  that  the  defendant  had  waived  the  con- 
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plaintiff  leave  the  service  of  the  defendant  without  sufficient  cause  T 
And  this  question  the  auditor  referred  to  the  county  court,  who  vir- 
tually decided,  that  the  plaintiff  had  no  justifiable  cause  for  leaving 
the  defendant's  service. 

It  appears,  that  the  defendant  resided  in  a  house  with  his  father, 
though  the  families  of  the  father  and  son  were  as  distinct  and  sep- 
arate as  they  well  could  be  and  reside  in  the  same  house, — that  the 
defendant  had  no  control  over  his  father  and  his  family, — and  that 
the  defendant  was  in  no  manner  responsible  for  the  conduct  of  any 
member  of  his  father's  family  towards  the  plaintiff;  and  it  farther 
appears,  that  the  plaintiff  took  a  dislike  to  a  member  of  the  father's 
family  by  reason  of  some  rudeness  in  his  deportment  towards  her, 
and  that  that  individual  was  the  father  of  the  defendant  The  au- 
ditor does  not  specify  the  particular  rudeness  in  the  deportment 
of  the  defendant's  father,  of  which  the  plaintiff  complains,  but 
we  are  induced  to  believe,  it  could  not  be  of  a  trifling  character. 
Indeed,  we  think  it  is  fairly  to  be  inferred  from  the  report  of  the 
auditor,  that  the  rudeness  referred  to  was  of  a  character  aiming 
at  a  violation  of  the  chastity  of  the  plaintiff,  and  this  by  an  indi- 
vidual residing  in  the  same  house  with  the  defendant,  where  the 
plaintiff  was  required  to  labor,  and  that  individual  the  father  of 
the  defendant  and  over  whom  the  defendant  had  no  control.  If  we 
are  correct  in  this  conclusion,  we  have  no  hesitation  in  saying,  it 
furnishes  a  sufficient  excuse  for  the  plaintiff's  leaving  the  employ- 
ment of  the  defendant.  If  the  defendant  could  not  control  the  in- 
mates of  his  house,  so  as  to  protect  the  plaintiff  from  their  abuse, 
he  has  no  reason  to  complain,  that  she  leaves  his  service.  Nor  does 
her  leaving  under  such  circumstances  deprive  her  of  a  right  to 
compensation  for  the  labor  she  actually  performed. 

The  judgment  of  the  county  court  is  reversed,  and  judgment  en- 
tered for  the  plaintiff  for  the  balance  due  her,  as  reported  by  the 
auditor. 
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BABCOCK   &   RlJ88ELL   V.'  PeTER   HAWKINS. 

Accord  and  satisfaction.      Consideration.      Execution  of  accord. 
Substituted  security. 

An  agreement  upon  sufficient  consideration,  Tally  executed,  so  as  to  have  opera- 
ted, in  the  minds  of  the  parties,  as  a  foil  satisfaction  and  settlement  of  a  pre- 
existing contract,  or  account,  between  the  parties,  is  to  be  regarded  as  a  valid 
settlement,  whether  the  new  contract  be  ever  paid,  or  not;  and  the  party  is 
bound  to  sue  upon  the  new  contract,  if  such  were  the  agreement  of  the  parties. 

There  is  no  want  of  consideration  in  any  such  case,  where  one  contract  is  substi- 
tuted for  another, — and  especially  so,  where  the  amount  due  upon  the  former 
contract,  or  account,  is  matter  of  dispute. 

The  accord  is  sufficiently  executed,  when  all  is  done,  which  the  party  agrees  to 
accept  in  satisfaction  of  the  pre-exumng  obligation ;  and  this  is  ordinarily  a 
matter  of  intention,  and  may  he  evidenced  by  surrender  of  the  former  securi- 
ties, by  release,  hy  receipt  in  full,  or  in  any  other  mode  showing  such  a  pm> 


In  every  case,  where  one  security,  or  contract,  is  agreed  to  be  received  in  lieu  of 
another,  whether  the  substituted  contract  be  of  the  same  or  a  higher  grade,  the 
action,  in  case  of  failure  to  perform,  must  be  upon  the  substituted  contract. 

Book  Account.  Judgment  to  account  was  rendered  in  the 
county  court,  and  an  auditor  was  appointed,  who  reported  the  facts 
substantially  as  follows. 

The  plaintiffs  exhibited  an  account  against  the  defendant,  only 
one  item  of  which  was  disputed,  which  was  for  a  horse,  charged  by 
the  plaintiffs  at  $60,00,  and  which  was  allowed  by  the  auditor  at 
$52,50.  The  whole  account  was  allowed  by  the  auditor  at  $323,16. 
The  plaintiffs  exhibited  credits  to  the  amount  of  $285,67,  which  in- 
cluded a  credit  for  a  note  for  $30,00,  given  by  the  defendant  to  the 
plaintiffs  August  14,  1849,  and  the  defendant  claimed  and  was 
allowed  an  account  of  $0,75 ;  and  the  auditor  reported,  that  there 
was  a  balance  due  from  the  defendant  to  the  plaintiffs  of  $31,68, 
which  they  were  entitled  to  recover,  unless  the  facts  hereinafter  sta- 
ted, which  were  relied  upon  by  the  defendant,  would  in  law  preclude 

the  plaintiffs  from  any  right  of  recovery. 
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seems  to  us,  therefore,  that  no  question  oan  be  raised  upon  the  re- 
port, in  regard  to  any  question  of  law  decided  by  the  referee.  No 
rule  of  law  is  perhaps  better  settled  than  this. 

This  very  case  is  a  good  illustration  of  the  rule.  The  plaintiff's 
deed  defines  his  lot,  upon  the  west,  by  a  line  parallel  to  the  road, 
which  would  not  include  most  of  the  land  in  dispute,  and  for  which 
the  referee  finds  the  plaintiff  ought  to  recover.  But  the  referee  also 
finds,  that  the  lot  was  so  staked  out,  at  the  time  of  the  conveyance, 
or  immediately  thereafter,  as  to  include  the  land  in  dispute, — thus 
showing  very  clearly,  that  it  was  the  intention  to  convey  the  land  in 
dispute.  Whether  the  deed,  therefore,  in  strictness,  will  cover  the 
land,  or  not,  it  is  certain,  upon  these  facts,  that  the  plaintiff  should 
hold  it,  as  against  his  grantor,  and  that  a  court  of  equity  would  com- 
pel a  conveyance.  The  defendant,  too,  it  would  seem  from  the  re- 
port, took  his  title  upon  the  basis  of  the  plaintiff's  boundaries  being 
as  he  now  claims  them.  There  can  be  no  doubt  whatever,  that  all 
parties  considered  the  stone  wall  as  the  true  northern  boundary  of 
the  plaintiff's  lot.  Upon  every  ground,  therefore,  we  think  the  case 
was  decided,  by  the  referee,  according  to  the  broadest  rules  of  equity 
and  good  conscience,  which  ought  every  where  to  prevail.  And 
the  stakes  being  stuck  at  the  time  of  the  conveyance,  or  immediately 
thereafter,  may  be  regarded  as  a  description  by  metes  and  bounds 
and  so  valid  in  law  even,  and  controlling  the  course  named  in  the 
deed.  Judgment  affirmed. 
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Ebenbzer  Ball  v.  Lauren  M.  Sleeper. 
Audita  querela.     When  it  lies. 

Audita  querela  will  lie  to  vacate  a  judgment  rendered  by  a  justice  of  the  peace 
in  an  action  of  slander. 

Audita  querela.  It  was  alleged  in  the  declaration,  that  the  de- 
fendant brought  an  action  for  slander,  against  the  complainant,  be- 
fore a  justice  of  the  peace,  demanding  damages  seven  dollars,  and 
that  a  trial  was  had,  upon  the  plea  of  not  guilty  by  the  complainant,  kj 

and  a  verdict  rendered  against  the  complainant,  and  that  the  justice 
had  thereupon  rendered  judgment  against  the  complainant  for  the 
amount  of  the  verdict ;  and  the  complainant  prayed,  that  this  judg- 
ment might  be  vacated.  The  defendant  demurred  to  the  declara- 
tion, and  the  county  court,  June  Term,  1851, — Poland,  J.,  presid- 
ing,— adjudged  the  declaration  sufficient ; — to  which  decision  the 
defendant  excepted. 

E.  A.  Cahoon  for  defendant. 

The  ground  of  complaint  is  the  want  of  jurisdiction  in  the  justice 
of  the  peace,  who  tried  the  cause.  But  as  audita  querela  is  a  reme- 
dial process  bearing  solely  upon  the  wrongful  acts  of  the  opposite 
party,  and  not  upon  the  erroneous  acts  or  judgments  of  the  court, — 
Little  v.  Cook,  1  Aik.  363;  Eddy  v.  Cochran  y  lb.  359,— and  is 
confined  to  causes  which  accrued  after  the  former  judgment,  or  to 
cases  where  the  defendant  in  the  former  suit  had  no  notice, — Fin- 
ney v.  Hill,  13  Vt  255, — it  is  inappropriate  to  this  case.  When 
the  party  has  had  a  legal  opportunity  for  defence,  or  when  the  injury 
complained  of  is  to  be  attributed  to  his  own  neglect,  he  cannot  be 
relieved  by  audita  querela.  Stamford  v.  Barry,  1  Aik.  321.  The 
plaintiff  has  no  right,  after  having,  by  his  neglect,  waived  his  plea  to 
the  jurisdiction,  to  ask  relief  in  this  form  of  action.  Barrett  v. 
Vaughan,  6  Vt  243. 

No  wrongful  act  is  charged  by  the  declaration  to  have  been  com- 
mitted by  this  defendant,  except  in  reference  to  the  rendition  of  the 
judgment,  which  was  strictly  and  legally  a  judicial  act  of  the  magis- 
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trate.  No  facts  are  alleged,  from  which  fraud  can  be  inferred ;  and 
the  words  "  fraudulent  and  oppressive,"  in  a  complaint,  mean  noth- 
ing, unless  some  act  be  set  forth,  which  would  be  fraudulent  and 
oppressive.  Dodge  v.  HubbeU,  1  Vt  491.  Barrett  v.  Vaughn,  6 
Vt.  243.  Even  had  the  plaintiff  no  other  mode  of  obtaining  redress, 
it  does  not  follow,  that  he  is  entitled  to  this  remedy ;  for  audita 
querela  does  not  lie,  where  the  matter  of  complaint  is  proper  subject 
for  a  writ  of  error,  even  though  such  writ  of  error  be  taken  away 
by  statute.  Spear  v.  Flint,  17  Vt.  497.  The  plaintiff's  remedy,  if 
he  have  any,  is  by  petition  to  the  county  court  for  a  new  trial,  under 
the  Rev.  St.  chap.  33,  sec.  8. 

Bar t left >  Bingham  and  Roberts  for  plaintiff. 

An  audita  querela  lies  for  a  man  in  execution,  or  in  danger  of  it, 
upon  a  judgment,  statute  merchant,  Btaple,  or  recognizance,  where 
he  has  matter  in  fact,  or  in  writing,  to  avoid  such  execution,  and  no 
other  means  to  take  advantage  of  it  Com.  Dig.,  Aud.  Quer.  A. 
The  authorities  generally  adopt  a  similar  language  in  describing  it 
3  Bl.  Com.  405.  6  Dane's  Abr.  314.  17  Mass.  156.  1  Vt'496.  12 
N.  H.  68.  If  the  plaintiff  cannot  gain  relief  by  his  writ  of  audita 
querela  in  this  case,  he  is  forced  to  submit  to  the  judgment  of  a 
court,  that  is  expressly  prohibited,  by  statute,  from  exercising  juris- 
diction in  the  matter,  over  which  it  has  assumed  to  act  Rev.  St 
c.  26,  §  7.  We  can  perceive  no  difference  in  the  principle  sought 
to  be  enforced  in  the  present  case  and  the  principle  laid  down  by 
this  court  in  Phelps  v.  Birge9  11  Vt.  161,  Crawford  v.  Cheney, 
12  Vt.  567,  and  Pike  v.  Hill,  15  Vt.  183,  where  it  was  decided, 
that  audita  querela  was  the  proper  remedy  to  set  aside  the  judg- 
ment of  a  justice,  rendered  after  his  jurisdiction  had  become  lapsed 
by  discontinuance  of  the  suit. 

The  opinion  of  the  court  was  delivered  by 

Rbdpield,  J.  This  is  an  audita  querela,  to  set  aside  the  judg- 
ment of  a  justice  of  the  peace,  rendered  in  an  action  of  slander. 
The  only  good  ground,  which  occurs  to  us,  why  it  could  be  fairly 
urged,  that  this  remedy  ought  not  to  be  extended  to  such  a  case,  is, 
that,  the  judgment  being  void  upon  the  face  of  it,  there  is  no  neces- 
sity for  a  resort  to  any  such  remedy. 
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Bui  we  think,  this  should  not  preclude  the  party  from  this  remedy. 
Here  the  party  cannot  apply  to  the  court  to  supersede  any  execution 
upon  the  judgment,  as  might  be  well  done  in  the  higher  courts. 
And  as  there  is  no  necessity,  under  the  existing  law,  of  describing, 
in  the  execution,  the  particular  form  of  the  action,  an  execution 
might  issue  and  be  put  into  the  hands  of  an  officer,  which,  being 
valid  upon  its  face,  the  officer  might  enforce,  and  which  the  party 
could  not  avoid,  except  by  this  remedy,  which  may  as  well  be 
brought  when  the  party  is  in  danger  of  as  well  as  actually  in  exe- 
cution. 

This  point,  in  principle,  was  decided  in  the  case  of  Hastings  v. 
Webber,  2  Vt.  407,  which  was  an  action  of  covenant  broken  before 
a  justice,  and  judgment  for  the  plaintiff,  and  this  court  held  the 
party  might  well  sue  his  audita  querela.  That  case  must  be  re- 
garded as  a  full  authority  for  the  present. 

Judgment  affirmed. 
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Daniel  Washburn  v.  Zephaniah  K.  Washburn. 

[In  Chancery.] 

Jurisdiction  of  chancery  as  to  amount  in  dispute.     Relief  against 
forfeiture.     Partnership  account. 

In  a  rait  in  chancery,  brought  to  obtain  an  account  of  partnership  dealings,  the 
matter  fairly  and  bona  fide  in  controversy  between  the  parties,  and  not  the 
amount  of  the  balance  ultimately  atrnck  by  the  master,  is  to  determine  the 
jurisdiction  of  the  court 

Courts  of  equity  will  ordinarily  grant  relief  against  a  forfeiture  depending  upon 
time  merely. 
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Where  a  partnership  wae  formed  by  two  individual*  for  the  purpose  of  cutting 
and  conveying  to  market  pine  timber,  and  all  the  pine  timber  upon  certain  lots 
of  land  was  purchased,  in  the  name  of  one  member  of  the  firm,  for  the  benefit 
of  the  firm,  and  paid  for  from  the  property  of  the  firm,  and  the  contract  con- 
tained a  provision,  that  the  timber  should  be  cut  and  taken  from  the  land  by  a 
time  specified,  which  was  not  done,  bnt  the  owner  of  the  land  did  not  insist 
upon  any  forfeiture,  but  subsequently  conveyed  the  land,  for  the  mere  price  of 
the  land  exclusive  of  the  timber,  to  the  member  of  the  firm  with  whom  the 
original  contract  was  made,  it  was  held,  that  the  timber  remaining  upon  the 

v  land  still  continued  the  property  of  the  firm,  and  that  the  avails  of  timber  sub- 
sequently cut  upon  the  land  by  the  one  who  made  the  purchase,  exclusive  of 
expenses,  must  be  accounted  for  by  him,  as  assets  of  the  firm. 

Appeal  from  the  court  of  chancery.  It  was  alleged  in  the  bill, 
that  in  January,  1846,  the  orator  and  defendant  entered  into  part- 
nership for  the  purpose  of  cutting  and  conveying  to  market  pine 
timber,  and  that,  for  the  purpose  of  carrying  on  the  business,  they 
purchased  of  one  Fairchild  the  pine  timber  standing  upon  two  lots 
of  land  in  Maidstone,  and  agreed  to  pay  therefor  (275,00, — which 
was  afterwards  paid  from  the  partnership  funds ;  that  in  January 
and  February,  1846,  the  parties  cut  about  one  hundred  and  twenty 
one  thousand  feet  of  pine  timber,  which  they  sold  for  $687,18,  and 
that  the  avails,  after  deducting  the  expenses,  were  divided  between 
them,  except  that  the  defendant  retained  $14,00  more  than  his 
share ;  that  on  the  twenty  first  of  December,  1846,  the  defendant 
procured  from  Fairchild  a  conveyance  of  the  land,  upon  which  the 
timber  stood,  and  had  since  claimed  to  hold  the  land  and  all  the  timber 
standing  thereon ;  that  a  large  quantity  of  pine  timber  yet  remained 
standing  upon  the  land,  and  in  January  or  February,  1847,  the  de- 
fendant drew  from  there  forty  one  thousand  feet  of  pine  timber, 
which  he  sold  for  $246,  and  appropriated  the  whole  to  his  own  use  ; 
and  that  one  half  of  that  sum  would  be  a  fair  compensation  for  the 
expenses,  and  that  the  residue  should  be  divided  between  the  orator 
and  the  defendant.  And  the  orator  prayed,  that  an  account  might 
be  taken  of  the  partnership  dealings,  and  of  the  timber  cut  and  sold 
by  the  defendant  in  the  winter  of  1847,  and  that  the  defendant  might 
be  decreed  to  pay  to  him  such  sum  as  should  be  found  due  to  him 
upon  such  accounting,  and  that  the  defendant  might  be  decreed  to 
hold  an  undivided  half  of  the  land  in  trust  for  the  orator,  and  that 
xxiu.        73 
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the  timber  thereon  might  be  divided  between  them,  and  for  a  disso- 
lution of  the  co-partnership. 

The  defendant  answered,  and  alleged  that  in  December,  1845, 
one  Dewey  recovered  judgments  against  him  upon  liabilities  assumed 
by  the  defendant  for  the  orator,  and  thereupon,  for  the  purpose  of 
enabling  him  to  obtain  security  for  those  liabilities,  the  partnership 
alleged  in  the  bill  was  formed,  to  continue  only  during  the  winter  of 
1846;  that  in  January,  1846,  he  entered  into  contract  in  writing 
with  Fairchild,  in  his  own  name,  but  for  the  benefit  of  the  partner- 
ship, by  which  the  defendant  agreed  to  cut  and  draw  to  Connecticut 
River  all  the  pine  timber  standing  upon  the  lots  named  in  the  bill, 
at  a  price  specified,  reserving  a  right  to  purchase  the  timber,  if  he 
chose,  and  make  payment  by  a  day  named, — the  timber  to  be  all 
taken  from  the  land  by  the  first  day  of  April,  1846 ;  that  by  the 
terms  of  the  partnership  the  timber  was  to  be  under  the  control  of 
the  defendant  to  sell  and  receive  the  avails,  and  the  defendant  was 
to  have  a  lien  upon  the  orator's  share  of  the  avails  as  security  for  the 
debt  to  Dewey ;  that  the  parties  never  purchased  of  Fairchild  the 
timber  upon  the  lots  named  in  the  bill,  except  as  above  stated ;  that 
the  defendant  gave  notice  to  Fairchild  of  his  election,  pursuant  to 
the  terms  of  the  contract  between  them,  to  take  the  timber  and.  pay 
therefor  the  sum  specified ;  that  the  parties  commenced  cutting  the 
timber,  and  while  they  were  so  engaged,  a  dispute  arose,  in  refer- 
ence to  the  true  boundaries  of  the  lots,  between  Fairchild  and  one 
Merrill,  who  was  the  owner  of  adjoining  land,  and  thereupon  it  was 
agreed,  that  no  timber  should  be  cut  upon  the  disputed  part,  until 
the  true  line  should  be  ascertained,  and  then,  if  it  was  found  to  be- 
long to  Fairchild,  the  timber  upon  that  part  might  be  cut  by  the 
orator  and  defendant  in  the  winter  of  1847 ;  that  in  the  course  of 
the  winter  of  1846  the  parties  cut  and  sold  timber  from  these  lots  to 
the  amount  of  $689,10,  from  the  avails  of  which  the  amount  agreed, 
by  the  contract  above  mentioned,  to  be  paid  to  Fairchild,  was  paid, 
and  the  residue,  after  paying  the  expenses  of  the  business,  was  ap- 
propriated, by  the  consent  of  the  orator,  to  the  payment  of  the 
indebtedness  to  Dewey,  and  a  settlement  was  then  had  between  the 
parties ;  and  that  the  defendant  did  not  retain  in  his  hands  $14,00, 
or  any  other  sum,  belonging  to  the  orator ;— and  the  defendant  de- 
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nied,  that  any  part  of  the  timber  remaining  upon  the  land  after  the 
first  of  April,  1846,  was  the  property  of  the  orator  and  defendant, 
except  only  what  remained  upon  the  disputed  tract,  above  men- 
tioned, which  it  was  ascertained  belonged  to  the  lots  named  in  the 
bill,  and  admitted,  that  in  December,  1846,  he  procured  from  Fair- 
child  a  deed  of  the  land  for  his  individual  use  and  benefit,  and  that, 
under  that  deed,  he  claimed  all  the  timber  upon  said  lots,  except  that 
upon  the  disputed  tract,  as  his  own,  and  that,  in  the  winter  of  1847, 
he  drew  from  those  parts  of  the  lots,  not  included  ro.  the  disputed 
tract  above  mentioned,  timber  which  he  sold  for  $245,37,  and  had 
appropriated  the  avails  to  his  own  use  and  refused  to  account  there* 
lor  to  the  orator. 

The  answer  was  traversed,  and  testimony  was  taken,  the  result  of 
which  is  stated  in  the  opinion  delivered  in  the  court. 

The  court  of  chancery  decreed,  that  the  defendant  account  to  the 
plaintiff  for  one  half  of  the  net  proceeds  of  the  timber  cut  by  the 
defendant  upon  the  land  subsequent  to  the  settlement  between  the 
parties,  and  that  the  plaintiff  recover  his  costs.  The  master,  to 
whom  the  matter  was  referred,  reported,  that  the  defendant  had  re- 
ceived from  the  avails  of  such  timber,  besides  expenses,  $70,12, 
upon  which  interest  should  be  computed  from  April  1, 1847.  The 
defendant  appealed  from  the  decree. 

W.  Heyward,  Jr.,  for  orator. 

T.  Barthtt  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  questions  in  this  case  are  mainly  matters  of 
fact,  and  were,  we  think,  correctly  decided  by  the  court  of  chancery. 
In  regard  to  the  law  involved  in  the  decision,  we  have  no  doubt 
The  matter  fairly  and  bona  fide  in  controversy,  and  not  the  amount 
of  the  balance  ultimately  struck  by  the  master,  is  to  determine  the 
jurisdiction.  If  it  were  not  so,  an  account  involving  ever  so  many 
items  upon  either  side  might  be  taken  out  of  the  court  of  chancery 
altogether  by  the  apprehension,  that  the  master's  final  balance  would 
fall  below  fifty  dollars.  And  in  regard  to  the  very  matter  of  the 
timber  cut  by  the  defendant,  upon  the  average  mode  of  estimating 
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its  net  value,  the  orator  might  fairly  have  calculated  upon  a  balance 
due  to  him  of  something  more  than  fifty  dollars.  So  that  we  do  not 
see,  how  any  good  ground  of  denying  to  the  court  of  chancery  juris- 
diction in  this  case  is  made  out. 

Chapter  24,  sec.  24,  of  the  Revised  Statutes  provides,  that  "  the 
court  of  chancery  shall  dismiss  every  suit  concerning  property,  ex- 
cept to  foreclose  a  mortgage,  where  the  matter  in  dispute,  exclusive 
of  costs,  does  not  exceed  fifty  dollars,  with  costs  to  the  defendant" 
This  section  refers,  doubtless,  to  the  difference  between  the  claim  of 
the  plaintiff  and  that  of  the  defendant,  as  "  the  matter  in  dispute." 
It  can,  of  course,  be  nothing  else.  This  claim,  to  give  jurisdiction, 
must  doubtless  be  bona  fide ;  but  we  do  not  think  the  jurisdiction  is 
lapsed,  because  the  master  estimates  it  lower  than  the  party,  or  be- 
cause a  portion  of  it  is  disallowed  altogether. 

In  regard  to  the  general  merits  of  the  claim,  it  may  be  somewhat 
questionable,  how  far  Fairchild,  as  between  himself  and  the  defend- 
ant, after  having  taken  pay  for  all  the  timber,  could  have  insisted 
upon  the  mere  matter  of  time.  I  should  somewhat  question  that 
It  would  be  a  mere  penalty,  depending  upon  time  only,  against 
which  courts  of  equity  will  ordinarily  grant  relief. 

But  Fairchild  not  having  insisted  upon  any  such  forfeiture,  but  con- 
veyed the  land  for  the  mere  price  of  the  land,  exclusive  of  the  tim- 
ber, it  seems  to  us,  it  must  be  considered,  that  the  timber  is  the  joint 
property  of  the  plaintiff  and  the  defendant.  The  contract  was  orig- 
inally made  for  their  joint  benefit,  but  in  the  name  of  the  defendant, 
and  the  price  was  paid  from  the  joint  funds.  It  seems  to  us,  then, 
that  it  must  be  regarded  as  joint  property,  and  that  the  defendant 
was  justly  held  liable  for  it  as  such. 

The  claim  for  a  conveyance  of  the  land  is  altogether  abandoned. 
The  effect  of  the  decree  is  doubtless  to  secure  to  the  orator  all  he 
can  justly  claim, — an  interest  in  the  timber  growing  on  the  land. 
If  there  is  any  old  balance  due  to  the  defendant,  very  likely  it  should 
have  been  deducted,  and  it  probably  was,  from  the  balance  found 
due  the  plaintiff  upon  the  new  sale,  and  a  final  decree  passed  only 
for  the  ultimate  balance  due.  We  see  no  ground  to  question  the 
regularity  of  the  proceedings  in  the  court  of  chancery,  and  the  de- 
cree is  affirmed,  with  costs,  and  the  case  remanded  to  the  court  of 
chancery,  that  the  decree  maj  be  carried  into  effect 


CASES 

ARGUED  AND  DETERMINED 


IN   THE 


SUPREME    COURT 

OF   THE 

STATE  OF  VERMONT, 

FOR  THE 

FIRST  JUDICIAL  CIRCUIT. 
June  Term,  1851. 


PRESENT, 
How.  8TEPHEN  ROYCE,  Chief  Judge. 

Hon.  ISAAC  F.  REDFIELD,  >  kmmmA„  i„n^^ 
Hon.  DANIEL  KELLOGG,     j  A.h.tant  Judgm. 


Paris  Fletcher,  Calvin  Solace,  Samuel  Swift,  Austin  John- 
son, Peter  Star,  Barnard  Ketchum,  Ebenezer  N.  Briggs, 
Daniel  Farrington,  Arunah  W.  Hyde  and  Jonas  Clark  v. 
John  Jackson,  Levi  Jackson,  Hiram  Warner  and  Abigail 
Warner,  his  wife,  Henry  Stebbins  and  Mary*  Ann  Steb- 
bins,  his  wife,  George  W.  Palmer  and  Ellen  Palmer,  his 
wife,  and  Jane  Jackson. 

[In  Chancery.] 

Secondary  evidence  of  lost  paper.  Effect  of  recital.  Judgment 
against  surety  evidence  in  suit  for  contribution.  Contribution  be- 
tween sureties.  Joinder  of  plaintiffs.  Several  liability  of  defend" 
ants.  Release  by  surety  to  principal  discharges  co-sureties.  When 
court  of  chancery  wiU  not  interfere.    Practice. 


582  FIRST  JUDICIAL  CIRCUIT. 

Fletcher  et  aJ.  v.  Jackeon  et  al. 

When  a  paper  is  lost,  it  is  necessary,  in  order  to  lay  the  foundation  for  introduc- 
ing secondary  evidence  of  its  contents,  that  reasonable  search  should  be  made 
in  the  place,  where  the  paper  is  last  known  to  have  been,  and  if  not  found  there, 
then  inquiry  mnst  be  made  of  the  persons  last  known  to  have  its  custody. 

Where,  in  a  bond  executed  to  secure  the  faithful  performance,  by  the  principal, 
of  certain  duties  imposed  upon  him  by  an  indenture  to  which  he  was  party, 
the  terms  of  the  indenture  are  recited,  this  recital  is  conclusive  upon  the  signers 
of  the  bond. 

The  judgment  recovered  in  a  suit  upon  such  bond,  against  a  part,  only,  of  the 
sureties,  which  has  been  satisfied  by  them,  is  competent  evidence,  in  a  subse- 
quent suit  brought  by  them  against  their  co-eureties,  for  contribution,  to  show 
the  amount  of  the  payment  made  by  the  plaintiffs  and  the  circumstance*  under 
which  it  was  made,  but  not  for  the  purpose  of  ^proving  the  liability. 

The  general  rule  is,  that  in  a  collateral  undertaking  by  way  of  guaranty,  where 
a  suit  is  necessary  to  fix  the  liability  of  the  guarantor,  the  first  judgment  is  pri- 
ma facie  evidence  of  the  default.  But  where  the  guarantor  is  liable  without 
suit  against  the  principal,  the  judgment  against  bim  is  regarded  as  strictly  mat- 
ter inter  aliot.    Redfield,  J. 

A  surety  may  compel  contribution  from  his  co-surety  for  the  costs  and  expenses 
of  defending  a  suit,  if  the  defence  were  made  under  inch  circumstances,  as  to 
be  regarded  as  prudent. 

When  sureties,  against  whom  a  judgment  has  been  recovered,  pay  such  judgment 
jointly,  they  may  join  in  bringing  a  bill  in  equity  to  compel  the  heirs  of  a  de- 
ceased co-surety  to  make  contribution;  and  a  decree  may  be  made,  upon  such 
bill,  against  the  defendants  severally,  for  the  amount,  for  which  each  is  liable. 

If  a  surety,  against  whon  a  suit  is  pending  upon  the  bond  signed  by  him,  execute 
and  deliver  a  general  release  to  the  principal  of  all  liability  for  any  sums,  for 
which  the  surety  is  liable  upon  such  bond,  or  for  which  he  may  be  held  liable 
in  such  suit,  this  will  operate  as  a  release  of  all  collateral  obligations  resting 
upon  his  co-sureties  to  contribute  their  proportion  of  the  sum  recovered  against 
him  in  that  suit  and  subsequently  paid  by  him.  The  surety,  by  releasing  the 
principal,  becomes  himself  principal,  as  to  any  liability  thus  assumed  by  him- 
self. By  contracting  not  to  sue  the  principal,  he  impliedly  binds  himself  not  to 
do  that  indirectly,  which  he  bad  assumed  not  to  do  directly. 

And  this  result  will  not  be  affected,  even  in  a  court  of  equity,  by  the  fact,  that 
such  release  to  the  principal  was  executed  upon  nominal  consideration,  and  for 
the  mere  purpose  of  enabling  the  surety  to  avail  himself  of  the  testimony  of 
the  principal  in  the  suit  then  pending,  and  that  this  was  the  only  means,  by 
which  he  could  reduce  the  recovery  in  that  suit  to  a  ram  leas  than  the  pen. 
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alty  of  the  bond,  and  that  the  testimony  of  the  principal  did  have  the  effect 
thus  to  reduce  the  amoont  ultimately  recovered  by  the  plaintiffs  in  that  suit 

And  a  court  of  equity  will  not  interfere  to  restrain  this  effect  of  the  release,  even 
if  it  be  shown,  that  the  party  executing  the  release  mistook  its  operation  in  re- 
spect to  his  co-sureties,  or  did  not  have  that  in  mind ;  for  any  release,  to  remove 
the  interest  of  the  principal  in  the  suit  pending,  most  operate  not  only  upon  the 
direct  claim  against  the  principal,  bat  upon  all  collateral  remedies  for  the  same 
thing;  and  the  party  executing  the  release,  if  he  understood  the  subject  matter 
of  the  contract,  was  bound  to  know,  that  it  must  out  off  all  contribution  from 
co-sureties,  to  the  extent  of  the  release,  in  order  to  produce  the  immediate  end 
in  view. 

Nor  will  the  result  be  affected  by  the  consideration,  that  the  party,  either  through 
mistake  of  the  law,  or  from  over  caution  and  to  make  the  matter  secure,  exe- 
cuted a  general  release  "  from  all  liability,"  when  a  more  restricted  release 
might  have  answered  his  purpose  equally  well.  A  court  of  equity  will  not  in- 
terfere to  restore  the  party  to  the  rights,  which  he  has  thus  unnecessarily  re- 
leased. 

And  as  matter  of  form,  if  any  such  interference  of  the  court  be  desired,  upon  the 
coming  in  of  the  answer  setting  up  such  defence  in  favor  of  the  co-sureties  the 
orator  should  file  a  supplemental  bill,  stating  the  grounds  upon  which  he  de- 
sires to  contest  the  release,  so  as  to  bring  the  matter  properly  in  issue  before 
the  court. 

Appeal  from  the  court  of  chancery  for  the  county  of  Addison. 
It  was  alleged  in  the  bill,  that  the  orators,  together  with  John  Jack- 
*on,  Seymour  Sellick,  Royal  fi.  Waller,  John  Howden,  Edgar  L. 
Ormsbee,  Azariah  Rood  and  Edward  Jackson,  on  the  twenty  fifth 
of  April,  1846,  as  sureties  for  Calvin  C.  Waller  as  principal,  execu- 
ted a  bond  in  favor  of  Chester  Baxter,  William  Steele  and  William 
Swett,  in  the  penal  sura  of  fifteen  thousand  dollars,  with  a  condition 
thereto  annexed,  reciting  that  Ephraim  D.  Briggs,  Chester  Baxter, 
William  Steele,  Daniel  Farrington,  John  Francis,  George  Lyman, 
and  divers  other  persons,  had,  by  an  indenture  executed  by  each 
and  every  of  them,  associated  themselves  together  for  the  purchase 
and  sale  of  real  estate  in  certain  of  the  western  states,  and  for  that 
purpose  had  agreed,  by  said  indenture,  to  raise  a  fund  of  fifty  thous- 
and dollars,  and  had  appointed  the  said  Calvin  C.  Waller  the  lawful 
agent  and  attorney  of  the  said  association,  in  the  name  of  said  Bax- 
ter, Steele  and  Swett,  trustees  of  said  association,  to  make  such  pur- 
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chases  and  sales,  and  had  agreed  to  allow  said  Waller  $1000900  a 
year  for  the  term  of  five  years,  and  allow  him  certain  other  immuni- 
ties, in  the  indenture  set  forth,  for  his  services  as  such  agent,  to 
which  indenture  Waller  was  a  party  of  the  first  part,  and  Baxter, 
Steele  and  Swett  were  parties  of  the  second  part,  and  the  several 
persons  composing  the  association  were  parties  of  the  third  part, 
and,  after  such  recital,  providing,  that,  the  parties  of  the  second  and 
third  part  to  said  indenture  keeping  in  good  faith  towards  Waller 
all  the  covenants  and  stipulations  in  the  said  indenture  set  forth,  on 
their  part  to  be  performed,  if  the  said  Waller  should,  upon  his  part, 
execute  the  duties  of  his  said  agency  with  fidelity  and  good  faith  to 
the  said  parties  of  the  second  and  third  part,  agreeably  to  the  true 
intent  and  meaning  of  the  said  indenture,  and  according  to  such 
instructions  as  he  should  from  time  to  time  receive  from  said  trus- 
tees, in  conformity  with  the  stipulations  of  said  indenture,  then  the 
said  bond  should  be  void,  and  otherwise  of  force.  And  it  was  far- 
ther alleged,  that  Waller  did  accordingly  enter  upon  the  duties  of 
his  appointment,  as  such  agent,  and  received  funds  of  the  associa- 
tion and  therewith  made  purchases  of  real  estate,  and  from  time  to 
time  made  sales  of  the  real  estate  of  the  association,  and  continued 
to  act  as  such  agent  for  the  period  of  four  years,  and  until  his 
agency  was  revoked  by  the  association,  but  that  he  did  not  therein 
conduct  with  fidelity  to  the  association,  or  the  trustees,  but  appro- 
priated to  his  own  use  a  large  amount  of  their  funds,  and  of  the 
avails  of  sales  made  by  him,  of  all  which  he  neglected  and  refused* 
to  render  any  account ;  that  in  August,  1837,  John  Jackson,  one  of 
the  signers  of  the  bond,  died ;  that  in  October,  1841,  Baxter,  Steele 
and  Swett,  the  obligees  in  the  bond,  commenced  a  suit  upon  the 
bond  against  the  orators  and  the  other  surviving  signers,  and  ser- 
vice was  made  upon  all  except  Calvin  C.  Waller,  Royal  H.  Waller, 
John  Howden  and  Azariah  Rood,  who  had  previously  removed  from 
this  state  and  beyond  the  reach  of  process,  and  the  suit  was  entered 
in  court,  and  the  orators  appeared  and  made  defence,  and  such  pro- 
ceedings were  had,  that,  at  the  March  Term,  1847,  of  the  supreme 
court,  the  plaintiffs  recovered  judgment  in  that  suit  against  the  ora- 
tors and  such  of  the  other  signers  of  the  bond  as  had  been  served 
with  process,  for  $13,819,86  damages,  and  $207,35  costs;  that  on 
the  sixth  day  of  March,  1847,  the  orators  paid  the  full  amount  of 
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that  judgment,  and  that,  in  addition  thereto,  they  had  expended  the 
sum  of  $579,00  in  defending  said  suit;  that  Calvin  C.  Waller, 
Royal  H.  Waller,  Edgar  L.  Ormsbee,  Edward  Jackson,  Azariah 
Rood  and  John  Howden  are,  and  have  been  ever  since  the  recovery 
of  said  judgment,  wholly  irresponsible  and  insolvent,  and  that  Sey- 
mour Sellick  died  insolvent  during  the  pendency  of  said  suit;  that 
John  Jackson,  who  died  previous  to  the  commencement  of  that  suit, 
died  possessed  of  a  large  estate,  leaving  the  defendants  his  heirs  at 
law,  and  that  at  the  time  of  the  recovery  of  the  judgment  upon  the 
bond  the  time  limited  by  the  probate  court  for  presenting  claims 
against  his  estate  had  expired,  and  that  the  orators,  within  one  year 
after  the  recovery  of  the  judgment  against  them,  applied  to  his  ad- 
ministrator for  payment  of  one  eleventh  part  of  the  amount  of  said 
judgment  and  the  expenses  of  defending  the  same,  and  that  payment 
was  refused,  for  the  reason  that  the  estate  had  been  fully  distributed 
among  the  heirs ;  and  that  the  defendants,  as  heirs,  had  each  re- 
ceived their  distributive  share  of  said  estate,  and  were  liable  to  pay 
to  the  orators  one  eleventh  part  of  the  payments  and  expenses  above 
named,  but  wholly  refused  to  do  so.  And  the  orators  prayed,  that 
the  defendants  might  be  decreed  to  make  such  payment,  and  for 
general  relief. 

The  defendants  answered,  admitting  the  decease  of  John  Jack- 
son at  the  time  named  in  the  bill,  and  that  the  defendants  were  his 
heirs  at  law,  and  that  each  received  a  distributive  share  of  his  estate, 
amounting  to  about  $1400,00  each,  but  averring,  as  to  the  other 
facts  stated  in  the  bill,  that  they  were  unable  to  answer,  and  there- 
fore left  the  orators  to  their  proof.  Subsequently  the  defendants 
filed  a  supplemental  answer,  in  which  they  alleged,  that  if  the  facts 
stated  in  the  bill  were  true,  in  relation  to  the  execution  of  the  bond, 
and  the  failure  of  Waller  to  perform  faithfully  the  duties  of  bis 
agency,  and  the  commencement  of  the  suit  upon  the  bond,  and  the 
recovery  of  judgment  therein,  and  the  payment  of  such  judgment, 
yet  that,  during  the  pendency  of  that  suit  upon  the  bond,  the  orators, 
together  with  Seymour  Sellick,  then  living,  Edgar  L.  Ormsbee  and 
Edward  Jackson,  did,  by  writing  under  their  hands  and  seals,  re- 
lease Waller  from  all  liability  to  them,  collectively  or  severally,  on 
account  of  their  signing  the  bond,  and  from  all  accountability  to 
them  for  any  sums,  for  which  they  were  accountable,  or  might  be 
xxm.        74 
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made  accountable  in  the  suit  then  pending  thereon ;  and  the  defend- 
ants insisted,  that  if  they  would  otherwise  have  been  liable  to  the 
orators  for  contribution,  yet  that  they  were  thereby  released  from 
such  liability. 

These  answers  were  traversed  and  testimony  was  taken,  the  sub- 
stance of  which  is  sufficiently  stated  in  the  opinion  delivered  by  the 
court.  The  original  bond  was  alleged  to  have  been  lost,  and  testi- 
mony was  taken,  tending  to  prove  its  loss  and  contents,  which  were 
substantially  as  above  stated.  The  indenture,  recited  in  the  condi- 
tion of  the  bond,  was  not  produced,  nor  was  there  any  evidence  in 
reference  to  it.  The  release,  mentioned  in  the  supplemental  answer, 
was  proved,  and  was  signed  by  the  persons  named  in  the  supple- 
mental bill,  and  was  in  these  words  : — 

"  We  the  undersigned,  in  consideration  of  the  sum  of  one  dollar 
c  to  us  paid  by  Calvin  C.  Waller,  the  receipt  whereof  we  do  hereby 
*  acknowledge,  do  hereby  release,  acquit  and  discharge  the  said 
'  Waller  of  and  from  all  liability  to  us,  either  collectively  or  sev- 
'  erally,  on  account  or  by  reason  of  our  signing  a  bond,  as  sureties 
'  for  the  said  Waller,  in  the  penal  sum  of  fifteen  thousand  dollars, 
'  made  payable  to  Chester  Baxter,  William  Steele  and  William  Swett, 
'  conditioned  that  the  said  Waller  should  faithfully  act  as  the  agent 
'  and  attorney  for  said  persons  as  trustees  &c,  upon  which  bond 
'  a  suit  is  now  pending  in  the  county  court  in  and  for  the  county  of 
c  Windsor,  and  entered  at  the  November  Term  of  said  court  And 
'  we  hereby  discharge  said  Waller  of  and  from  all  accountability  to 
'  us  for  any  sums,  which  we  are  accountable  for,  or  which  we  may 
'  be  made  accountable  for,  in  the  said  suit.  Brandon,  June  6, 
« 1842." 

The  court  of  chancery,  December  Term,  1850, —  Bennett, 
Chancellor,— decreed,  that  the  orators  recover  against  each  of  the 
heirs  of  John  Jackson  one  sixth  part  of  one  thirteenth  part  of  the 
amount  of  damages  recovered  against  the  orators  in  the  suit  upon 
the  bond,  as  alleged  in  the  bill,  and  one  sixth  of  the  costs  of  this 
suit.     From  this  decree  the  defendants  appealed. 

Starr  and  Briggs  for  orators. 

1.  The  claim  of  the  complainants  against  the  heirs  of  John  Jack- 
son is  founded  on  the  provisions  of  the  statute  relating  to  the  "settle- 
ment of  estates,"  as  well  as  on  general  principles  of  equity.  Rev. 
St.  284,  285,  §§  45,  46,  48.  Jones  v.  Cooper,  2  Aik.  54.  Lowry 
v.  Stevens,  6  Vt.  113.    Bacheldtr  v.  Fisk,  17  Mass.  464. 
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2.  Whatever  may  be  the  rule  of  law  with  respect  to  the  rights  of 
the  complainants  to  proceed  jointly  against  the  defendants  for  a  con- 
tribution, they  have  an  undoubted  right  to  sue  jointly  in  a  court  of 
equity,  which  accommodates  its  decrees  to  the  rights  of  the  respec- 
tive parties  and  the  exigencies  of  the  case.  1  Story's  Eq.  475, 482. 
2.  Mad.  Ch.  177,  179.  Cuykr  v.  Ensworth,  6  Paige  32.  Hyde  v. 
Tracy,  2  Day  482.    McConnell  v.  McConnell,  11  Vt.  290. 

3.  The  discharge  of  Waller  by  the  complainants  was  executed  for 
a  nominal  consideration,  for  the  purpose  of  calling  him  as  a  witness 
in  defence  of  the  suit  upon  the  bond, — his  testimony  being  indispen- 
sable to  the  defence,  and  he  being  then  and  ever  since  wholly  in- 
solvent The  complainants  were  bound  to  make  a  faithful  defence 
to  that  suit,  in  order  to  hold  the  co-sureties  to  a  contribution  ,*  and 
that  could  not  be  done  without  the  testimony  of  Waller.  Hinsdill  v. 
Murray  et  al.,  6  Vt.  36.  McCollum  v.  Hinckley  et  al,  9  Vt.  143. 
Marsh,  Adm'r,  v.  Harrington,  18  Vt.  150. 

4.  No  claim  or  right  of  action  in  favor  of  the  complainants  against 
their  co-sureties  had  accrued  at  the  date  of  the  discharge  to  Waller ; 
it  would  not,  therefore,  at  law,  bar  their  right  of  recovery  against 
the  defendants.  1  Swift  300.  Learned  v.  Bellows,  8  Vt.  84.  Keeler 
v.  Bartine,  12  Wend.  110.  5  Bac.  704.  Chandler  v.  Herrick, 
19  John.  129.  Quarks  v.  Quarlcs,  4  Mass.  688.  Hastings  v. 
Dickinson,  7  Mass.  155.     Dart  v.  Dart,  7  Conn.  250. 

5.  The  discharge  of  Waller  by  the  complainants  did  not  impair 
his  liability  to  John  Jackson,  or  his  heirs,  and  could  not,  in  equity, 
affect  their  liability  to  contribute  to  the  complainants.  ]  Story's 
Eq.  477,  498.  Bank  of  Montpelier  v.  Dixon,  4  Vt.  587.  If  the 
discharge  of  Waller,  under  the  circumstances,  would  at  law  operate 
as  a  discharge  of  the  defendants,  it  is  stricti  juris,  a  technical  rule, 
that  will  not  govern  in  chancery.  1  Cow.  &  H.  Notes  214.  2  Eq. 
Dig.  416.  2  Story's  Eq.  542,  547.  Quick  v.  Stuyvesant,  2  Paige 
84.  Chase  v.  Barrett,  4  Paige  148.  Norton  v.  Wood,  5  Paige 
249.     Fuller  v.  Crittenden,  9  Conn.  401. 

6.  Chancery  will  relieve  against  the  operation  of  such  a  rule,  and 
will  restrict  the  operation  of  the  discharge  to  the  immediate  parties 
to  it,  under  its  general  rules  of  granting  relief  in  cases  of  surprise 
and  against  penalties  and  forfeitures.     1  Fonbl.  Eq.  434.     1  Story's 
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Eq.  131.  2  lb.  172.  2  Eq.  Dig.  416,  §§  15-21.  2  Sch.  &  Lef. 
31.     Mower  v.  Hutchinson,  9  Vt.  242. 

7.  Chancery  will  limit  the  operation  of  the  discharge  to  the  spe- 
cific purpose,  for  which  it  was  executed.  Wesley  v.  Thomas,  6 
Har.  &  Johns.  24.  Boyd  v.  Dunlap,  1  Johns.  Ch.  R.  482.  Wiser 
v.Blachly,  lb.  607.  Johnson  v.  Johnson,  11  Mass.  359.  Whe- 
lan  v.  Whelan,  2  Cow.  537.  Slocum  v.  Marshall,  2  Wash.  C.  C. 
397.  Flagg  v.  Mann,  2  Sumn.  C.  C.  487.  Claggett  v.  Salmon,  5 
GUI  &  Johns.  314. 

8.  The  complainants  are  entitled,  in  equity,  to  recover  of  the  de- 
fendants a  proportion  of  the  costs  in  the  judgment  paid  by  them,  and 
also  of  the  expenses  of  defending  the  suit  on  the  bond.  Marsh, 
Adm'r,  v.  Harrington,  18  Vt.  140.  Pennell  v.  Woodburn,  7  C.  & 
P.  117.  Lewis  v.  Ptake,  7  Taunt.  153.  Neale  v.  WylUt,  3  B.  & 
C.  533. 

C.  L.  Williams  for  defendants. 

There  is  no  sufficient  proof  of  there  ever  having  been  such  a 
bond,  as  that  described  in  the  bill.  The  original,  or  what  purported 
to  be  the  original,  is  shown  to  have  been  delivered  to  Johnson,  and 
there  is  nothing  to  show,  but  that  it  is  still  there.  Without  the  pro- 
duction of  the  original,  or  Johnson's  testimony  as  to  its  loss,  all  the 
testimony  introduced  as  to  its  contents  is  inadmissible.  3  Phil.  Ev., 
Cow.  &  H.  Notes,  1217,  1226,  1229.  King  v.  Inh.  of  Castleton, 
6  T.  R.  236.     King  v.  Denio,  14  E.  C.  L.  102. 

The  judgment  recovered  in  the  suit  upon  the  bond  is  not  evidence 
against  these  defendants,  for  the  purpose  of  proving  Waller's  delin- 
quency. Neither  they,  nor  their  ancestor,  nor  any  person  represent- 
ing him,  were  party  or  privy  to  the  suit,  in  which  it  was  rendered. 
1  Greenl.  Ev„  §§  527,  538.     1  Phil.  Ev.  326.     Sturgis  v.  Beach, 

1  Cow.  507,     Burrill  v.  West,  2  N.  H.  190.    Thompson  v.  Young, 

2  Ham.  334.  Bramble  v.  Pouttney,  11  Vt.  209.  The  other  evi- 
dence in  the  case  is  wholly  insufficient  to  prove  any  breach  of  the 
bond  on  the  part  of  Waller. 

The  indenture,  mentioned  in  the  bond  as  containing  the  obliga- 
tions and  duties  assumed  and  to  be  performed  by  Waller,  the  breach 
of  which  the  complainants  must  establish,  is  not  produced,  nor  is 
any  evidence  given  of  its  existence  or  contents.    The  rule  is  given 
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in  all  treatises  upon  evidence,  that  where  the  condition  of  a  bond  is 
for  the  performance  of  covenants  in  some  other  deed,  proof  must  be 
given  of  the  execution  of  the  deed  referred  to,  as  well  as  of  the 
breaches  assigned.  2  Phil.  Ev.  169.  2  Greenl.  Ev.,  §  289.  2 
Stark.  Ev.  309.     Esp.  Ev.  120.    Rose.  Ev.  316. 

If  the  defendants  are  liable  to  contribution  they  are  liable  each 
individually,  and  only  in  proportion  to  their  respective  shares. 
Slade's  St.  350,  §  80.  Rev.  St.,  c.  49,  §  50.  The  proportion  of 
each  should  be  ascertained  and  separately  adjudged,  and  the  burden 
of  collecting  of  those  residing  out  of  the  state  will  be  thus  properly 
thrown  upon  the  complainants. 

The  release,  which  the  complainants  gave  to  Waller,  discharges 
any  claim,  which  they  otherwise  might  have  bad  against  their  co- 
sureties. The  effect  of  a  discharge,  or  even  of  an  extension  of  time, 
given  by  a  creditor  to  the  principal,  is  to  release  the  surety.  Theob. 
Pr.  &,  Sur.  li4,  127.  9  Vt  146.  18  Vt.  614.  One  reason  of 
this  rule  is,  that  the  surety's  situation  is,  or  is  likely  to  be,  impaired 
by  such  discharge,  or  extension  of  time ;  and  another  reason  is,  that 
if  it  were  otherwise,  the  discharge  of  the  principal  would  not  avail 
him,  and  an  extension  of  it  to  the  surety  is  necessary,  to  secure  the 
intended  effect  of  discharging  the  principal.  Ex  parte  Wilson,  11 
Ves.  410.  Ex  parte  Gifford,  6  Ves.  805.  These  reasons  are  appli- 
cable to  the  present  case.  The  discharge  of  a  surety  releases  his  co- 
surety to  the  extent  of  the  claim,  which  he  would  otherwise  have  had 
against  the  discharged  surety.  Hodgson  v.  Hodgson,  2  Keen  704. 
Onge  v.  Truelock2  Molloy  31 ,  is  a  direct  authority  for  the  defendants. 
It  decides,  that  if,  in  a  suit  for  contribution,  any  of  the  funds  of  the 
principal,  or  of  the  co-sureties,  should  have  been  lost  on  account  of  tb$ 
laches  of  the  plaintiff  in  not  having  pursued  them,  his  claim  for  con* 
tribution>  would  be  affected  to  the  extent,  to  which  the  sureties, 
against  whom  relief  is  sought,  may  suffer  by  such  neglect.  Here 
they  have  not  simply  by  their  laches,  but  by  their  direct  act  of  dis- 
charging the  principal,  cut  off  all  claim  of  indemnity,  which  these 
defendants  would  have  otherwise  had  upon  their  principal.  It  seems 
to  be  well  settled  at  law,  that,  if  a  person  release  one  of  his  co-con* 
tractors,  or  co-obligors,  he  cannot  recover  of  his  co-obligors  that 
which  he  would  have  been  entitled  to  recover  of  the  one  discharged, 
and  that,  if  either  of  them  should  pay  more  than  their  just  propor* 
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tion,  they  mast  look  for  that  proportion  of  the  excess,  which  they 
would  have  been  entitled  to  recover  of  the  one  discharged,  to  the 
one  discharging  him.  Duke  v.  Pawned,  1  M.  &  M.  430,  [22  £.  C.  L. 
350.]  Beckett  v.  Wood,  6  Bing.  380,  [37  E.  C.  L.  418.]  The 
avowed  reason  for  these  decisions,  that  is,  that  the  releasor  must  be 
considered  as  having  voluntarily  abandoned,  against  all,  that  which, 
but  for  his  own  act  of  releasing,  he  might  have  recovered  of  the  per- 
son released,  is  surely  applicable  here.  It  is  no  answer  to  this,  that 
Waller  is  insolvent ; — a  mere  liability  to  be  prejudiced  is  sufficient 
to  discharge  the  surety.  Pitman  on  Pr.  &  Sur.  171.  Samuel  v. 
Howath,  3  Mer.  272.  Bowmaker  v.  Moore,  7  Price  223.  Theob. 
Pr.  &  Sur.  122. 

Hobart  v.  Stone,  10  Pick.  215,  is  decisive  of  the  present  case.  It 
is  there  held,  that  a  co-surety's  liability  to  contribute  is  a  collateral 
obligation  only,  that  the  principal  is  originally  liable  to  reimburse 
the  whole  amount  paid  by  the  surety,  and  the  obligation  of  the  co- 
surety is  contingent  only,  dependent  upon  the  inability  and  failure  of 
the  principal  thus  to  reimburse.  It  follows,  as  a  necessary  conse- 
quence, that  whatever  discharges  the  principal  will  of  course  dis- 
charge the  collateral  and  contingent  liability  of  the  co-surety. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  a  bill  in  equity,  brought  by  the  orators, 
who  were  joint  signers  of  a  bond  ,*  with  the  defendants1  ancestor,  for 
the  faithful  discharge sf  duty,  by  Calvin  C.  Waller,  as  agent  and 
attorney,  in  regard  to  certain  'matters  undertaken  by  him.  He  failed 
in  that  undertaking,  and  suit  being  brought  on  the  bond,  against  the 
signers,  with  the  exception  of  Jackson  and  some  others,  judgment 
was  obtained,  for  the  default  of  Waller,  and  the  plaintiffs  paid  the 
amount,  being  some  fourteen  thousand  dollars,  (including  costs,) 
besides  counsel  fees.  This  bill  is  brought  to  compel  contribution  on 
the  part  of  Jackson's  heirs,  he  having  deceased,  and  his  estate  hav- 
ing been  distributed  to  the  defendants,  as  his  heirs.  In  the  course 
of  the  trial  of  the  suit  for  Waller's  alleged  defalcations,  it  became 
important,  and  indispensable  almost,  for  the  interest  of  the  signers 
of  the  bond,  to  make  use  of  the  testimony  of  Waller,  if  that  could  be 
done.  For  as  he  was  the  only  one,  who  knew  any  facts,  sufficient  to 
reduce  the  liability  below  the  penalty  of  the  bond,  915,000,  it  would 


JUNE  TERM,  1851.  591 

Fletcher  et  al.  v.  Jackson  et  al. 

be  necessary  to  suffer  judgment  for  that  amount,  or  else  resort  to  the 
testimony  of  Waller,  which  could  only  be  used,  by  releasing  his  in- 
terest,— which  the  plaintiffs  did,  by  executing  to  him  a  general  re- 
lease of  all  liability  to  them,  by  reason  of  the  plaintiffs  having  signed 
the  bond  as  surety  for  him.  He  was  admitted  as  a  witness,  and  the 
amount  of  the  recovery  reduced  something  like  two  thousand  dol- 
lars, and  there  was  a  reasonable  prospect,  at  the  time,  that  the  re- 
covery would,  in  that  way,  be  reduced  to  a  considerably  lower  sum. 
The  other  facts  necessary  to  understand  the  points  decided  by  the 
court,  will  appear  in  the  course  of  the  opinion. 

1.  A  question  is  made  in  regard  to  the  proof,  which  was  intro- 
duced to  show  the  loss  of  the  original  bond.  This  is  a  point  not 
very  material  to  the  ultimate  determination  of  the  case,  as,  if  the 
proof,  which  was  offered,  is  insufficient,  it  can  hereafter  be  supplied, 
if  the  case  can  be  sustained  upon  other  grounds.  The  general  rule 
upon  this  subject  is  familiar,  that  reasonable  search  shall  be  made 
in  the  place,  where  the  paper  is  last  known  to  have  been,  and  if  not 
found  there,  then  its  present  place  of  dgposU^hall  be  searched  out, 
in  the  usual  mode,  by  making  i^JWPT^H^HI^ost  likely  to  know 
its  whereabouts, — and  that  iyojkdfclree,  or  xl^Srson  last  known 
to  have  had  its  custody.  In  \e  present  ci^^ttwoof  seems  to  be 
somewhat  defective,  in  not  plj|U|PlgqK»ro^nmy  of  Johnson, 
who,  as  cashier  of  the  Bank  M  w  oodstock.^msAw  last  to  have 
had  the  paper  in  his  custody.  WuUBHB^n'vvjAtock  seems  to 
have  been  the  only  place  of  dep«li^jjj^heJ^lffffduring  the  trial  of 
the  former  suit,  and  since,  so  far  as  we  tfm  now  learn.  And  there 
does  not  seem  to  be  any  certain  legal  proof  in  the  case,  that  the 
bond  is  not  now  in  the  bank,  although  it  is  highly  probable,  that  it 
is  not,  as  matter  of  mere  conjecture,  rather  than  of  legal  proof. 
And  if  not  there,  there  is  nothing  to  show  when,  or  by  whom,  it  was 
removed.     But  we  have  expended  but  little  time  upon  this  point. 

2.  Some  question  is  made,  whether  distinct  proof  should  not  have 
been  adduced,  in  this  case,  to  show  the  terms  of  the  original  inden- 
ture, by  which  the  association  was  constituted.  But  that  is  recited, 
in  substance,  in  the  bond  executed  by  the  plaintiffs  and  Jackson, 
and  this  recital,  upon  general  principles  of  estoppel,  will  conclude 
the  defendants. 

3.  How  far  the  record  of  the  recovery  against  the  plaintiffs,  upon 
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trial  and  full  defence,  the  testimony  of  Waller  being  used,  is  to  be 
regarded  as  prima  facie  evidence  of  Waller's  default,  it  is  not 
strictly  necessary  to  determine  here,  perhaps,  as  there  is  some  testi- 
mony beyond  this,  and  the  record  is  clearly  competent  evidence  in 
the  case,  to  show  the  amount  of  the  recovery  against  the  plaintiffs. 
The  general  rule  undoubtedly  is,  that  in  a  collateral  undertaking  by 
way  of  guaranty,  where  a  suit  is  necessary  to  fix  the  liability  of  the 
guarantor,  the  first  judgment  is  prima  facie  evidence  of  the  default 
But  where  the  guarantor  is  liable  without  suit  against  the  principal, 
the  judgment  against  him  is  regarded  as  strictly  matter  inter  alios. 
The  judgment  of  eviction,  in  order  to  show  a  breach  of  the  cove- 
nants of  warranty,  is  a  case  of  the  first  class.  The  judgment  of 
eviction  is  a  necessary  step  in  making  out  the  liability  of  the  war- 
rantor, that  is  the  casus  foederis.  So,  too,  generally,  I  apprehend, 
when  any  one  undertakes  to  indemnify  against  the  consequences  of 
a  suit,  or  that  a  suit  brought  shall  be  effectual,  the  judgment,  in 
either  case,  being  the  casus  foederis,  is  prima  facie  evidence  of  the 
liability. 

And  on  the  other  hand,  where  the  suit  may,  in  the  first  instance, 
be  brought  directly  against  the  guarantor,  the  judgment  against  the 
principal,  without  notice  to  the  guarantor,  is  not  evidence ;  and  so, 
too,  if  the  guarantor  have  notice  of  suit  against  the  principal,  he  is 
not  obliged  to  concern  himself  in  its  defence,  but  may  await  a  suit 
against  himself,  and  then  insist  upon  the  right  to  contest  the  whole 
ground.  The  cases  of  joint  and  several  obligors,  and  especially  of 
sureties  and  co-sureties,  as  a  general  rule,  we  apprehend,  have  been 
ranked  under  the  latter  class  of  cases.  Bramble  v.  Poultney,  11  Vt 
208.  Hence  it  has  been  generally  held  in  this  class  of  cases,  that 
a  release  of  the  joint  debtor,  from  his  liability  to  contribute  to  the 
costs  and  expenses  of  the  suit,  makes  him,  when  not  a  party  to  the 
suit,  a  competent  witness  for  the  defendants,  and  that  a  joint  debtor, 
when  not  sued,  is  always  a  competent  witness  for  the  plaintiffs,  with- 
out a  release.  Many  would  therefore  regard  the  release  of  the  plain- 
tiffs to  Waller  more  extensive  than  it  need  to  have  been.  But  that 
question  may  arise  hereafter.  We  think,  therefore,  that  although 
the  record  was  evidence,  like  any  other  fact,  to  show  the  amount  of 
the  payment  made  by  the  plaintiff  and  the  circumstances  under 
which  it  was  made,  we  could  scarcely  regard  it  as  evidence  beyond 
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that.  But  there  being  some  slight  evidence  in  the  case  beyond  that, 
we  might  not  deem  it  necessary  to  open  the  case  upon  this  ground. 
These  extracts  from  the  record  are  not  evidence  of  the  particular 
facts  recited  therein.  The  exemplification  of  the  entire  record  is 
necessary  for  any  such  purpose. 

4.  The  fact,  that  the  case  was  referred,  in  the  county  court,  and 
that  judgment  was  entered  by  consent,  in  the  supreme  court,  will 
not,  under  the  circumstances,  affect  the  judgment,  as  evidence  in 
this  case.  The  necessity  of  both  those  steps  is  sufficiently  explained 
by  the  evidence. 

5.  In  regard  to  the  extent  of  the  plaintiffs'  right  to  contribution, 
as  against  the  defendant,  we  think  the  rule  laid  down  by  this  court 
in  Marsh,  Adm'r,  v.  Harrington,  18  Vt.  150,  is  strictly  applicable. 
The  right  of  the  co-sureties,  in  such  cases,  to  compel  contribution 
for  costs  and  expenses  incurred  in  defending  a  suit,  depends  alto- 
gether upon  the  question,  whether  such  a  defence  were  made  under 
such  circumstances,  as  to  be  regarded  hopeful  and  prudent.  If  so, 
the  expenses  of  defence  may  always  be  recovered.  The  case  of 
Knights  v.  Hughes,  3  C.  &  P.  467,  is  only  a  nisi  prius  case,  and 
not  much  authority  any  way ;  and  so  far  as  it  impugns  the  rule 
above  laid  down,  it  is  in  conflict  with  the  general  tenor  of  the  cases 
upon  the  subject,  and  especially  with  the  one  last  cited  from  our  own 
reports.  The  general  rule  upon  this  subject  is  correctly  stated  in 
the  American  note  to  Deering  v.  Winchebea,  White  &  Tudor's 
Leading  Cases  in  Equity ;— "  In  assumpsit  the  surety  may  recover 
of  the  co-surety  what  he  has  paid,  with  interest  and  cost;"  citing 
Hay  den  v.  Cabot,  17  Mass.  169,  which  fully  sustains  the  dictum, 
except  that  it  is  a  suit  by  a  surety  against  his  principal ;  but  the 
principle  is  the  same,  I  apprehend ; — also  Wynn,  Adm'r,  v.  Brook, 
5  Rawle  106,  which  I  have  not  seen. 

6.  We  entertain  no  doubt,  upon  the  proofs  in  the  case,  that  the 
plaintiffs  paid  the  judgment  against  them  jointly,  and  may  well  sus- 
tain this  suit  in  their  favor  jointly.  And  we  see  no  objection  to  the 
decree  in  the  case  being  against  the  defendants  severally,  for  so 
much  as  each  is  liable  for.  Their  obligation  is  in  its  nature  several 
and  the  statute  seems  to  contemplate,  that  the  remedy  shall  be  sev* 
eral.    Rev.  St.,  chap.  49,  §§  51,  52. 

The  only  serious  difficulty,  which  we  have  found  in  the  case,  is 
xxiii.        75 
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in  relation  to  the  effect,  which  the  plaintiffs'  release,  given  to  Waller, 
the  acknowledged  principal,  shall  have  in  this  suit  for  contribution 
against  co-sureties,  in  relation  to  the  very  money  recovered  in  the 
suit,  in  which  the  release  was  given.  And  although  we  have  felt 
sincerely  desirous  of  affording  the  plaintiffs  that  equitable  relief,  to 
which  upon  general  principles  they  are  no  doubt  entitled,  it  seems 
impossible  to  regard  this  release  as  having  any  less  effect,  at  law 
certainly,  than  to  cut  off  all  collateral  remedies  for  the  principal 
thing  released.  This  is  one  of  the  most  obvious  and  universally 
recognized  principles  of  the  law  of  contract.  It  is,  upon  principle, 
almost  too  plain  to  admit  of  simplification.  To  suppose  the  contrary 
would  be  to  expect  the  stream  to  continue  when  its  fountains  were 
cut  off;  or  a  weight  to  remain  suspended,  when  the  power  which 
sustained  it  was  removed,  or  that  the  obligation  of  the  sureties  is 
superior  to  that  of  the  principal,  or  that  it  is  something  different 
from  and  independent  of  it.  But  all  good  sense  and  sound  logic,  all 
experience  and  all  learning,  teach  the  reverse. 

In  form  it  may  not  appear  so  obviously  absurd,  that  the  plaintiffs 
should  claim  to  maintain  this  action,  after  having  released  Waller, 
as  that  a  creditor,  having  released  his  principal  debtor,  should  claim 
to  recover  of  the  surety,  without  reserving  any  right  to  go  against 
the  surety ;  but,  in  fact,  it  is  the  same  thing.  The  plaintiffs  and 
Jackson  were  sureties,  jointly,  for  Waller  to  the  common  creditor, 
the  association  who  employed  Waller.  But  there  was  also  a  subor- 
dinate suretyship  for  Waller,  to  each  other.  Upon  payment  of  any 
sum  of  money  for  Waller  to  the  common  creditor,  by  any  one  of  the 
sureties,  a  Tight  of  action  accrued  to  that  one  to  recover  of  Waller 
the  whole  sum  paid,  and  the  other  sureties  were  severally  bound,  as 
surety  for  Waller,  and  collateral  to  his  primary  obligation,  in  their 
aliquot  proportion  of  the  entire  sum.  Thus  these  plaintiffs,  by  re- 
leasing Waller  from  all  liability  to  refund  any  sum  they  should  pay, 
of  necessity  thereby  released  all  collateral  obligations,  resting  upon 
the  co-sureties,  to  contribute  their  proportion  of  the  sum  primarily 
due  from  Waller,  and  which  had  been  released  to  him.  So  that, 
had  the  release  been  executed  by  but  one  of  the  sureties,  and  he 
subsequently  compelled  to  pay  the  whole  debt,  he  must  be  content 
to  bear  the  loss.  By  releasing  Waller  he  became  principal,  as  to 
any  liability  assumed  by  himself.    By  contracting  not  to  sue  the 
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principal  debtor,  he  impliedly  bound  himself  not  to  do  that  indirectly, 
which  he  had  assumed  not  to  do  directly. 

It  seems  to  us,  that  this  is  a  matter,  which  cannot  be  made  more 
perspicuous  by  argument,  or  illustration.  The  case  of  Hobart  v. 
Stone,  10  Pick.  215,  is  fully  in  point,  and  the  reasons  assigned  quite 
sufficient,  and  as  satisfactory  as  could  be  given,  as  it  seems  to  us. 
The  court  say,  "  A  co-surety's  obligation  to  contribute  is  collateral 
"  only,  and  whatever  discharges  the  principal  will  of  course  dis* 
"  charge  the  co-surety."  If  the  obligation  of  Jackson,  to  contribute 
his  aliquot  proportion  of  any  sum  the  other  sureties  should  be  com* 
pelled  to  pay  for  Waller,  by  virtue  of  the  joint  undertaking  of  all, 
was  really  an  obligation  of  suretyship  for  Waller,  and  merely  collat- 
eral to  his  primary  obligation  to  refund  the  whole  sum  paid, — and  it 
seems  to  us  impossible  to  regard  it  otherwise, — then  it  is  clear,  up- 
on general  principles,  that  when  the  plaintiffs  put  it  out  of  their 
power  to  sue  Waller,  they  lost  all  claim  upon  his  sureties.  For  the 
law  regards  any  modification  of  the  principal  contract,  by  which  the 
right  of  action  is  suspended,  for  the  shortest  time,  as  a  release  of  the 
surety.  But  it  seems  needless  to  pursue  this  matter  farther.  A 
suretyship  is  merely,  in  the  language  of  the  statute  of  frauds,  "  an 
undertaking  for  the  debt  of  another,"  and  the  defendants1  undertak- 
ing was  nothing  else. 

One  view  of  the  case  has  been  urged  upon  our  consideration, 
which  has  indeed  something  of  plausibility  about  it,  and  which  we 
have  examined  with  some  care,  and  with  a  disposition  to  adopt  it,  if 
found  applicable  to  the  case.  It  is,  that  the  release,  being  given  for 
one  object,  shall  not,  in  a  court  of  equity,  be  permitted  to  operate 
beyond  its  primary  purpose,  and  thus  produce  an  end,  not  in  con- 
templation at  the  time  of  its  execution.  But  there  seem  to  us  invin- 
cible obstacles  in  the  way  of  applying  any  such  rule  of  restraint  to 
the  operation  of  this  release. 

1.  This  release  was  intended  to  remove  all  interest  of  Waller  in 
the  then  pending  litigation,  and  to  effect  that  object  by  removing,  at 
once,  from  him  all  possible  prospective  liability  for  any  portion  of 
the  judgment  recovered  in  that  suit  This  surely  would  not  have 
been  effected  in  the  mode  contemplated,  if  Jackson,  or  his  heirs, 
were  still  liable  to  contribution.  For  if  so,  they  must  of  course  have 
an  action  against  Waller  for  the  amount    And  we  learn  from  the 
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testimony,  that  this  view  was  suggested,  as  an  answer  to  the  release, 
and  the  referees  held,  that  it  did  remove  Waller's  interest,  upon  the 
ground,  doubtless,  that  the  release  of  Waller  from  all  liability  did,  by 
consequence,  release  the  co-sureties  from  contribution. 

2.  But  if  we  should  regard  this  release  as  more  extensive  than  it 
need  be,  to  accomplish  the  object  of  releasing  Waller's  interest  in 
that  suit,  it  will  be  difficult  to  say,  there  was  any  mistake  or  misap- 
prehension of  the  parties,  in  regard  to  its  execution.  It  is  just  such 
a'  paper,  as  the  parties  chose  to  execute ;  and  if  it  could  be  shown, 
that  the  parties  mistook  its  operation  in  this  suit,  or  did  not  have 
that  in  mind,  it  will  not  make  out  a  case  for  the  interference  of  a 
court  of  equity,  to  restrain  the  operation  of  the  contract  For  the 
parties,  if  they  understood  the  subject  matter  of  their  oontract,  were 
bound  to  know,  that  it  must  cut  off  all  contribution  from  co-sureties, 
to  the  extent  of  the  release,  in  order  to  produce  the  immediate  end 
in  view.  A  release  of  Waller  from  all  liability  to  refund  the  expense 
of  the  then  pending  litigation  would,  as  we  have  already  suggested, 
doubtless  have  removed  all  interest  in  Waller.  But  to  have  that 
effect,  it  must  not  only  have  had  the  effect  to  release  him  from  all 
direct  claim  for  such  expense,  but  from  all  indirect  claim,  by  means 
of  the  co-sureties.  And  so  must  any  release,  to  remove  Waller's 
interest,  operate,  not  only  upon  the  direct  claim  against  Waller,  but 
upon  all  collateral  remedies  for  the  same  thing.  And  this  is  the 
view  the  referees  must  have  taken  of  the  thing,  in  order  to  admit 
Waller. 

And  in  this  view  of  the  subject,  it  is  not  that  the  parties  have  exe- 
cuted a  release  operating  more  extensively,  than  it  needed  to  have 
operated,  or  than  it  was  expected  to  operate,  but  that  probably, 
either  through  mistake  of  the  law,  or  from  over  caution,  and  to 
save  all  question,  and  make  the  matter  eecure,  they  saw  fit  to  give 
Waller  a  general  release  "  from  all  liability,"  when  probably  a  more 
restricted  release  might  have  answered  the  end  equally  well.  But 
was  it  ever  known,  that  parties,  having  proceeded  upon  any  such 
ground,  could  claim  to  be  set  back  upon  their  former  standing! 
We  think  not.  One  might  almost  as  well  expect  to  be  informed,  on 
application  to  a  court  of  equity,  in  advance,  what  kind  of  release 
they  should  execute.  The  truth  is,  that  parties  must  act,  in  such 
cases,  and  they  expect  jto  act,  altogether  upon  their  own  responsi- 
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bility ;  and  if  they  release  a  right  of  action,  in  order  to  get  a  witness 
admitted  to  testify,  when  no  such  release  was  necessary,  or  give  a 
broader  release  than  was  needful,  they  must  abide  the  consequences ; 
and  it  would  be  a  novel  case  for  a  court  of  equity,  in  such  case,  to 
restore  the  party  to  the  rights  which  he  had  thus  unnecessarily  re- 
leased. If  that  could  be  done,  the  proceeding  of  releasing  a  witness 
would  be  a  safe  one  ! 

But  those  cases,  where  courts  of  equity  interfere  to  restrain  the 
operation  of  releases,  are  confined  within  narrow  limits  and  proceed 
upon  principles  of  well  settled  law. 

1.  Courts  of  equity  will  restrain  a  general  release  to  the  thing,  or 
things,  intended  to  be  released.  As,  upon  a  release  of  all  demands, 
when  some  particular  demand  was  in  view,  the  court  of  chancery 
will  not  allow  the  release  to  take  advantage  of  the  general  words,  to 
defeat  the  collection  of  a  demand  not  then  in  the  minds  of  the  par- 
ties. So,  too,  a  court  of  equity  will  reform  contracts,  in  all  cases, 
upon  the  most  indubitable  evidence,  that  they  were  so  drawn,  as  not 
to  express  the  intention  of  the  parties. 

2.  Another  class  of  cases,  where  courts  of  equity  relieve  the  party 
from  the  consequences  of  his  own  inadvertence  to  some  extent,  is 
where  he  is  made  liable,  at  law,  for  a  penalty,  or  where  the  terms  of 
his  contract  subject  him  to  loss,  in  the  nature  of  a  forfeiture.  In 
all  such  cases  courts  of  equity  interfere,  and,  when  the  damages  are 
clearly  subject  to  estimation,  upon  the  payment  of  such  sum  as  is 
full  compensation,  decree  restitution. 

3.  The  case  of  Claggett  v.  Salmon,  5  Gill  &  Johns.  314,  cited 
from  2  Eq.  Dig.  417,  decides,  that  when  the  creditor  releases  one  of 
two  or  more  joint  and  several  debtors,  not  intending  to  release  the 
debt,  a  court  of  equity  will  restrain  the  operation  of  the  release. 
The  case,  upon  examination,  I  find  to  be  precisely  the  same  case 
put  by  Ld.  Eldon,  in  Boultbee  v.  Stubbs,  18  Ves.  20,— that  is,  that 
of  a  composition  made  with  the  principal,  reserving  the  right  to  col- 
lect the  balance  of  the  surety, — which  Ld.  Eldon  justly  says  is  "  so 
very  absurd,  that  it  ought  to  appear  plainly/' — and  it  is  no  prece- 
dent for  the  present  And  it  seems  to  us  impossible  to  find  any  gen- 
eral principle,  established  by  the  past  history  of  equity  jurisprudence, 
which  would  justify  our  limiting  the  operation  of  this  release,  in  this 
case,  which  would  not  equally  justify  that  interference  in  all  cases. 
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where  we  might  suppose  it  more  just,  if  the  parties  had  made  a  dif- 
ferent contract. 

4.  In  form,  if  any  such  interference  of  the  court  were  desired, 
upon  the  coming  in  of  the  supplemental  answer,  urging  this  portion 
of  the  defence,  the  orators  should  have  filed  their  supplemental  bill, 
stating  the  grounds  upon  which  they  desired  to  contest  the  release, 
so  as  to  have  had  the  matters  properly  in  issue  before  the  court.  But 
that  is  mere  form,  and  could  be  reached  now,  if  the  merits  were  in 
favor  of  the  plaintiffs.  Claggett  v.  Sainton  expressly  requires,  that 
the  cause  for  giving  a  contract  of  release  a  restricted  operation 
should  be  alleged  in  the  bill,  and  issue  joined  on  that  point,  in  order 
to  justify  a  decree  qualifying  its  operation.  So  that  in  strictness 
this  question  did  not  arise  in  this  case ;  but  as  it  was  important  to 
have  it  settled,  and  either  now  or  hereafter  it  must  arise  in  the  case, 
and  it  having  been  fully  argued,  we  have  examined  it  and  given  the 
result  of  that  examination.  We  do  not  intend  to  say,  that  the  chan- 
cellor will  be  absolutely  precluded  from  now  suffering  the  question 
to  be  raised  in  form  upon  the  record ;  but  it  seems  to  us,  that  such 
a  step  could  not  avail  the  orators. 

The  result  is,  that  this  decree  must  be  reversed,  and  the  case  be 
remanded  to  the  court  of  chancery,  with  instructions  to  that  court 
to  dismiss  the  plaintiffs1  bill. 

Notx  bt  Redfield,  J.  JVesUy  v.  Thomas,  6  Uar.  &  Johns.  24,  is  where 
a  court  of  equity  decreed  a  mortgage  to  be  surrendered  to  be  cancelled,  after  the 
debt  was  paid,  for  which  the  mortgage  bad  been  given,  as  collateral  security  to 
some  one  remotely  holden.  It  has  no  bearing  whatever  upon  the  question  invol- 
ved in  the  present  case.  The  case  of  Claggett  v.  Salmon  has  been  already 
stated.  It  was  decided  upon  the  authority  of  the  English  cases,  allowing  the 
creditor  to  compound  with  the  principal,  reserving  the  right  to  collect  the  balance 
of  the  surety,  and  although  most  absurd,  as  Ld.  Eld  on  says,  is  there  regarded  as 
law;  and  it  comes  nearer  the  present  case,  than  any  other  1  have  seen.  But  it  is, 
in  fact,  an  authority  against  the  plaintiffs.  In  that  case  the  plaintiffs  made  an  ex- 
press reservation  of  the  right  to  go  against  the  surety  for  the  balance,— and  which 
Ld.  Eld  on  says  must  appear  very  plainly,  or  it  will  not  be  allowed,— while  in 
the  present  case  there  is  no  such  reservation,  either  express,  or  implied;  and  if 
there  had  been,  it  would  have  defeated  the  very  purpose  of  giving  the  release, 
that  is,  removing  the  interest  of  Waller.  The  case  of  JRrby  et  ux.  v.  Taylor  *t 
al.t  6  Johns.  Ch.  R.242,  is  the  case  of  settling  the  guardianship  account  with  one 
of  the  guardians,  as  to  his  share,  expressly  excepting  the  other  two  guardians ; 
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and  the  court  held,  that  the  release  should  not  operate  in  favor  of  the  guardians 
not  intended  to  he  released.  Reigal  v.  Wood,  1  Johns.  Cb.  R.  402,  is  where 
the  court  set  aside  securities  obtained  by  fraud.  Wiser  v.  Blackly  t  1  Johns. 
Cb.  R.  607,  is  tbe  common  case  of  reforming  a  deed,  or  contract,  to  correct  a  mis- 
take. Boyd  v.  Dunlap,  1  Johns.  Ch.  R.  482,  is  the  common  case  of  allowing  a 
deed  to  stand  as  security  for  the  valid  portion  of  the  sum  included  in  the  condition, 
— one  portion  being  clearly  against  good  conscience.  In  the  case  of  Owen  v. 
Hbman,  15  Jurist  389,  Am.  Ed.  vol.  3,  p.  112,  before  the  Lord  Chancellor  so 
late  as  February,  1861,  it  seems  to  be  considered,  that  any  contract  between  the 
creditor  and  principal  debtor,  by  which  the  contract  is  substantially  varied,  al- 
though with  tbe  express  stipulation,  that  the  surety  shall  remain  liable,  is  wholly 
inadmissible. 
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David  Gorham  v.  George  W.  Daniels,  Fessenden  Clark,  Rod- 
net  Baxter  and  David  Averill. 

Statute  of  uses.     Dower.     Right  of  entry  of  dowress.     Freehold 
estate  commencing  infuturo. 

The  English  statute  of  uses  of  Henry  8  is  not  in  force  in  this  state. 

When  land  is  conveyed,  reserving  an  estate  therein  daring  the  lives  of  the  grantor 
and  his  wife,  the  wife  not  being  party  to  the  deed,  the  estate  descends,  upon 
the  decease  of  the  husband,  to  his  personal  representatives,  and  the  wife  is  en- 
titled to  dower  therein. 

And,  as  dowress,  the  wife,  previous  to  her  dower  being  assigned,  has  the  same 
right  of  lutry  upon  the  land,  whether  as  against  a  stranger  or  her  co-tenant, 
which  the  husband  had  during  his  life. 


JUNE  TERM,  1851.  601 

% 


Gorfaam  v.  Daniels  et  al. 


Under  the  statutes  of  this  state  in  reference  to  conveyancing,  there  is  no  objection 
whatever  to  the  creating  of  a  freehold  estate,  in  terms,  to  take  effect  in  future. 

Trespass  quart  clausum  f regit  The  action  came,  upon  excep- 
tions, from  Windham  county  court.  Plea,  the  general  issue,  and 
trial  by  the  court,  September  Term,  1846, — B.  Ormsbee,  Assistant 
Judge  of  Windham  county  court,  presiding.  The  trial  was  had 
upon  a  case  stated  by  the  parties  substantially  as  follows. 

On  the  twenty  first  day  of  February,  1831,  Amaziah  Richmond, 
being  well  seized  in  fee  of  a  certain  tract  of  land  in  Westminster, 
conveyed  the  same,  by  deed,  duly  executed  and  recorded,  to  Warren 
Richmond,  by  metes  and  bounds,  but  with  this  reservation; — 
"  Meaning  to  convey  one  half  of  the  above  described  land,  with  one 
"  half  of  the  building  standing  on  the  premises,  and  the  other  half 
"  not  to  come  into  possession  of  it  not  till  after  my  decease,  Ama- 
"  ziah  Richmond's  and  Sarah  Richmond's  decease ; — it  is  meant  to 
"  convey  the  whole  of  the  above  described  land  after  the  death  of 
"Amaziah  Richmond  and  Sarah  Richmond."  The  consideration 
was  expressed,  in  the  deed,  to  be  750,00.  Warren  Richmond  there- 
upon came  with  his  family  into  the  dwelling  house  on  the  premises, 
and  occupied  and  cultivated  the  land, — Amaziah  Richmond  and 
Sarah,  his  wife,  who  were  the  father  and  mother  of  Warren  Rich- 
mond, continuing  in  the  same  house  and  living  and  taking  their 
food  with  Warren  and  his  family,  until  the  decease  of  Amaziah 
Richmond,  and  Warren  doing  all  the  business  in  relation  to  the 
management  of  the  farm  and  supporting  Amaziah  Richmond  and 
his  wife.  On  the  ninth  day  of  November,  1842,  Warren  Richmond, 
having  occasion  to  raise  money,  for  that  purpose  mortgaged  the 
premises  to  Timothy  H.  Hall ;  and  the  mortgage  debt  having  be- 
come due,  Hall  obtained  a  decree  of  foreclosure,  which  became  ab- 
solute in  1844 ;  and  on  the  twenty  third  day  of  March,  1844,  Hall 
assigned  and  conveyed  all  his  interest  in  the  mortgaged  premises  and 
decree  of  foreclosure  to  the  present  plaintiff.  On  the  tenth  day  of 
January,  1843,  the  Bank  of  Bellows  Falls  caused  all  the  right,  title, 
interest,  benefit,  or  claim  and  use  of  Amaziah  Richmond  in  the 
premises  to  be  attached  at  their  suit,  and  at  the  May  Term,  1843, 
of  Windham  county  court  judgment  was  rendered  against  Amaziah 
Richmond,  in  that  suit,  for  $305,05  damages,  and  $7,86  costs,  and 
xxiii.        75* 
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execution  was  issued,  which,  after  the  decease  of  Amaziah  Rich- 
mond, was  levied  upon  his  estate  in  the  premises,  which  was  described 
in  the  levy  as  the  "undivided  half  of  the  annual  rents,  issues  and  profits 
"  thereof  accruing  and  to  accrue  to  him  by  virtue  of  a  reservation  in 
"  the  said  Amaziah  Richmond's  deed  of  the  same  premises  to  War- 
"  ren  Richmond,  dated  February  21, 1831,  of  said  undivided  half  of 
"  said  rents,  issues  and  profits  during  the  life  of  the  said  Amaziah 
"  Richmond  and  his  wife."  And  the  plaintiff  being  in  possession  of 
the  premises,  the  defendants  entered  upon  him,  claiming  under  the 
said  Sarah  Richmond ;  and  it  was  agreed,  that  if  Sarah  Richmond 
..then  had  title  or  right  of  entry  in  the  premises,  the  defendants  should 
recover  their  costs ;  and  otherwise  judgment  should  be  rendered  for 
the  plaintiff  for  $8,00  damages  and  his  cost. 

The  county  court  rendered  judgment  for  the  plaintiff.  Excep- 
tions by  defendants. 

A.  Keyes  for  defendants. 

1.  Deeds  are  always  to  be  construed  according  to  the  intent  of 
the  parties,  having  special  regard  to  what  estate  is  intended  to  pass, 
and  to  whom,  without  regard  to  the  manner.  Shep.  Touch.  82.  2 
Saund.  R.  96,  n.  1.  3  Lev.  372.  4  Kent  473.  The  evident  in- 
tent of  the  parties  to  this  deed  was,  that  Warren  Richmond  was  to 
have  half  the  land  in  fee,  and  the  other  half  after  the  decease  of  his 
father  and  mother,  and  that  the  life  estate  carved  out  of  that  half  was 
intended  as  a  provision  for  the  father  and  mother  during  their  joint 
lives  and  the  life  of  the  survivor  of  them.  This  intent  the  court  will 
carry  into  effect,  if  it  can  possibly  be  done  consistent  with  the  laws 
of  the  state. 

2.  In  one  view  of  the  case,  Sarah  Richmond  may  be  entitled  to 
dower  in  that  half.  If  the  clause  in  the  deed  must  be  considered 
simply  a  reservation  to  Amaziah  for  the  life  of  himself  and  wife, 
then  he  died  seized  of  an  estate  during  the  life  of  his  wife ;  and  if 
he  died  seized,  Sarah,  his  wife,  is  entitled  to  dower ;  Rev.  St.  289; 
and  if  entitled  to  dower,  she  had  both  "  title  and  right  of  entry." 
Rev.  St.  290,  §11.  In  this  view  it  would  become  important  to 
consider  the  validity  of  the  levy  of  the  Bank  of  Bellows  Falls.  That 
was  a  levy  on  the  rents  and  profits  and  not  on  the  life  estate  of  Am- 
aziah Richmond.    But  here  was  no  lease  for  life,  or  years,  no  rents 


JUNE  TERM,  1851.  603 

Gorbam  t>.  Daniels  et  al. 

reserved,  no  tenant  to  attorn  with  rents,  or  to  be  turned  out  of 
possession  upon  refusal  to  pay  rent.  Mattocks  v.  Stearns,  9  Vt 
338.  Rev.  St.  243,  §§  33,  34.  The  levy,  then,  was  void,  and  the 
widow  may  have  dower. 

3.  But  this  conveyance,  as  to  the  half,  was  a  covenant  to  stand 
seized,  first,  to  the  use  of  Amaziah  for  life,  then  to  Sarah  for  her 
life,  and  after  the  decease  of  both  to  Warren  in  fee.  If  the  court 
are  satisfied  as  to  the  intent  of  the  parties,  and  find  that  the  deed 
cannot  operate  in  the  mode  supposed  by  them,  the  court  will  adopt 
some  other  mode,  if  possible,  to  carry  into  effect  that  intention. 
Hence  a  grant  may  amount  to  a  grant,  gift,  feoffment,  lease,  release, 
confirmation,  or  surrender.  Co.  Lit.  301  b.  A  grant  of  rent,  with- 
out attornment,  will  amount  to  a  covenant  to  stand  seized.  3  Lev. 
372.  A  grant  without  livery  may  so  operate.  lb.  A  bargain  and 
sale  without  consideration  may,  from  the  relationship  of  the  parties, 
so  operate.  1  Ventr.  137.  Bargain  and  sale  without  enrolment 
also.  3  Lev.  291.  2  Saund.  R.  97,  n.  4.  A  conveyance  with  but 
one  witness,  the  statute  requiring  two,  if  there  be  a  consideration  of 
blood,  or  marriage,  will  operate  as  a  covenant  to  stand  seized. 
French  v.  French,  3  N.  H.  234.  Conveyances  in  form  of  a  grant, 
feoffment,  or  release,  and  void  as  such,  may  operate  as  a  covenant  to 
stand  seized.  2  Saund.  on  Uses  80.  Here  the  bargainee  and  cestui 
que  use  were  both  within  the  family  relation,  and  a  use  may  be 
raised  to  any  person  within  the  consideration,  lb.  Marriage,  as 
well  as  blood,  is  a  good  consideration  to  raise  a  use,  and  a  husband 
may  well  convey  to  the  use  of  his  wife,  or  covenant  to  stand  seized 
to  her  use.  1  Co.  Lit.  1 12  a.  3  lb.  3  a,  n.  12 ;  271 6,  n.  231.  1 
Saund.  on  Uses  95,  130,  224.  4  Co.  29.  Bryan  v.  Bradley')^ 
Conn.  474.  Jackson  v.  Swart,  20  Johns.  85.  Milbourne  v.  Simp- 
son, 2  Wils.  23.  Emery  v.  Chase,  5  Greenl.  232.  True,  the  mar- 
riage or  blood  relation  does  not  appear  from  the  deed,  and  money 
only  is  there  named  as  the  consideration,  but  the  relationship  of  the 
parties  may  be  averred  and  proved,  and  when  proved  is  presumed  to 
be  a  part  of  the  consideration.  2  Saund.  R.  97  b,  n.  Wallis  v.  i 
WalKs,  4  Mass.  135.  French  v.  French,  3  N.  Hf  234.  Rogers  v.'. 
Eagle  F.  Co.,  9  Wend.  611.  Doe  v.  Sherlock  et  al.,  Smith's  R.  79. 
Wood  v.  Beach,  7  Vt.  522.  Gale  v.  Coburn,  18  Pick.  397.  Brewer 
v.Hardy,  22  lb.  376.    2  Saund.  on  Us.  82.    2Bac.Abr.8.    Hay- 
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den  v.  Muntzer,  10  S.  &  R.  329.  1  Shep.  233.  7  Greenl.  175. 
It  is  evident,  that  Amaziah  Richmond  intended  his  wife  should  hare 
the  possession,  as  well  as  use ;  and  by  statute  of  Henry  8  the  possession 
and  legal  estate  is  annexed  to  the  use,  and  makes  in  Sarah  Rich- 
mond an  absolute  estate  for  life  and  the  right  of  possessing  the 
same. 

4.  If,  however,  we  are  limited  by  the  consideration  named  in  the 
deed,  this  conveyance  may  well  be  considered  a  feoffment  to  uses, — 
a  feoffment  to  Warren,  for  the  use  of  Amaziah  and  wife  for  life,  then 
to  the  use  of  the  survivor  for  life,  remainder  to  Warren  forever ;  and 
here  a  money  consideration  is  sufficient.  4  Kent  274.  Emery  v. 
Chase,  5  Greenl.  232.  Bryan  v.  Bradley,  16  Conn.  474.  Rogers 
v.  Eagle  Fire  Co.,  9  Wend.  611.  Marshall  v.  Fisk,  6  Mass.  32. 
Thatcher  v.  Omans,  3  Pick.  521.  Dutch  Church  v.  Veeder,  4 
Wend.  494.  Bur  ant  v.  Ritchie,  4  Mason  45.  And  in  this  view 
the  statute  would  annex  the  estate  to  the  use. 

5.  But  it  is  objected,  that  the  statute  of  uses  is  not  in  force  here. 
Chancellor  Kent  says,  "  The  English  doctrine  of  uses  and  trusts 
under  the  statute  of  27  Henry  8,  and  the  conveyances  founded 
thereon,  have  been  very  generally  introduced  into  the  jurisprudence 
of  this  country."  4  Kent.  299.  It  has  been  adopted  in  New  Hamp- 
shire ;  Chamberlain  v.  Craine,  1  N.  H.  64 ;  Exeter  Bank  v.  Odi- 
orne,  lb.  237 ;  French  v.  French,  3  lb.  234  ;  in  Connecticut ;  Bar- 
rett v.  French,  I  Conn.  $54;  Bryan  v.  Bradley,  16  lb.  474  ;  in 
Massachusetts ;  Wallis  v.  Wallis,  4  Mass.  135 ;  Marshall  v.  Fisk, 
6  lb.  31 ;  Parker  v.  Nichols,  7  Pick.  Ill;  Gale  v.  Cohurn,  18  lb. 
897;  Brewer  v.  Hardy,  22  lb.  376;  in  New  York ;  10  Johns.  456; 
11  lb.  357;  16  lb.  515 ;  20  lb.  85 ;  1  Cow.  622 ;  4  lb.  427 ;  9 
Wend.  641 ;  21  lb.  147 ;  in  Pennsylvania ;  1  Binn.  518 ;  3  lb. 
619;  4  lb.  1 ;  in  Maryland ;  Matthews  v.  Ward,  10  Gill.  &  Johns. 
443;  in  South  Carolina ;  Laurens  v.  Jenny,  1  Speers356;  in  North 
Carolina;  1  Hayw.  250,  259;  4  lb.  229;  and  in  Virginia;  Curtis 
v.  Fitzhugh,  Jeff.  72.  Our  ancestors  brought  from  England  the 
common  and  statute  law,  and  particularly  the  different  nodes  of 
conveyancing.  That  common  and  statute  law  became  our  common 
law,  and  this  from  necessity.  Marshall  v.  Fisk,  6  Mass.  31.  Com- 
monwealth, v.  Churchill,  2  Met.  118.  The  pioneers  of  this  state, 
coming  from  Massachusetts  and  Connecticut,  had  already,  in  prac- 
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tice,  adopted  the  same  as  their  common  law.  Hence,  in  their  early 
attempts  at  legislation,  in  1782,  they  use  the  following  language,— 
44  An  act  adopting  the  common  and  statute  law  of  England.  Whereas 
the  inhabitants  of  this  state  have  been  habituated  to  conform  their 
manners  to  the  English  laws  and  hold  their  real  estate  by  English 
tenures,  Be  it  enacted,"  &c., — adopting  the  common  law.  And 
farther, — "Whereas  the  statute  law  of  England  is  so  connected  and 
interwoven  with  the  common  law,  that  our  jurisprudence  would  be 
incomplete  without  it,  therefore  be  it  farther  enacted,"  &c., — adopt- 
ing the  English  statutes  passed  before  October,  1760,  so  far  as  ap- 
plicable, and  not  repugnant  to  our  constitution  and  statute  laws. 
Slade's  State  Papers  450.  That  the  statute  of  uses  was  one  of  the 
English  statutes  adopted  by  the  statute  of  1782  is  apparent  from  the 
preamble.  If  it  be  objected,  that  our  statute  of  conveyances  of  J 
1797,  in  force  at  the  time  of  the  making  of  this  deed,  was  a  com* 
plete  system  of  conveyancing  and  did  away  all  the  English  modes  of 
transfer,  we  answer,  that  the  fifth  section  of  that  statute  is  a  literal 
copy  of  the  act  of  1779,  upon  the  same  subject,  which  provided  for 
enrolment  and  dispensed  with  livery  of  seisin.  The  statutes  of  1779 
and  1797  recognized  the  statute  of  uses  by  adopting  bargain  and 
sale,  which,  as  a  legal  conveyance,  is  peculiarly  a  creature  of  that 
statute.  The  -fifth  section  of  the  statute  of  1797  enacts,  that  all 
deeds  executed  in  a  certain  way  shall  be  good,  but  contains  no  neg- 
atives upon  other  conveyances.  It  is  a  rule,  in  the  construction  of 
statutes,  that  affirmative  words  do  not  take  away  the  common  law, 
nor  a  former  statute,  unless  it  be  in  cases,  where  the  affirmative 
words  in  sense  contain  a  negative.  French  v.  French,  3  N.  H.  268, 
The  statute  of  1797  is  almost  a  literal  copy  of  the  Massachusetts 
statute  of  1783  on  the  same  subject ;  and  the  courts  there  uniformly 
decide,  that  that  statute  did  not  in  the  least  impair  the  validity  of 
conveyances  at  common  law,  or  those  operating  under  the  statute  of 
uses.  The  statute  of  conveyances  in  New  Hampshire  is  verbatim 
ours  of  1797,  and  the  courts  there  have  uniformly  held  the  same. 
The  decision  of  the  circuit  court,  sitting  in  this  state,  that  the  stat- 
ute of  Henry  8  was  and  always  has  been  in  force  in  this  state,  is  en- 
titled to  great  weight.  WiUiston  v.  White,  11  Vt.  45.  The  use 
created  by  this  deed  was  not  a  shifting,  or  springing,  use,  but  a 
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vested  use,  raised  at  the  instant  the  deed  was  executed.     Brewer  v. 
Hardy,  22  Pick.  376. 

6.  But  if  all  common  law  conveyances  and  those  operating  under 
the  statute  of  uses  are  done  away  by  our  statute  of  conveyances,  it 
will  follow,  that  the  rules  and  principles  peculiarly  adapted  to  carry 
these  conveyances  into  effect  are  also  done  away  and  can  only  be 
used  to  elucidate  our  own  statute.  In  this  view  of  the  case,  1  should 
call  this  deed,  in  the  language  of  our  own  statute,  a  deed  of  bargain 
and  sale  ;  and  as  our  statute  recognizes  uses  and  trusts,  it  is  a  bar- 
gain and  sale  to  Warren  Richmond,  to  the  use  of  Amaziah  Rich- 
mond and  wife  during  their  life  and  that  of  the  survivor,  together 
with  the  possession  of  the  premises  as  expressed  in  the  deed,  or, 
which  amounts  to  the  same  thing,  a  bargain  and  sale  to  Warren, 
upon  condition  that  Amaziah  and  wife  shall  have  the  use  and  occu- 
pancy of  the  premises  during  their  joint  lives  and  that  of  the  survi- 
vor. It  cannot  be  objected,  that  a  use  cannot  be  raised  upon  a 
bargain  and  sale,  because  a  use  cannot  be  raised  upon  a  use ;  for, 
by  the  supposition,  the  bargain  and  sale  previous  to  and  operating 
under  the  statute  of  uses  is  done  away,  and  the  bargain  and  sale  of 
our  statute  is  entirely  a  different  conveyance.  Neither  can  it  be 
objected,  that  this  would  be  to  create  a  freehold  to  commence  in  fu- 
ture, which  at  common  law  cannot  be ;  for,  by  the  supposition,  we 
are  not  under  the  common  law,  but  our  own  statute.  At  common 
law  deeds  took  effect  from  livery  of  seizin,  and  livery  could  not  be 
made  of  a  freehold  to  commence  in  future ;  but  here  deeds  take 
effect,  as  between  the  parties,  at  the  time  of  their  execution,  and  be- 
tween the  parties  and  the  public  from  the  date  of  the  recording. 
Cessante  ratione,  cessat  ipsa  lex. 

Walker  $  Kellogg  for  plaintiff. 

By  the  deed  the  entire  premises  are,  in  express  terms,  conveyed 
to  Warren  Richmond,  his  heirs  and  assigns  forever;  and  subse- 
quently there  is  an  attempt  to  except  from  the  operation  of  the  con- 
veyance the  possession  of  one  half  of  the  premises  during  the  life  of 
Amaziah  and  Sarah  Richmond. 

1.  Even  if  the  exception  were  to  take  effect,  Sarah  Richmond 
cannot  claim  title  by  virtue  thereof;  for  although  the  exception  is 
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for  her  life,  it  could  not  be  reserved  to  her,  she  being  a  stranger  to 
the  deed.  Hornbeck  v.  Westbrook,  9  Johns.  74.  Moore  v.  Earl 
of  Plymouth,  5  B.  &,  Aid.  66,  [5  E.  C.  L.  232.]  Adams  v. 
Dunklee,  19  Vt.  382.  Whatever  was  reserved,  if  any  thing,  was 
reserved  to  Amaziah  Richmond,  and  Sarah  Richmond  could  at  the 
most  have  dower  in  the  reserved  premises.  At  common  law  the 
widow  could  not  enter  upon  her  dower,  until  it  was  assigned, — it 
being  a  mere  right  of  action.  4  Kent  61.  Hildrttk  v.  Thompson, 
16  Mass.  197.  Our  statute  merely  permits  the  widow  to  continue 
to  occupy  the  lands  of  the  deceased  with  the  children,  until  dower 
be  assigned,  or  to  receive  one  third  of  the  rents  and  profits,  but  gives 
her  no  right  of  entry  or  title  to  the  real  estate.  Rev.  St,  290,  § 
11.     3  Bac.  Abr.  194. 

2.  We  claim,  however,  that  by  the  deed  the  whole  title  passed  to 
Warren  Richmond,  (under  whom  we  claim,)  and  that  the  attempted 
reservation  is  void,  as  repugnant  to  the  grant  and  subversive  of  it. 
Shep.  Touch.  79,  112.  2  Dyer  165.  3  lb.  264.  1  Vin.  Abr.  128, 
130,  131.  3  Com.  Dig.  332-336.  3  Bac.  Abr.,  Sale  C.  German 
v.  Orchard,  1  Salk.  346.  Fish  v.  Sawyer,  11  Conn.  662.  Youde 
v.  Jones  et  al.,  13  M.  &  W.  533.  Shed  v.  Shed,  3  N.  H.  432.  Co. 
Lit.  206  b.  10  Co.  42.  Moore  881.  Cutler  v.  Tufts,  3  Pick.  277. 
Plowd.  152.  Ward  v.  Ward,  Martin's  N.  C.  Rep.  28.  Even  if  an 
estate  to  commence  in  futuro  could  be  created  by  such  a  deed,  yet 
the  exception  would  still  be  repugnant  to  the  grant,  as  the  granting 
words  convey  the  entire  estate.  But  an  estate  to  commence  in  fu- 
turo can  only  be  created  by  a  covenant  to  stand  seized,  and  not  by 
a  bargain  and  sale.  2  Bl.  Com.  165.  2  Bac.  Abr.  6.  TyrreVs 
Case,  2  Dyer  155.  Youde  v.  Jones  et  al,  13  M.  &  W.  533.  WalUs 
v.  WalUs,  4  Mass.  135.  Pray  v.  Pierce,  7  lb.  384.  Welsh  v. 
Foster  et  al,  12  lb.  96.  Perkins  v.  Nichols,  7  Pick.  115.  Gale  v. 
Cobum,  18  lb.  339.  Brewer  v.  Hardy,  22  lb.  380.  Jackson  v. 
Delancy,  4  Cow.  427. 

But  this  deed  cannot  be  sustained,  for  want  of  the  necessary  con- 
sideration, blood,  or  marriage.  The  deed  purports,  upon  its  face, 
to  be  made  solely  upon  a  pecuniary  consideration,  and  no  other  can 
be  averred,  or  proved,  as  it  would  contradict  the  deed.  Bradley  v. 
Bent  ley,  8  Vt.  244.  Although  a  consideration  is  necessary,  to  up- 
hold a  deed,  yet  it  is  not  necessary,  that  it  should  be  expressed ;  and 
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if  no  consideration  be  expressed,  either  a  good  or  a  valuable  consid- 
eration may  be  proved,  as  this  does  not  contradict,  but  supports,  the 
deed.  Wood  v.  Beach,  7  Vt.  522.  2  Stark.  Ev.  549.  Davenport 
v.  Mason,  15  Mass.  92.  But  when  a  specific  consideration  is  named 
in  a  deed,  a  consideration  of  a  different  character  cannot  be  proved, 
as  it  would  contradict  the  deed.  3  Phil.  Ev.,  Cow.  &  H.  Notes, 
1442,  1451.  Cruise's  Dig.,  Tit.  32,  c.  10,  §§  23,  24.  Shep. 
Touch.  513.  2  Stark.  Ev.  549.  Villa*  v.  Beaumont,  2  Dyer  146 
b.  1  Greenl.  Ev.,  §  285.  Clarkson  v.  Hanway,  2  P.  Wms.  204. 
Peacock  v.  Monk,  1  Ves.  Sen.  128.  Hinds  v.  Longworth,  11 
Wheat  199.  Jackson  v.  Delancy,  4  Cow.  427.  Davenport  v.  Ma- 
son, 15  Mass.  92.     16  Ohio  438.     Emery  v.  Chase,  5  Greenl.  232. 

2  Saund.  on  Us.  80,  81.  Chesson  v.  PetHjohn,  6  Iredell  121. 
1  McCord  514.    Bryan  v.  Bradley,  16  Conn.  486.    Bird  v.  Smith, 

3  English  355.  This  deed  cannot,  therefore,  operate  as  a  covenant 
to  stand  seized.  Therefore,  even  under  the  statute  of  uses,  Aroa* 
ziah  Richmond  did  not  take  a  life  estate  in  these  premises. 

But  we  contend,  that  the  statute  of  Henry  8,  c.  10,  is  not  in  force 
in  this  state.  1.  The  State  of  Vermont  commenced  ab  integro,  and 
the  laws  of  any  other  kingdom,  or  state,  were  never,  ex  proprio  vt* 
gore,  of  authority  in  it.  2.  The  English  statute  of  uses  grew  out  of 
the  constraints  of  the  feudal  law,  which  never  had  force  here,  and 
was  adapted  and  applicable  to  very  different  local  situations  and  cir- 
cumstances, even  if  compatible  with  those  of  the  neighboring  states. 
Conn.  Charter,  p.  8.  Colony  Laws  107,  243.  Mass.  Charter.  Co. 
Lit.  191  a.  2  Sul.  Lect.  121.  Williams'  Real  Prop.  16,  107.  2 
Bl.  Com.  311.  3.  No  argument  in  its  favor  here  is  to  be  drawn  from 
the  use  of  the  words  "  bargain  and  sale  "  &c,  in  our  statute ;  for  such 
a  conveyance  existed  before  the  English  statute.  See  Dissertation 
of  Judge  Chipman,  in  his  Reports,  1st  Ed.,  p.  144.  2  Saund.  on 
Us.  42.  Cruise  on  Us.  66.  4.  It  was  never  necessary,  from  the 
foundation,  as  our  statutes  always  made  all  deeds,  haring  the  pre- 
scribed requisites,  sufficient  for  conveyance.  Slade  336.  Hasw. 
St.  32.  St.  of  1797.  5.  The  introduction,  or  allowance,  of  the 
English  doctrine  of  uses  would  be  inconvenient  and  attended  with 
all  the  evils,  mentioned  in  4  Kent  as  having  been  experienced  in 
New  York.  6.  Being  no  part  of  the  common  law,  it  could  only  be 
introduced  by  statute, — which  has  never  been  the  case;  for  even  the 
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statute  of  1762  was  soon  repealed,  as  was  the  statute  of  1787,  neither 
of  which  was  intended  to  include  it.  Slade  450.  Hasw.  St.  28. 
St  of  1797,  p.  600.  And  no  decisions  of  our  own  courts  hare  sanc- 
tioned it.     Williston  v.  White,  11  Vt.  45. 

The  opinion  of  the  court*  was  delivered  by 

Redfield,  J.  This  case  has  been  twice  argued,  and  mainly  up- 
on the  question  how  far  the  statute  of  Henry  VIII  of  England,  called 
the  statute  of  uses,  is  to  be  considered  in  force  in  this  state.  It 
seems  to  me  very  much  to  be  regretted,  that  so  important  a  question 
should  have  come  to  a  final  determination  in  a  case  so  utterly  insig- 
nificant in  pecuniary  consequence.  But  I  have  given  my  best 
attention  to  the  subject,  during  the  two  arguments,  and  notwithstand- 
ing, it  seems  to  be  conceded,  that  the  statute  of  uses  is  considered 
in  force  in  most  of  the  other  American  states,  and  would  answer  a 
good  purpose,  in  many  cases,  in  effecting,  at  law,  the  real  intention 
of  the  parties,  without  the  necessity  of  a  resort  to  a  court  of  equity, 
and  the  farther  consideration,  that  it  is  known,  that  the  late  Mr. 
Justice  Thompson,  of  the  United  States'  Supreme  Court,  while  pre- 
siding in  the  circuit  court,  in  this  state,  upon  argument,  and  after 
a  deliberate  consideration,  in  a  written  opinion  of  considerable  labor, 
decided  that  it  was  in  force  here,  still  I  cannot  bripg  my  mind  to 
that  conclusion.  See  1  Greenleaf 's  Cruise  349,  and  the  learned 
editor's  elaborate  note  upon  the  subject,  where  the  matter  is  fully 
discussed. 

But  so  far  as  the  conveyance  of  lands,  in  this  state,  is  concerned, 
it  seems  to  me,  that  our  statutes  are  fully  adequate  to  all  the  ordi- 
nary incidents  of  the  subject,  and  that  in  those  extraordinary  occa- 
sions, where  the  statute  of  uses  might  answer  a  good  end,  it  will  be 
safer,  and  better  every  way,  to  have  resort  to  a  court  of  equity,  than 
to  introduce  a  portion  of  the  ancient  common  law  system  of  convey- 
ing real  estate,  most  of  the  incidents  of  which  having  been  materially 
modified,  even  in  England,  since  the  separation  of  this  country  from 
that,  it  would  become  necessary  immediately  to  resort  to  very  exten- 
sive legislation,  in  order  to  render  this  addition  to  our  present  laws 
even  tolerable. 


*  Kill o go,  J.,  having  been  of  counsel,  did  not  ait  opon  the  trial  of  the  case, 
xxm.         77 
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This  view  is  certainly  confirmed  by  the  history  of  oor  jurispru- 
dence upon  this  subject.  Nothing  ever  existed  in  the  history  of  this 
state,  calling,  in  the  slightest  degree,  for  the  use  of  such  a  statute, 
except  to  those  cases,  where,  by  some  mistake,  the  parties  hare 
failed  fully  to  effect  their  intention  in  the  prescribed  mode.  The 
statute  of  uses  would  no  doubt  aid  somewhat  this  class  of  cases. 
But  its  original  purpose  and  design  had  not  the  remotest  bearing,  or 
purpose,  in  that  direction  even.  And  to  adopt  a  portion  of  a  system 
of  laws,  which  will  in  its  train,  very  likely,  draw  in  the  whole,  lor 
the  mere  purpose  of  effecting  some  collateral  purpose  in  a  particular 
cause,  seems  almost  absurd. 

We  entertain  no  doubt,  that  our  system  of  conveyancing,  so  differ- 
ent from  the  English,  so  simple  and  intelligible  to  all,  and  so  intend- 
ed to  be,  by  means  of  a  thorough  system  of  registry,  from  the  very 
first,  was  designed  to  be  entire  in  itself.  And  although  most  of  its 
terms,  and  many  of  its  forms  of  deeds  even,  like  that  of  bargain  and 
sale,  derived  their  meaning  and  operation,  to  some  extent,  from  the 
common  law  and  the  English  statutes,  and  that  of  uses  among  oth- 
ers, yet  it  was  no  doubt  the  purpose  of  the  framers  of  our  laws 
upon  conveyancing  to  have  them  "  under stcutded"  of  the  people, 
without  the  necessity  of  resorting  to  the  study  of  the  subject  in  other 
quarters.  Such  has  been  the  practical  construction  of  the  subject 
by  all,  professional,  or  unprofessional,  ever  since.  With  rare  excep- 
tions, the  profession  in  this  state  have  never  supposed  any  of  the 
common  law  modes  of  conveyancing  could  be  regarded  as  in  force 
here.  The  attempt  to  bar  an  entail,  in  this  state,  by  a  common 
recovery,  or  the  rights  of  a  married  woman,  by  a  fine,  would,  I  think, 
strike  the  profession  with  some  surprise. 

The  late  Chief  Justice  Chipman,  who  knew  more,  perhaps,  of  the 
probable  purpose  of  the  legislature,  in  passing  the  statute  of  convey- 
ancing, when  first  adopted,  than  any  other  man  ever  did,  in  his  disser- 
tation on  this  subject,  published  nearly  contemporary  with  the  first 
statute  upon  this  subject,  which  formed  the  basis  of  all  our  subse- 
quent legislation  in  regard  to  the  matter,  says  in  express  terms,  that 
our  deed  of  bargain  and  sale  did  not  derive  its  force  from  the  statute 
of  uses,  but  from  the  common  law,  and  that  "  none  of  the  statutes  of 
Great  Britain,  as  such,  have  any  force  in  this  state."  Edition  of 
1793,  pp.  145,  146.   And  from  that  time  forward  such  has  no  doubt 
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been  the  general  sense  of  the  profession  and  of  the  people.  And 
this  court  have  often  expressed  similar  opinions,  and  the  whole 
course  of  our  decisions  upon  this  subject  has  been  based  upon  this 
▼lew.  Wheebck  v.  MouUon,  15  Vt.  519.  Iskam,  Adm'r,  v.  Ben- 
nington Iron  Co.,  19  Vt  230.  The  frequent  resorts  made  to  the 
court  of  chancery,  from  the  earliest  times,  to  perfect  a  conveyance 
of  real  estate,  defectively  executed,  very  strongly  confirm  this  view. 
For  if  the  statute  of  uses  had  really  been  in  force  in  this  state,  from 
the  first,  it  seems  wonderful  no  one  should  have  suggested  the  aia* 
of  that  statute,  in  this  class  of  cases. 

In  regard  to  the  remainder  of  the  case,  the  authority  of  Adams  v. 
Dunkht  seems  to  me  decisive  of  the  plaintiff's  title,  under  the  deed 
of  Amaziah  Richmond  to  Warren  Richmond.  The  most,  which 
could  be  made  of  that  deed,  is  a  reservation  of  an  estate  during  the 
the  life  of  the  grantor  and  his  wife.  This  would  of  course  leave  the 
estate  in  his  personal  representative  after  his  decease.  And  the 
only  right,  which  the  widow  could  have,  would  be  by  way  of  dower. 
This,  at  common  law,  would  give  her  no  right  of  entry,  until  after 
the  assignment  of  her  interest  therein.  But  in  Grant  v.  Parham, 
15  Vt.  649,  it  was  considered,  that  the  dowress,  upon  the  decease 
of  her  husband,  had  a  present  vested  estate,  which  she  might  con- 
vey. And  in  Connecticut  it  is  considered  the  widow  is  a  tenant  in 
common  with  the  heirs ;  and  if  the  law  is  so  to  be  regarded  here, 
she  has  a  good  right  of  entry,  whether  as  against  a  stranger,  or 
her  co-tenant.  And  by  Revised  Statutes,  chap.  51,  sec.  11,  the 
widow  has  secured  to  her,  in  express  terms,  a  concurrent  right  with 
the  heirs.  "  She  may  continue  to  occupy  the  same  with  them." 
That  is  giving  her  the  same  right  of  occupancy  with  the  heirs,  and 
must  of  necessity  extend  to  all  cases  of  land,  of  which  the  husband 
died  seized.  The  form  of  expression,  "  continue  to  occupy,"  has 
reference  only  to  the  connection  kept  up  between  the  title  of  the 
dowress  and  the  husband.  I  should  therefore  be  inclined  to  think, 
that,  as  dowress,  she  had  the  same  right  of  entry,  which  the  husband 
had  during  his  life. 

The  granting  of  an  estate  in  fee,  to  take  effect  after  a  particular 
estate  reserved,  as  an  estate  for  life,  or  lives,  is  not  inconsistent  with 
the  law  of  England.  And  if  it  were,  it  could  have  no  application 
here  j  for  under  our  statute  of  conveyancing,  there  being  no  livery 
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of  seizin  in  fact  necessary  to  invest  the  grantee  with  the  title,  bat 
only  the  seizin  resulting  from  the  due  execution  and  recording  of 
the  deed,  there  is  no  objection  whatever  to  the  creating  of  a  free- 
hold estate,  in  terms,  to  take  effect  in  future.  This  has  been  ex- 
pressly decided  in  some  of  the  American  states,  and  we  see  no  valid 
objection  to  holding  the  same,  under  our  statute. 

Note  by  Red-field,  J.  The  point,  upon  which  this  case  was  finally  de- 
termined by  the  court,  not  having  been  so  much  discerned  by  the  counsel,  as  that 
in  relation  to  the  operation  of  the  statute  of  uses  in  this  state,  some  question  might 
be  made,  whether  the  estate  of  the  husband  here  was  Bucb,  whereof  the  wife  is 
entitled  to  dower.  But  it  seemed  to  us,  no  reasonable  doubt  could  be  entertained 
upon  that  point.  The  statute  of  this  state  is  very  extensive,  endowing  the  wife 
of  all  "  real  estate  of  which  ber  husband  died  seized  in  his  own  right,"  the  latter 
clause  being  intended  to  exclude  trust  estates  doubtless.  Now  it  could  not,  with 
any  degree  of  fairness,  be  argued,  that  this  was  not  an  estate,  of  which  the  hus- 
band died  seized  in  his  own  right,  although  intended  for  the  benefit  of  another. 
That  must  include  all  estates,  which  descend  to  heirs.  And  although  this  reser- 
vation was  doubtless  intended  for  the  benefit  of  the  wife,  yet  in  law  it  was  the 
estate  of  the  husband  in  his  own  right,  and  descendible  to  the  heirs,  as  much  as 
if  its  duration  had  been  measured  by  the  life  of  any  other  person. 

This  is  substantially  the  principle  of  the  rule  of  the  common  law,  as  to  the  es- 
tate of  which  the  widow  is  dowable,  notwithstanding  the  text  writers  have  laid 
down  the  rule  in  more  limited  terms.  For  instance,  in  2  Bl.  Com.  131,  it  is  said, 
she  is  endowable  of  all  lands,  of  which  the  husband  was  seized  **  in  fee  simple, 
or  fee  tail."  And  in  1  Greenleaf  *s  Cruise  152  the  rule  is  laid  down  much  in 
the  same  terms,  upon  the  authority  of  Littleton,  sec.  36 ;  but  this  is  merely  the  En- 
glish statute.  But  the  principle  of  the  right  of  dower  at  common  law  seems  to 
have  been  based  upon  the  wife  being  of  such  age,  that  she  might  by  possibility 
have  children,  which  could  inherit  the  estate  of  the  husband.  Liu.,  sec.  53,  40  a 
1  Co.  Liu.  678,  (Thomas'  Arrangement.)  So  that,  if  the  estate  were  limited  in 
tail  to  the  issue  of  another  venter,  or  if  the  wife  did  not  attain  the  age  of  nine 
years,  or  if  the  wife  were  an  alien,  in  all  these  cases  she  was  not  entitled  to 
dower.  And  by  parity  of  reason,  if  the  estate  were  inheritable  by  the  wife's 
issue,  although  less  than  a  fee  simple,  the  wife  should  be  endowable ;  and  the 
statute  in  this  state  has  so  defined  her  right  of  dower,  in  all  estates  of  which  the 
husband  died  seized. 

I  have  spoken  of  dower  in  one  third  of  the  husband's  real  estate  of  inheritance, 
as  a  common  law  right,  which  strictly  it  is  not.  That  is  now  fixed  by  a  succes- 
sion of  English  statutes,  and  in  that  country  extends  to  all  the  dowable  estate,  of 
which  the  husband  was  seized  daring  the  coverture.  At  common  law  the  husband 
might  endow  his  wife  of  such  portion  of  his  estate,  as  the  terms  of  the  marriage 
contract  required,  and  this  was  done  before  the  priest,  as  a  part  of  the  marriage 
service,  as  the  ritual  of  the  English  church  still  indicates!—"  Of  all  my  worldly 
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goods  I  thee  endow,"— which  is  now  regarded  as  of  no  other  significance,  than 
to  give  the  wife,  in  form,  what  she  is  in  law  entitled  to  claim,— a  maintenance  oat 
of  his  property,  daring  life ;  bnt  formerly  it  was  essential  to  the  wife's  rights. 
The  incidents  attending  the  estate  of  dower  in  the  English  law,  before  Magna 
Charta,  are  rather  matters  of  carious  speculation  to  the  learned  aotiqaary,  than 
of  any  practical  value  towards  a  correct  understanding  of  the  subject,  here  or  in 
England,  where  it  has  for  many  centuries  been  dependent  explosively  upon  slat* 
ntes,  and  which  has  always  been  the  case  in  the  American  states. 


Oliver  Curtis  v.  The  Vermont  Central  Rail  Road  Company. 

Merger  of  contract.     Right  of  recovery  for  performance  of  contract 

after  merger. 

The  defendants,  a  rail  road  corporation,  agreed  with  the  plaintiff,  that  they  would 
pay  him  four  shillings  per  rod  for  constructing  the  fence  upon  each  side  of  their 
rail  road  through  the  land  of  the  plaintiff,  accordiog  to  a  specified  plan.  Sub- 
sequently, the  plaintiff  having  appealed  from  the  decision  of  the  commissioners 
assessing  the  land  damages  for  the  crossing  of  his  land  by  the  rail  road,  commis- 
sioners were  appointed  by  the  county  court,  who,  after  appraising  the  damages 
to  the  land,  reported,  that  an  additional  sum  of  one  dollar  per  rod  should  be  al- 
lowed to  the  plaintiff,  for  the  purpose  of  building  and  keeping  in  repair  such 
suitable  fences  on  the  line  of  the  road  over  his  land,  as  he  might  elect,  unless 
such  fences  were  to  be  built  and  maintained  by  the  defendants.  Upon  this  re- 
port being  returned,  the  plaintiff  took  judgment  for  the  full  amount  of  the  ap- 
praisal, including  the  allowance  for  fences,  and  the  amount  of  the  judgment  was 
paid  by  the  defendants.  Held,  that  the  judgment  upon  the  report  must  be  re* 
garded  as  a  merger  of  the  previous  contract  made  by  the  parties  for  the  con* 
straction  of  the  fence. 

And  the  plaintiff  having  proceeded,  subsequent  to  the  rendition  of  the  judgment, 
and  constructed  the  fence  according  to  the  contract,  it  was  held,  that  he  was  not 
entitled  to  recover  of  the  defendants  the  difference  between  the  contract  price 
and  the  actual  value  of  the  fence  to  him  for  farming  purposes,  although  he 
proved,  that  the  fence  so  constructed  by  him  under  the  contract  was  not  such 
as  he  should  have  built  for  himself  upon  the  line  of  the  road  through  his  farm, 
for  bis  farming  purposes,  but  that  he  would  have  built  different  fence,  which 
would  have  been  no  more  expensive,  and  would  have  been  more  durable  and 
worth  at  least  thirty  cents  per  rod  more  than  the  fence  constructed  by  him  no* 
der  the  contract. 
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Book  Account.  The  suit  was  commenced  in  the  county  of 
Windsor.  Judgment  to  account  was  rendered  in  the  county  court, 
and  an  auditor  was  appointed,  who  reported  the  facts  substantially 
as  follows. 

The  plaintiff's  account  was  for  building  one  hundred  and  eighty 
five  rods  of  fence,  at  four  shillings  per  rod.  It  appeared,  that  on 
the  tenth  day  of  August,  1847,  the  plaintiff  contracted  with  the  de- 
fendants, that  he  would  construct  the  fence  upon  both  sides  of  their 
rail  road  through  his  land,  according  to  a  specified  plan  of  construc- 
tion, for  the  price  of  four  shillings  per  rod,  and  that  the  fence  was 
built  by  the  plaintiff,  according  to  the  contract.  The  commissioners 
originally  appointed  to  appraise  the  land  damages  occasioned  by  the 
location  of  the  rail  road  of  the  defendants  having  appraised  the  dama- 
ges to  the  plaintiff  at  $350,00,  the  plaintiff  appealed,  and  commission- 
ers were  appointed  by  the  county  court,  who  reported,  that  they  exam- 
ined the  premises,  October  19, 1847,  and  that  they  appraised  the  dam- 
ages to  the  plaintiff,  occasioned  by  the  location  of  the  rail  road  across 
his  land,  at  $450,00,  upon  representation  by  the  agents  of  the  de- 
fendants, among  other  things,  that  good  and  sufficient  fences  would 
be  built  and  maintained  by  the  defendants  upon  both  sides  of  their 
rail  road,  but  that,  in  case  such  fences  were  not  to  be  built  and 
maintained  by  the  defendants,  a  farther  sum  of  $180,00  should  be 
added  to  their  appraisal,  "  for  the  purpose  of  building  and  keeping 
in  repair  such  suitable  fences,  on  the  line  of  said  rail  road  over  the 
land  [of  the  plaintiff]  as  the  owner  of  said  land  may  elect ;"  and 
that  interest  should  be  added,  upon  both  sums,  from  October  13, 
1846.?  At  the  November  Term,  1847,  of  the  county  court,  this  re- 
port was  accepted,  and  judgment  was  rendered  in  favor  of  the  plain- 
tiff for  the  full  amount  of  both  sums  assessed  by  the  commissioners, 
with  the  interest,  and  execution  was  thereupon  issued,  and  the 
amount  of  the  judgment  was  paid  by  the  defendants.  The  fence 
built  by  the  plaintiff,  and  mentioned  in  the  contract  made  in  Au- 
gust between  the  parties,  was  constructed  upon  both  sides  of  the 
rail  road  upon  the  same  land  mentioned  in  the  report  of  the  commis- 
sioners above  referred  to.  The  plaintiff  proved,  that  the  fence,  so 
built  by  him  under  the  contract  of  August  10,  1847,  was  not  such 
as  he  should  have  built  for  himself  on  the  sides  of  the  railroad  through 
his  farm,  for  his  farming  purposes,  at  his  own  expense  and  on  his 
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own  plan,  without  regard  to  the  contract,  but  that  he  should  have 
built  different  fence,  which  would  have  been  far  more  durable,  and 
less  likely  to  decay  and  become  out  of  repair,  while  it  would  not 
have  been  any  more  expensive,  and  that  the  fence,  which  he  should 
have  built  for  his  farming  purposes,  on  his  own  plan,  would  have 
been  worth  at  least  thirty  cents  per  rod  more  than  the  fence  built 
according  to  the  contract ;  and  that  he  commenced  preparing  the 
materials  for  the  fence,  built  by  him  under  the  contract,  before  the 
commissioners  appointed  by  the  county  court  made  their  examina- 
tion and  appraisal,  and  had  made  considerable  progress  in  the  pre- 
paration of  materials.  The  auditor  submitted  to  the  court  the  ques- 
tion as  to  the  plaintiff's  right  of  recovery  upon  these  facts. 

The  county  court,  December  Term,  1850, — Collamer,  J.,  pre- 
siding,-—decided,  that  the  plaintiff  was  entitled  to  recover  the  differ- 
ence of  thirty  cents  per  rod  between  the  value  of  the  fence  built  by 
him  and  such  as  he  would  have  built  for  himself,  as  reported  by  the 
auditor.     Exceptions  by  defendants. 

Tracy,  Converse  4*  Barrett  for  defendants. 

If  the  defendants  were  bound  to  make  the  fence,  they  have  so 
done,  under  the  contract  with  the  plaintiff,  and  have  paid  him  there- 
for, and  more  than  the  price  stipulated  in  the  contract,  viz.,  $  J  80,00 
for  185  rods  offence,  and  interest  from  Oct.  13, 1846.  If  the  com- 
pany were  not  bound  to  make  the  fence,  independently  of  the  con- 
tract, yet  they  have  made  it,  by  the  plaintiff,  under  the  contract,  and 
the  plaintiff  has  received  his  pay,  and  more  than  the  stipulated  price. 
In  either  case,  the  form  and  mode  of  enforcing  the  payment  cannot 
alter  the  legal  effect  of  the  fact  of  the  payment.  Although  the  plain- 
tiff has  thought  proper,  indirectly,  and  through  the  machinery  of  an 
award  of  commissioners  and  a  judgment  of  court,  to  enforce  the  pay- 
ment, yet  it  is  a  payment,  and  for  the  very  subject  matter  of  the  con- 
tract. Granting  that  the  fence  built  under  the  contract  was  not 
worth  so  much  by  thirty  cents  per  rod,  as  the  fence  the  plaintiff 
would  have  built  at  the  same  expense  without  regard  to  the  contract, 
the  county  court  erred  in  allowing  a  recovery.  The  plaintiff  has  al- 
ready received  payment,  more  than  thirty  cents  per  rod  above  the 
contract  price.  The  making  of  the  award  and  enforcing  it  was  a 
proceeding  in  invitum,  as  against  the  defendants,  and  wholly  within 
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the  control  of  the  plaintiff.  His  accepting  and  enforcing  the  award 
must  be  treated  as  showing  his  assent  to  treat  the  fencing  the  same, 
as  if  no  contract  had  been  made.  That  the  plaintiff  has  built  such 
a  fence,  as  is  described  in  the  contract,  is  no  fault  of  the  defendants. 
He  did  it  so  at  his  own  option,  having  elected  to  take  the  judg- 
ment for  the  larger  sum. 

J.  S.  Marcy  for  plaintiff. 

The  fence  built  under  the  contract  became  the  sole  property  of 
the  defendants,  as  soon  as  completed.  They  have  the  entire  control 
of  it,  and  may  at  any  time  remove  it,  or  otherwise  render  it  useless 
to  the  plaintiff;  wherefore  they  ought  to  pay  the  plaintiff  the  whole 
price  agreed  for  it,  and  are  legally  bound  to  do  so.  But  if  (as  was 
supposed  by  the  court  below)  the  fence  is  legally  the  joint  property 
of  the  parties,  and  is  therefore  to  remain  where  it  is  for  the  benefit 
of  both,  while  it  lasts,  yet  the  plaintiff  has,  in  law  and  in  equity,  a 
claim  to  recover  the  thirty  cents  per  rod  difference  in  value.  The 
allowance  by  the  appeal  commissioners,  on  account  of  the  fence, 
was  not  for  the  fence  in  question,  nor  any  particular  fence ;  but  the 
allowance  was  made  upon  the  ground,  that  the  plaintiff,  in  conse- 
quence of  the  road's  passing  through  his  land,  was  subjected  to  the 
necessity  of  maintaining  "  such  fence  as  he  should  elect "  through 
all  future  time  ;  and  the  auditor's  report  shows,  the  plaintiff  could, 
and  would,  (without  regard  to  the  contract,)  hare  built  a  fence  no 
more  expensive  than  this,  while  it  would  equally,  if  not  better,  have 
subserved  his  farming  purposes,  and  would  have  been  worth  thirty 
,  cents  per  rod  more  than  this.  Although  the  defendants,  as  between 
them  and  the  plaintiff,  are  not  bound  to  maintain  a  fence,  yet,  by 
their  promise  to  pay,  the  plaintiff  has  been  induced  to  build  a  fence 
according  to  a  plan  and  of  a  quality  prescribed  by  the  defendants, 
which  cost,  and  for  which  they  agreed  to  pay,  more  than  it  is  worth 
to  the  plaintiff;  and,  as  an  unavoidable  consequence,  unless  he  re- 
cover the  difference  between  the  agreed  price  and  the  vatue  of  the 
fence  to  him,  he  suffers  a  loss  equal  to  that  difference,  although  the 
defendants  should  permit  the  fence  to  remain,  and  the  plaintiff  to 
have  the  benefit  of  it,  while  it  lasts. 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  an  action  of  book  account,  in  which  the 
plaintiff  seeks  to  recover  for  building  fence  upon  his  own  land, 
through  which  the  defendants1  road  runs,  by  virtue  of  a  special  con- 
tract with  the  defendants,  dated  August  10,  1847.  In  October, 
1847,  and  before  the  plaintiff  had  built  the  fence,  the  parties  had  a 
hearing  before  the  appeal  commissioners  for  appraising  land  dam- 
ages, and  the  plaintiff  obtained  a  hypothetical  report  for  the  amount 
of  the  expense  of  building  and  maintaining  the  same  fence,  which  he 
had  contracted  with  the  defendants  to  build  at  four  shillings  per  rod, 
at  one  dollar  per  rod.  At  the  November  Term,  1847,  of  the  county 
court,  the  plaintiff  obtained  judgment  for  the  full  sum  reported, 
which  he  has  since  collected. 

The  plaintiff,  subsequently  to  the  rendition  of  the  judgment,  fin* 
ished  building  the  fence  according  to  the  previous  contract  made 
with  the  defendants,  and  proved,  on  the  trial,  that  he  might,  at  the 
same  cost,  have  built  a  fence  worth  thirty  cents  a  rod  more  for  his 
purposes,  if  he  had  not  built  it  in  conformity  with  the  contract.  He 
now  seeks  to  recover  the  agreed  price  of  the  fence,  or  else  the  dif- 
ference between  that  and  its  value  to  him. 

We  think,  the  judgment  on  the  report  must  be  regarded  as  a 
merger  of  the  contract.  Any  other  view  of  the  subject  involves,  it 
seems  to  us,  very  manifest  absurdities.  If  one  is  not  to  recover  pay 
twice  for  the  same  thing,  then  it  is  clear,  the  plaintiff  ought  not  to 
recover  the  full  price. 

And  it  seems  to  us,  that  the  claim  of  thirty  cents  a  rod  is  a  most 
remarkable  claim  to  be  allowed  in  this  form  of  action,  and  under  the 
state  of  facts,  involved  in  the  present  case. 

1.  It  seems  to  have  been  altogether  at  the  suggestion  and  against 
the  will  of  the  defendants,  that  the  plaintiff  obtained  an  adjudication, 
imposing  upon  him  the  burden  of  maintaining  the  fence.  2.  After 
that  judgment,  the  contract  was  no  longer  subsisting,  and  the  plain-* 
tiff  was  in  reality  building  the  fence  for  himself,  and  might  build  it 
as  he  chose.  It  was  his  own  folly  to  build  it  according  to  the  con- 
tract, unless  that  was  the  best  mode  of  building  it.  3.  It  seems  a 
rather  remarkable  asking  to  have  pay  for  the  difference  between  the 
value  and  the  agreed  price  of  a  fence,  which  the  plaintiff  himself 
built,  if  there  were  nothing  more  in  the  case.  But  it  is  supposable, 
xxiii.        78 
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this  might  occur  in  consequence  of  the  fence  being  built  upon  some 
defective  model,  or  of  unsuitable  materials.  But  that  does  not  ap- 
pear in  the  case,  but  only  the  bare  fact  of  the  difference  is  stated. 

But  the  two  former  grounds  are  to  us  altogether  invincible.  We 
think,  that  if  the  plaintiff,  under  the  circumstances,  could  satisfy 
himself,  that  he  was  really  building  this  fence  for  the  defendants,  he 
must  certainly  possess  a  very  remarkahle  moral  sense.  And  we  are 
not  surprised,  that  the  counsel  felt  compelled  to  admit,  that  he  con- 
sidered the  claim  somewhat  inequitable,  and  altogether  strictissimi 
juris.  And  the  claim  for  the  thirty  cents  a  rod  seems  to  be  a  claim 
for  special  damage  for  building  his  own  fence  in  a  particular  form, 
which  the  plaintiff  mistakenly  felt  compelled  to  do,  in  consequence 
of  a  contract,  which  had  been  merged  by  a  judgment  obtained  at 
the  solicitation  of  the  plaintiff,  against  the  earnest  remonstrances,  it 
may  be  safely  presumed,  of  the  defendants.  The  mere  statement  of 
the  claim  affords  a  sufficient  answer  to  it. 

Judgment  reversed  and  judgment  on  the  report  for  the  defendants. 


Isaac  B.  Culver  v.  Adna  P.  Balch. 

Motion  to  quash  for  extrinsic  matter.  Authorization  of  officer  to 
serve' county  court  writ.  Form  of  authorization.  Case  explained. 
Several  pleas  in  abatement.     Demurrer  for  duplicity. 

A  motion  to  quash  can  only  be  sustained  in  cases,  where  the  matter  of  abatement 
is  apparent  upon  the  record ;  if  it  do  not  appear  by  the  record,  bat  is  extrinsic, 
it  mast  be  pleaded  in  issuable  form,  that  the  opposite  party  may  have  an  oppor- 
tunity to  traverse  it. 

If  the  motion  be  founded  upon  matter,  which  does  not  appear  of  record,  and  which 
it  is  not  necessary  should  so  appear,  iu  order  to  render  the  process  valid,  it 
will  be  held  ill  upon  demurrer. 

It  is  not  necessary  to  the  validity  of  the  authorisation  of  an  indifferent  person  to 
serve  a  writ  returnable  to  the  county  court,  that  it  should  be  stated  in  the  au- 
thorization, that  a  known  public  officer  could  not  seasonably  be  had,  to  serve 
the  writ.  Nothing  more,  certainly,  is  necessary  to  be  inserted  in  the  writ,  t 
the  name  of  the  person  authorized,  and  that  he  is  an  indifferent  person- 
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An  authorisation,  inserted  in  the  direction  of  such  writ  ia  these  words,—"  To 
Alonzo  B.  Nutt,  an  indifferent  person,  to  serve  and  return,"— is  sufficient 

The  case  of  Dvlbear  v.  Hancock.  19  Vt.  388,  commented  upon  and  explained. 

The  statute  authorizing  several  pleas  does  not  extend  to  picas  in  abatement. 

If  several  pleas  in  abatement  be  pleaded  at  the  same  time  to  the  same  process, 
each  distinct  in  itself,  and  each  alone,  if  well  pleaded,  sufficient  to  answer  the 
writ,  they  will  be  held  ill  for  duplicity,— the  same  as  they  would  be,  if  the  sev- 
eral grounds  of  abatement  were  embraced  in  one  plea. 

And  advantage  may  be  taken  of  such  defect  in  the  pleas  upon  demurrer;— it  is 
net  necessary,  that  it  should  be  by  motion  to  have  all  the  pleas  but  one  take* 
from  the  files. 

Indebitatus  Assumpsit.  The  suit  was  commenced  in  the 
county  of  Windsor.  The  writ  was  made  returnable  to  the  county 
court,  and  was  served  by  Alonzo  B.  Nutt,  an  indifferent  person,  and 
was  directed  to  him  in  these  words, — "  To  Alonzo  B.  Nutt,  an  in- 
different person,  to  serve  and  return.11  The  defendant  moved,  that 
the  writ  be  quashed,  for  the  reason  that  it  was  not  stated  in  the 
authorization,  that  it  appeared  to  the  magistrate  signing  the  writ, 
that  no  sheriff  or  constable,  authorized  by  law  to  serve  the  writ, 
could  seasonably  be  had.  The  defendant  also  filed  three  several 
pleas  in  abatement.  In  the  first  it  was  alleged,  in  substance,  that 
the  writ  was  signed  and  the  recognizance  taken  and  minuted  by  a 
justice  of  the  peace  who  was  the  father  of  the  plaintiff's  wife,  and 
so  related  to  the  plaintiff  within  the  fourth  degree  of  affinity.  In 
the  second  it  was  alleged,  as  cause  of  abatement,  that  the  writ  was 
served  by  an  indifferent  person,  specially  authorized,  and  that  the 
writ  was  signed  and  the  authorization  made  by  a  justice  of  the  peace, 
who  was  the  father  of  the  plaintiff's  wife,  and  so  related  to  the 
plaintiff  within  the  fourth  degree  of  affinity.  In  the  third  plea,  the 
same  matter  was  alleged,  as  cause  of  abatement,  which  was  set * 
forth  in  the  motion  to  quash.  To  the  motion  and  pleas  the  plaintiff 
demurred  generally. 

The  county  court,  February  Adjourned  Term,  1851, — Collamer, 
J.,  presiding, — adjudged  the  motion  and  pleas  sufficient,  and  ren- 
dered judgment,  that  the  writ  abate  and  be  dismissed.  Exceptions 
by  plaintiff 
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Washburn  4*  Marsh  for  plaintiff. 
Tracy,  Converse  4*  Barrett  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  motion  to  dismiss  cannot  be  sustained.  It 
has  long  been,  settled,  at  least  in  this  state,  that  a  motion  to  qaash 
can  only  be  sustained  in  cases,  where  the  ground  or  matter  of  abate- 
ment is  apparent  upon  the  record.  If  the  ground  relied  upon  does 
not  appear  by  the  record,  but  is  extrinsic,  it  must  be  pleaded  in  is- 
suable form,  that  the  opposite  party  may  have  an  opportunity  to  trav- 
erse. Essex  v.  Prentiss,  6  Vt.  47.  So  if  the  motion  be  founded 
upon  matter,  which  does  not  appear  of  record,  and  which  it  is  not 
necessary  should  so  appear,  in  order  to  render  the  process  valid,  the 
motion  cannot  be  sustained  and  may  well  be  demurred  to.  The  mo- 
tion is  founded  upon  the  assumption,  that  it  is  necessary  to  the  va- 
lidity of  the  authorization  of  Nutt  to  serve  the  writ,  that  it  appeared 
to  the  authority  signing  it,  that  a  known  public  officer,  authorized 
to  serve  the  same,  could  not  be  seasonably  had,  and  that  that  fact 
should  have  been  inserted  in  the  process.  And  the  case  of  Dolbtar 
v.  Hancock,  19  Vt.  388,  is  relied  upon  as  sustaining  this  position. 

We  do  not  think,  however,  that  that  case  supports  the  proposition. 
The  writ  was  directed  to  "  E.  K.  Gladding,  constable,"  but  it  was 
not  alleged,  that  he  was  an  indifferent  person.  The  county  court 
permitted  the  plaintiff  to  amend,  by  inserting  that  Gladding  was  an 
indifferent  person  and  that  a  proper  officer  could  not  seasonably  be 
had  to  serve  the  writ.  This  court  held,  "  that  there  was  neither  a 
general  or  a  special  authority,  when  the  pretended  service  was 
made;  and  that  without  a  judicial  act  of  the  magistrate  no  authority 
could  be  conferred ;"  and  that  it  was  too  late  for  the  exercise  of 
judicial  power  by  the  magistrate,  when  the  amendment  was  made ; 
and  it  was  held,  that  the  service  was  valid,  and  that  no  amendment 
could  make  it  good.  This  court  did  not  upon  that  occasion  say, 
that  it  was  necessary  to  have  it  inserted  in  the  writ,  that  no  proper 
officer  could  seasonably  be  had  to  serve  the  same.  Nor  did  the 
court  intend  to  make  any  such  intimation.  The  direction  to  Glad- 
ding did  not  purport  to  be  made  to  him  as  an  indifferent  person,  but 
in  his  official  capacity  of  constable  of  Granville ;  and  this  gave  him 
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no  authority  to  serve  the  writ,  and  hence  the  service  was  held  to  be 
void.  In  case  of  a  special  deputation,  the  statute  requires,  that  the 
writ  be  directed  to  an  indifferent  person  by  name ;  and  this  is  be- 
lieved to  be  all,  that  the  statute  requires,  to  perfect  the  authoriza- 
tion. In  Miller  v.  Hayes,  Brayt.  21,  it  was  held  not  even  necessary 
to  allege,  that  the  person  authorized  was  indifferent.  But  at  all 
events  we  are  quite  clear,  nothing  more  is  necessary  to  be  inserted 
in  the  writ,  than  the  name  of  the  person  authorized  and  that  he  is 
an  indifferent  person.  This  is  the  extent,  to  which  the  case  of  DoU 
bear  v.  Hancock  goes.  The  authorization  in  this  case  is  sufficiently 
alleged  in  the  writ,  and  consequently  the  demurrer,  as  applied  to  the 
motion,  must  prevail. 

It  is  urged,  that  the  pleas  are  bad  for  duplicity  and  multifarious- 
ness. 

The  filing  of  several  pleas  in  abatement  of  the  same  process,  and 
all  pending  at  the  same  time  and  for  the  same  cause,  and  each  alone, 
if  well  pleaded,  sufficient  to  answer  the  writ,  is,  to  us,  a  novel  pro- 
ceeding. No  practice  of  the  kind  has  ever  been  known,  no  adjudged 
case  sanctioning  such  pleading  has  been  brought  to  our  notice,  and 
the  elementary  works  hold  such  pleading  to  be  inadmissible.  It  is 
said  by  Baron  Comyns,  in  his  digest,  vol.  1,  p.  27, 1.  3,  that  a  man 
shall  not  plead  two  pleas  in  abatement ;  for  that  will  be  double  ;  and 
by  Justice  Story,  in  his  treatise  upon  pleading,  "  that  a  plea  in  abate- 
ment must  be  free  from  duplicity — that  the  plea  must  not  contain 
two  several  matters,  each  of  which  alone  is  a  sufficient  answer  to  the 
plaintiff's  writ.  Neither  shall  the  defendant,  at  the  same  time, plead 
two  several  pleas  in  abatement,  each  of  which  is  an  answer  to  the 
whole  of  the  plaintiff's  writ."  Where,  however,  there  are  two  de* 
fendants,  each  may  plead  distinct  matter  in  abatement  of  the  same 
suit,  and  then  it  is  not  subject  to  the  charge  of  duplicity. 

Duplicity  in  pleading  is  said  to  consist  in  alleging,  for  one  single 
purpose,  or  object,  two  or  more  distinct  grounds  of  complaint,  or  de- 
fence, when  one  of  them  would  be  as  effectual  in  law,  as  both,  or  all. 
The  pleas  contain  two  distinct  grounds  of  abatement,  and  are  al- 
leged for  one  purpose,  or  object,  the  abatement  of  the  suit,  and 
either,  if  sustained,  would  be  as  effectual  as  both.  Nor  is  the  ob- 
jection of  duplicity  obviated  by  the  fact,  that  the  several  grounds  of 
abatement  are  set  forth  in  separate  pleas,  inasmuch  as  the  statute 
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authorizing  double  pleading  does  not  extend  to  pleas  in  abatement. 
This  mode  of  pleading  in  abatement  is  unwarranted  by  either  the 
common  law,  or  by  statute,  and  it  seems  to  us,  that  the  pleas  areobvi- 
ously  subject  to  the  charge  of  duplicity.  The  objection  as  well  ap- 
plies to  the  pleadings,  as  it  would,  were  the  several  grounds  of 
abatement  embraced  in  one  plea. 

It  is  said,  however,  admitting  the  pleas  open  to  the  charge  of  du- 
plicity, that  the  objection  can  only  be  taken  advantage  of  by  motion 
to  the  court,  to  have  all  the  pleas  but  one  taken  from  the  6les.  That 
course  might  undoubtedly  have  been  taken,  but  it  was  not  the  plain- 
tiff's only  remedy.  We  think  he  may  well  avail  himself  of  the  ob- 
jection by  demurrer.  In  Jennison  v.  Hapgood,  2  Aik.  31,  a  plea  in 
abatement  was  filed  out  of  time,  to  which  the  plaintiff  demurred.  It 
was  urged  in  that  case,  that,  to  avail  himself  of  the  objection  arising 
from  the  time  of  the  pleading,  the  plaintiff  must  apply  to  the  court 
to  set  aside  the  plea,  and  that  by  demurrer  the  exception  was  waived. 
But  the  court  held,  that  the  exception  was  not  waived,  and  that  the 
plaintiff  might  either  sign  judgment,  move  to  have  the  plea  set  aside, 
or  demur.  If  the  demurrer  was  properly  sustained  in  that  case,  we 
think  it  may  well  be  sustained  in  this  case. 

The  result  is,  that  the  judgment  of  the  county  court  must  be  re- 
versed, and  a  respondeas  ouster  awarded,  and  the  case  remanded  for 
farther  proceedings. 


Mary  Hayes  v.  Lyman  Stewart,  and  Silas  Newton,  Trustee. 

When  case  may  pass  to  the  supreme  court  upon  exceptions.  Trustee 
process.  When  suit  may  be  brought  within  one  year  after  defeat 
of  former  suit. 

Whenever  a  case  is  so  far  ended  in  the  county  court,  that,  if  no  exceptions  were 
taken,  it  wonld  go  oat  of  court,  then,  if  exceptions  are  taken,  it  may  with  pro- 
priety pass  to  the  supreme  court. 
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When,  in  a  rait  commenced  by  trustee  process,  judgment  is  rendered  in  the  county 
court  for  the  principal  defendant,  and  deceptions  are  allowed,  the  case  may 
pans  at  once  to  the  supreme  court,  without  any  hearing  or  formal  judgment  in 
reference  to  the  liability  of  the  trustee. 

The  statute, — Re?.  St  807,  §  16,— which  provides,  that  when  an  action,  com- 
menced in  time,  shall  be  abated,  or  be  1(  otherwise  defeated  or  avoided  •'  "  for 
an j  matter  of  form,"  a  new  action  may  be  commenced  within  one  year  there- 
after, does  not  extend  to  a  case,  where  the  first  suit  was  terminated  by  a  non- 
suit, occasioned  by  the  inability  of  the  plaintiff,  through  poverty,  to  comply 
seasonably  with  an  order,  made  by  the  court,  that  the  plaintiff  furnish  additional 
security,  by  way  of  recognizance,  for  the  defendant's  costs. 

Assumpsit  upon  a  promissory  note  for  (265,00,  dated  March  2, 
1833.  The  suit  was  commenced  by  trustee  process,  in  the  county 
of  Windsor,  and  the  writ  was  served  July  7,  1848.  The  defend- 
ant pleaded  the  statute  of  limitations.  The  plaintiff  replied,  in  sub- 
stance, that  the  note  was  signed  by  the  defendant  in  presence  of  an 
attesting  witness;  that  she  caused  a  suit  to  be  commenced  upon  the 
note,  and  the  writ  was  served  upon  the  defendant -February  26, 1847, 
returnable  at  the  May  Term,  1847,  of  Windsor  county  court;  that 
the  suit  was  duly  entered  in  court,  and  the  defendant  obtained  an 
order,  that  the  plaintiff  furnish,  on  the  first  day  of  the  next  term,  ad- 
ditional security,  by  way  of  recognizance,  in  the  sum  of  fifty  dollars, 
for  the  costs  of  the  defendant ;  that  the  plaintiff  made  diligent  effort 
to  comply  with  said  order  and  procure  the  security,  but  was  wholly 
unable,  by  reason  of  poverty,  to  do  so ;  that  on  the  first  day  of  the 
next  term,  being  the  November  Term,  1847,  the  rule  was  enlarged, 
upon  her  application,  and  it  was  ordered,  that  she  might  furnish 
such  additional  security  in  the  course  of  the  first  week  of  said  term  ; 
that  during  that  week  she  made  diligent  effort  to  procure  the  secu- 
rity, that  so  she  might  save  her  rights  in  said  suit,  but  that  she  was 
wholly  unable  to  do  so,  by  reason  of  her  poverty,  and  the  order  of 
court  was  not  complied  with,  and  thereupon  it  was  ordered  by  the 
court,  that  she  become  nonsuit,  and  judgment  was  rendered,  that  the 
defendant  recover  his  costs ;  and  that  this  suit  was  commenced  on 
the  seventh  day  of  July,  1848,  which  was  within  one  year  after  such 
defeat  and  avoidance  of  the  former  suit.  To  this  replication  the  de- 
fendant demurred. 

The  county  court,  May  Term,  1850, — Hall,  J.,  presiding, — ad- 
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judged  the  replication  insufficient,  and  rendered  judgment  for  the 
defendant.     Exceptions  by  plaintiff. 

In  the  supreme  court  the  defendant  moved,  that  the  suit  be  dis- 
missed, for  the  alleged  cause,  that  there  had  been  no  judgment  ren- 
dered as  to  the  trustee,  and  therefore  the  suit,  as  to  the  trustee,  was 
still  pending  in  the  county  court.  The  plaintiff  replied,  that  final 
judgment  had  been  rendered  in  the  county  court,  in  the  suit,  in  fa- 
vor of  the  principal  defendant,  and  therefore  the  suit  was  in  no  way 
yet  pending  in  the  county  court.  To  this  replication  the  defendant 
demurred. 

Washburn  6p  Marsh  for  plaintiff. 

The  statute, — Rev  St.  307,  $  16, — provides,  that  when  an  action 
commenced  in  time  shall  be  abated,  or  be  "  otherwise  defeated,  or 
avoided  "  *  *  "  for  any  matter  of  form,"  a  new  action  may  be  com- 
menced within  one  year  thereafter.  This  has  reference  to  the  ter- 
mination of  the  suit  by  reason  of  any  cause  not  affecting  its  merits, — 
the  term  "  matter  of  form  "  being  used,  as  distinguished  from  matter 
of  substance, — and  the  intention  evidently  being,  that  when  a  party, 
by  reason  of  his  non-compliance  with  the  strict  preliminary  requi- 
sites to  a  trial  upon  the  merits,  has  lost  the  advantage  of  such  trial, 
he  may  have  one  year,  within  which  to  correct  his  proceedings;  and 
in  this  respect  there  can  be  no  difference  in  the  principle  of  law, 
whether  the  defect  be  in  the  form  of  the  process,  or  in  the  proceed- 
ings attendant  upon  it,  preliminary  to  the  trial ;  and  this  intent  is 
shown  by  the  subsequent  provision  of  the  same  section  of  the  statute, 
giving  the  same  additional  time  to  the  plaintiff,  if  he  have  lost  his 
verdict  by  motion  in  arrest  of  judgment,  or  by  reversal  of  judgment 
by  writ  of  error,  or  on  exceptions. 

Tracy,  Converse  4*  Barrett  for  defendant. 

1.  The  suit  should  be  dismissed.  There  has  been  no  judgment 
in  the  county  court  as  to  the  trustee,  and  the  case  is  therefore  not 
finished  in  the  county  court.  Ayer  v.  Ayer,  Sup.  Ct,  Windsor  Co., 
1848.  Jones  v.  Spear  $  TV.,  21  Vt.  426.  Gage  et  al  v.  Ladd,  6 
Vt.  174.  Rev.  St.  191,  §§  14,  15.  Exceptions  by  the  principal 
defendant  do  not  bring  the  trustee  into  this  court,  but  there  must  be 
judgment  and  exceptions  as  to  the  trustee.    Rev.  St.  221,  §  4. 
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2.  The  replication  is  insufficient  The  first  action  was  not  de- 
feated or  avoided  for  any  matter  of  form.  It  was  well  brought,  the 
writ  was  properly  and  seasonably  served,  and  the  suit  was  duly 
entered  in  court.  No  objection  was  or  could  be  made  to  the  writ, 
action,  declaration,  service,  or  any  thing  connected  with  it  in  mat- 
ter of  form.  If  poverty  is  a  sufficient  excuse  for  not  prosecuting  a 
suit  already  commenced,  it  is  an  equally  good  excuse  for  not  com- 
mencing a  suit.  Such  a  doctrine  is  totally  inadmissible.  The  ex- 
ceptions in  the  Revised  Statutes, — Rev.  St  307,  §  16, — are  more 
stringent  and  limited  in  their  operation,  than  the  statute  of  1797, — 
SI.  St  290,  §  9 ;  yet  under  the  latter  nothing  of  this  kind  could  be 
admitted,  to  defeat  the  statute. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  We  think,  that  the  case  came  properly  into  this 
court.  When  judgment,  in  the  principal  action,  is  rendered  for  the 
defendant,  and  exceptions  are  allowed,  it  may  properly  pass  to  the 
supreme  court  Whenever  a  case  is  so  far  ended  in  the  county 
court,  that,  if  no  exceptions  were  taken,  it  would  go  out  of  court, 
then,  if  exceptions  are  allowed,  it  may  with  propriety  pass  to  the 
supreme  court  instead.  That  was  the  case  here.  If  no  exceptions 
had  been  allowed,  it  is  not  to  be  supposed,  the  county  court  could 
have  been  called  upon  to  try  the  question  of  the  liability  of  the  trus- 
tee. They  had  already  rendered  a  judgment,  which  made  any  such 
inquiry  fruitless,  not  to  say  absurd.  The  motion  to  dismiss  is 
therefore  overruled. 

We  do  not  think  the  replication  affords  any  ground  of  avoiding 
the  plea.  The  first  suit  must  have  failed  for  some  defect  in  the  pro- 
ceedings, and  not  by  the  voluntary  act  of  the  plaintiff,  or  in  conse- 
quence of  any  inability  of  the  plaintiff.  If  poverty  were  to  be  re- 
garded as  an  excuse  for  not  prosecuting  a  suit,  so  equally  would 
sickness,  accident,  or  misfortune  of  any  kind.  We  can  only  say, 
that  the  statute  has  not  provided  for  any  such  exception,  or  excuse. 

The  judgment  is  therefore  affirmed, 
xxni.        79 
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Dana  Pierce,  Administrator  of  Nathaniel  Miller,  v.  Charles 
R.  Whitman. 

Union  school  districts.     Authority  of  town  over  territory  of  union 
district.     Waiver  of  rights  by  district. 

When  a  onion  school  district  ha*  been  formed  frem  territory  in  two  towns,  either 
by  concurrent  vote  of  the  towns,  or  by  act  of  the  legislature,  previous  to  the 
power  to  constitute  such  districts  being  conferred  upon  towns,  gvcre,  whether 
one  of  the  towns  has  authority  to  alter  the  limits  of  such  district  by  setting  indi- 
viduals, within  such  town,  from  such  union  district  to  anether  district  within 
the  town. 

But  if  the  eiercise  of  such  authority  by  the  town  be  inconsistent  with  the  rights 
of  such  union  district,  such  rights  may  be  waived  by  vote  of  the  district;  and  if 
the  district  consent,  by  vote,  that  an  individual  within  its  limits  may  unite 
with  some  other  district,  and  such  individual  be  set,  by  vote  of  the  town,  to 
another  district,  the  anion  district  cannot  afterwards  assess  a  tai  against  such 
individual 

Trespass  for  taking  a  wagon.  The  suit  was  brought  in  the 
county  of  Windsor,  and  was  tried  upon  a  case  stated  by  the  parties, 
substantially  as  follows. 

By  the  statute  of  1804, — Acts  of  1804,  p.  54,— certain  territory 
in  the  towns  of  Hartford  and  Pomfret  was  created  a  school  district; 
and  the  district  was  duly  organized  and  has  existed  from  that  time 
as  a  legal  school  district,  unless  the  facts  hereinafter  stated  constitute 
an  exception.  Nathaniel  Miller,  the  intestate,  lived  at  the  time  of  his 
decease,  (which  was  since  the  commencement  of  this  suit,)  and  for 
several  years  previous,  in  Hartford,  and  within  the  boundaries  of 
said  district,  as  established  by  said  statute.  At  a  very  early  period 
some  portion  of  the  territory  embraced  within  said  district,  as  con- 
stituted by  the  statute  of  1804,  became  severed  from  said  district, 
and  has  ever  since  remained  separated  therefrom,— but  in  what 
manner  this  was  done,  whether  by  act  of  the  legislature,  or  by  act 
of  the  town  in  which  such  territory  lay,  is  not  now  known.  At  a 
meeting  of  the  inhabitants  of  the  town  of  Pomfret,  duly  warned  and 
held  September  2, 1828,  a  part  of  the  territory  comprised  in  said 
union  district  was,  by  vote,  transferred  to  a  new  district,  then  crea- 
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ted  in  Pomfret,  styled  district  No.  15 ;  and  the  territory,  so  trans- 
ferred, has  ever  since  been  treated,  by  ail  concerned,  as  belong- 
ing to  district  No.  15.  At  the  annual  town  meeting  of  the  town 
of  Hartford,  in  March,  1838,  a  vote  of  the  town  was  passed,  in  due 
form,  transferring  to  a  school  district  in  HarUand  one  Moses  Barron, 
who  resided  in  Hartford,  within  the  boundaries  of  the  union  dis- 
trict, as  constituted  by  the  statute  of  1804 ;  and  no  vote  was  ever 
passed  by  the  union  district,  or  by  the  town  of  Pomfret,  assenting  to 
such  transfer ;  but  said  Barron  was  ever  afterwards  treated,  by  all 
concerned,  as  belonging  to  the  school  district  in  Hartland.  At  a 
regular  meeting  of  the  union  school  district,  held  October  9,  1848, 
duly  warned,  it  was  voted  by  the  district,  that  the  said  Nathaniel 
Miller  "  have  leave  to  withdraw "  from  the  union  district,  "  and 
associate  with  some  other  district.'1     On  the  seventh  day  of  March, 

1848,  the  town  of  Hartford,  at  their  annual  town  meeting,  duly 
warned  for  that  purpose,  passed  a  vote  to  divide  the  union  district, 
and  to  create,  from  the  territory  taken  from  that  district,  with  other 
territory,  a  new  school  district,  which  was  called  district  No.  19. 
The  territory  so  set  off  by  that  vote  from  the  union  district  to  dis- 
trict No.  19  constituted  but  a  part  of  the  territory  within  the  union 
district,  belonging  to  Hartford;  four  farms  in  Hartford  still- belonged 
to  the  union  district  Nathaniel  Miller  resided  upon  the  territory 
so  transferred  by  that  vote  from  the  union  district  to  district  No.  19, 
and  had  no  taxable  property  within  the  limits  of  the  union  district, 
except  what  was  embraced  within  the  territory  so  set  to  district  No. 
19.  District  No.  19  was  duly  organized,  and  has  acted  as  a  district, 
and  kept  up  its  organization,  and  supported  schools,  since  it  was  so 
constituted.  And  since  district  No.  19  was  so  constituted,  the  town 
of  Hartford  have  paid  to  district  No.  19  the  public  money  for  the 
scholars  within  the  same.  Some  of  the  inhabitants  of  district  No. 
19,  since  its  organization,  have  sent  scholars  to  the  school  in  the 
union  district ;  but  under  what  circumstances,  or  for  what  particular 
reasons,  does  not  appear.    On  the  twenty  sixth  day  of  February, 

1849,  a  meeting  was  warned,  in  due  form,  of  the  union  school  dis- 
trict, and  held  in  pursuance  thereof,  at  which  the  district  voted  a  tax 
of  eight  cents  on  the  dollar,  to  defray  the  expenses  of  schools;  and 
the  prudential  committee  made  a  rate  bill  in  due  form,  including 
therein  the  names  of  all  those  who  resided  within  the  limits  of  dis- 
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trict  No.  19,  who  had  belonged  to  the  union  district  on  the  first  day 
of  April,  1848,  and  among  the  rest  Nathaniel  Miller.  Miller  had  a 
grand  list  in  Hartford,  on  which  he  was  liable  to  pay  taxes,  and  the 
amount  of  that  list  was  correctly  entered  upon  the  rate  bill.  This 
rate  bill,  with  a  warrant  attached  in  due  form,  was  delivered  to  the 
defendant,  who  was  collector  of  the  union  district,  elected  at  a  meet- 
ing held  on  the  twenty  sixth  day  of  February,  1849 ;  and  the  de- 
fendant distreined  the  property  sued  for  in  this  action,  for  payment 
of  the  tax,  and  sold  the  same, — pursuing  the  proper  forms  of  law  in 
this  respect  The  value  of  the  property  was  twelve  dollars ; — and  it 
was  agreed,  that  if  the  plaintiff  was  entitled  to  recover,  upon  these 
facts,  he  should  have  judgment  for  twelve  dollars  and  interest  from 
the  first  day  of  November,  1849 ;  and  that  otherwise  the  defendant 
should  recover  his  costs. 

Upon  these  facts  the  county  court, — February  Adjourned  Term, 
1851, — Collaher,  J.,  presiding, — rendered  judgment  for  the  de- 
fendant    Exceptions  by  plaintiff. 

Washburn  fy  Marsh  for  plaintiff. 

The  "  Union  School  District"  was  created  by  the  statute  of  1804, 
with  "  all  the  rights,  privileges  and  immunities,  which  are  enjoyed 
by  other  school  districts  in  this  state."  For  ascertaining  the  extent 
and  limits  of  these  rights,  we  must  refer  to  the  then  existing  statutes 
of  the  state.  By  the  statute  of  1787,  each  town  in  the  state  was 
empowered  to  divide  its  territory  into  so  many  districts,  as  should 
be  found  convenient,  "  and  the  same  to  alter  from  time  to  time." 
This  provision  was  repeated  in  the  statute  of  1797;  SI.  St  589; 
and  was  in  force,  when  the  statute  of  1804  was  enacted ;  and  the 
same  provision  was  repeated  in  the  statute  of  1827, — Thomp.  St 
136, — and  in  the  Revised  Statutes,  and  is  now  in  force.  Rev.  St 
111,  §  2.  The  union  district,  then,  being  created  with  no  greater 
rights,  than  any  other  district  in  the  state,  and  every  other  district 
being  made  subject  to  the  general  power  of  the  town,  in  which  it 
was  located,  to  divide  or  alter  it  at  pleasure,  the  plaintiff  insists,  that 
the  vote  of  Hartford,  annexing  him  to  district  No.  19,  was  fully  au- 
thorized by  law,  and  that  he  was  not  afterwards  subject  to  taxation 
in  the  union  district 

The  provision  in  reference  to  the  dissolution,  by  three  justices  of 
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the  peace,  of  districts  constituted  from  territory  in  two  towns,— 
Rev.  St.  115,  §  21,— does  not  apply.  The  first  statute  authorizing 
towns  to  form  union  districts  was  that  of  November  5,  1808;  SI. 
St.  593 ;  and  this  provision  was  re-enacted  in  the  statute  of  Novem- 
ber 9,  1827.  Thomp.  St.  139,  §  8.  But  no  provision  was  made 
for  the  dissolution  of  such  districts,  until  the  statute  of  October  528, 
1828, — Thomp.  St.  145, — which  is  substantially  re-enacted  in  the 
Revised  Statutes;  Rev.  St  115,  §§  21-23;  and  this  provision  ap- 
plies only  to  cases,  where  the  district  has  been  formed  by  a  concur* 
rent  vote  of  the  two  towns.  Hewett  v.  Miller,  21  Vt.  402.  There 
may  be  many  cases,  in  which  a  division  of  a  union  district,  by  an- 
nexing a  portion  of  the  territory  within  one  of  the  towns,  may  be 
proper,  and  yet  a  dissolution  of  the  district  not  be  required.  But 
the  power  of  three  justices  to  act  extends  only  to  cases,  where  they 
shall  determine,  that  the  district  thall  be  dissolved.  21  Vt.  402. 
Rev.  St.  115,  "§§  22,  23.  In  case  of  a  division,  merely,  of  a  part  of 
the  territory  in  one  of  the  towns,  the  district  remains  a  legal  corpo- 
ration, as  before ;  Waldron  et  al.  v.  Lee,  5  Pick.  323 ;  and  this 
cannot  be  done,  unless  by  the  town.  And  that  this  should  be  done 
by  the  town  has  been  the  practical  construction  of  the  statute  of 
1804,  as  shown  by  the  case  stated. 

But  if  the  exercise  of  such  power  by  the  town  be  inconsistent  with 
the  rights  of  the  union  district,  the  district  may,  by  its  own  act, 
waive  its  rights  in  this  respect ;  and  the  case  stated  shows  that  it  has 
done  so,  by  the  vote  of  October,  1848. 

Tracy,  Converse  6?  Barrett  for  defendant. 

1 .  Hartford  had  no  power  to  divide  the  school  district,  it  having 
been  formed  originally  by  special  act  of  the  legislature.  It  requires 
the  same  power  to  divide,  as  to  dissolve,  or  annihilate;  such  power 
exists  only  in  the  legislature.  If,  however,  it  exists  any  where  else, 
it  must  be  in  the  tribunal  provided  for  by  Rev.  St.  115,  §  21, — a 
judge  of  the  county  court  and  three  justices  of  the  peace.  If  the 
district  had  been  formed  by  a  concurrent  vote  of  Hartford  and  Pom? 
fret,  such  must  have  been  the  mode  of  its  division,  or  dissolution; 
Hewett  v.  Miller,  21  Vt.  402 ;  and  there  is  the  same  reason  for  the 
intervention  of  a  disinterested  tribunal  in  the  present  case.  That 
the  attempts  of  Pomfret  in  1828,  and  of  Hartford  in  1838,  to  take  a 
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part  of  the  onion  district,  or  a  part  of  the  inhabitants,  were  clearly 
illegal,  there  can  be  no  doubt ;  and  whether  those  parties  have  be- 
come, from  lapse  of  time  and  acquiesence,  effectually  severed,  it  is 
not  important  to  inquire. 

2.  The  vote  of  the  district  of  October  9,  1848,  that  Miller  have 
leave  to  withdraw,  &c,  did  not  discharge  Miller  from  his  relation- 
ship to  the  district,  or  his  liability  to  contribute  to  its  expenses. 
1.  The  district  had  no  power  to  set  off  individuals.  8  Vt  402. 
10  Vt.  480.  21  Vt.  402.  2.  Towns,  and  not  school  districts,  have 
that  matter  in  charge,  except  when  the  legislature  interferes.  Rev. 
St.  Ill,  c.  18,  §§  2,  5.  3.  The  district  had  no  power,  either  to 
set  off  Miller,  or  to  excuse  him  from  paying  taxes,  or  contributing 
to  the  general  objects,  for  which  school  districts  are  created. 
Hooper  v.  Emery,  14  Maine  375.  4.  If  they  can  vote  one  off  by 
his  request,  they  can  exclude  another,  against  his  will,  from  the 
privileges  of  the  district,  while  his  property  in  the  district  is  liable 
to  be  taxed  for  its  expenses.  Rev.  St.  114,  §  15;  542,  §11.  Acts 
of  1850,  No.  36.  5.  But  whatever  authority  the  district  had,  Mil- 
ler has  not  complied  with  the  condition,  upon*  which  he  was  set  off 
He  has  never  united  with  any  other  district,  unless  the  forming  of 
district  No.  19  by  Hartford  was  valid.  If  valid,  he  was  already 
"  withdrawn."  This  shows  conclusively,  that  the  district  never  con- 
sented to  or  acquiesced  in  the  doings  of  Hartford,  and  that  those 
proceedings  were  not  regarded  as  of  any  validity.  Civil  communi- 
ties, like  counties,  towns  and  school  districts,  are  quasi  corporations, 
with  only  such  powers  as  are  necessary,  to  enable  them  to  carry  out 
the  objects  of  their  creation.  Sch.  Dist.  No.  4  v.  Wood,  13  Mass. 
193.  Ang.  &  Ames  on  Corp.  20,  21.  Gorham  v.  Springfield,  21 
Maine  58.  CoUamer  v.  Drury,  16  Vt.  574.  Waters  v.  Verities, 
4  Vt  601. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J  In  this  case,  the  district  being  created  by  act  of 
the  legislature,  it  might  originally  have  required  the  same  power  to 
dissolve  it.  But  when,  by  the  general  laws  of  the  state,  in  1828,  a 
provision  was  made  for  dissolving  union  school  districts,  we  think 
that  provision  was  intended  to  apply  to  all  union  districts,  however 
created.     It  would  be  highly  improbable,  that'  the  legislature  should 
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intend  to,retain  so  limited  and  inconvenient  a  prerogative  thereafter. 

And  whether  daring  all  this  time,  and  subsequently,  such  school 
districts  are  to  be  regarded  as  exempt  from  the  authority  of  the  town 
to  alter  the  limits  in  any  manner,  by  setting  individuals  to  other  school 
districts,  as  they  would  best  be  accommodated,  it  is  not  necessary 
here  to  determine.  It  is  obvious,  we  think,  that  such  a  power  might 
be  convenient  to  reside  in  the  town,  and  be  recognized,  without  be- 
ing at  all  inconsistent  with  the  denial  to  the  towns  of  the  power  to 
dissolve  such  districts. 

But  however  this  may  be,  we  think  it  most  obvious,  that  if  there 
were  any  want  of  such  power,  it  must  be  because  of  some  other 
right,  incompatible  with  its  exercise,  residing  either  in  the  district, 
or  the  individuals  concerned.  And  these  rights  it  is  certainly  com- 
petent for  them  to  waive.  That  is  so  in  regard  to  almost  all  rights, 
even  the  most  important,  of  a  merely  pecuniary  character.  And  in 
the  present  case,  that  was  done,  both  by  the  plaintiff  and  the  district 
And  the  plaintiff  having  acted  upon  the  consent  of  the  district,  and 
been  set  to  another  district,  or  his  land  incorporated  into  a  newly 
erected  district,  which  is  the  same  thing,  the  union  district  lost  all 
power  to  assess  any  tax  upon  him,  or  his  property.  For  we  think, 
their  vote  must  be  construed,  as  a  consent  for  the  plaintiff  and  his 
property  to  be  set  to  another  district.  And  he  would  be  liable  to 
pay  taxes  there  thereafter. 

Judgment  reversed,  and  judgment  for  plaintiff  on  the  case  agreed. 


Timothy  Dustin  v.  John  Cowdry  and  Others. 

Forcible  entry  by  person  having  title  and  right  of  entry.  Penalty 
under  statute.  Right  of  disseizee  to  maintain  trespass.  Entry 
by  landlord  after  expiration  of  term. 

Under  the  statute  of  tbis  state,  of  forcible  entry  and  detainer,  the  party  forcibly 
pot  oat  of  the  poseesion,  even  by  bim  wbo  baa  title  and  right  of  entry,  if  enti- 
tled to  restitution,  and  may  subject  the  disseizor  to  punishment  by  fine,  and  may 
sustain  an  action  of  trespass  upon  the  statute,  and  recover  three  fold  damages 
for  the  expulsion  and  detainer* 
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And  the  party  thus  ejected  may,  if  he  so  elect,  waive  the  penalty  under  the  stat- 
ute, and  sustain  an  action  of  trespass  qu,  cl.  against  such  disseizor,  and  the  de- 
fendant will  not  be  permitted  to  set  op  title  in  himself,  as  a  defence  to  such 
action. 

Under  that  statute,  if  a  tenant  at  will  of  a  dwelling  boose  hold  over  his  term,  and 
thereupon,  after  due  notice  to  quit,  the  landlord  forcibly  enter  and  eject  him, 
his  family  and  effects,  from  the  house,  the  entry  is  unlawful,  and  the  tenant 
may  recover  his  damages  therefor  in  enaction  of  trespass  quart  clausum  f regit; 
—  and  it  will  make  no  difference,  that  the  tenant  bad  agreed  to  leave  by  a  cer- 
tain day  named,  and  that,  if  he  did  not  leave,  the  landlord  might  put  out  him 
and  his  effects  in  any  way  he  chose. 

Trespass.  The  suit  was  commenced  in  the  county  of  Orange. 
The  declaration  contained  three  counts, — first,  for  breaking  and  en- 
tering the  plaintiff's  dwelling  house  and  injuring  his  goods  therein, — 
second,  for  breaking  and  entering  the  plaintiff's  dwelling  house  and 
forcibly  expelling  him  and  his  family  therefrom, — third,  de  bonis  as- 
portatis,  in  common  form.  Plea,  the  general  issue,  with  notice  of 
special  matter  of  defence.  Trial  by  jury,  December  Term,  1849, — 
Redfield,  J.,  presiding. 

The  dwelling  house  in  question  was  the  property  of  the  Methodist 
Episcopal  Church  and  Society  in  Tunbridge.  The  plaintiff  had,  by 
permission,  for  short  periods,  from  time  to  time  extended,  occupied 
the  house  for  nearly  a  year.  When  the  term  was  last  extended,  the 
plaintiff  agreed,  that  he  would  leave  by  a  certain  day  named,  and 
that,  "  if  he  did  not,  the  society  might  put  him  and  his  effects  out 
any  way  they  chose."  The  day  passed,  and  the  plaintiff  continued 
to  hold  over,  without  manifesting  any  intention  to  leave  the  prem- 
ises. The  defendants,  who  were  members  of  the  board  of  stewards 
of  the  society,  and  its  legally  constituted  agents,  with  the  concur- 
rence of  the  other  members  of  the  board,  excepting  one,  who  had 
removed  without  the  limits  of  the  society,  went  to  the  house  and  re- 
quested the  plaintiff  to  leave,  and  gave  him  to  understand,  that  they 
should  put  him  out,  if  he  did  not.  The  plaintiff's  family  at  the 
time  consisted  of  his  wife,  who  was  in  a  feeble  state  of  health,  and 
six  children,  one  of  whom,  the  youngest,  about  one  year  old,  had 
been  from  her  infancy  and  then  was  sick,  having  fits  frequently. 
This  was  on  the  twenty  first  of  March,  1648,  and  the  weather  was 
uncomfortable,  and  to  some  degree  Inclement,  perhaps,  by  reason  of 
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wet,  snow  and  mud.  The  plaintiff  not  leaving  the  premises,  the  de- 
fendants proceeded  to  strip  the  house,  as  high  as  the  windows,  of  all 
covering  and  inside  finish ;  and  finding  that  the  plaintiff's  family 
still  insisted  in  occupying  it,  they  went  in  forcibly,  and  insisted  upon 
their  leaving  immediately,  and  finally  put  them  out  into  the  street, 
by  force,  and  all  their  household  effects,  using  no  more  force,  than 
was  necessary  for  accomplishing  the  purpose.  The  plaintiff,  with 
the  aid  of  his  friends,  made  strenuous  resistance  against  leaving  the 
house,  and  the  defendants,  in  order  to  remove  the  plaintiff's  family, 
were  compelled  to  resort  to  a  considerable  degree  of  force,  which 
they  applied  in  the  most  quiet  and  gentle  manner ;  and  it  appeared, 
that  whatever  riot  and  uproar  occurred  was  in  consequence  of  the  un- 
necessary and  unreasonable  resistance  of  the  plaintiff  and  his  family 
and  friends,  in  carrying  out  a  determination  to  keep  possession  of 
the  house. 

The  court  charged  the  jury,  that  if  the  plaintiff's  term  had  ex- 
pired, and  he,  upon  reasonable  request,  refused  to  leave  the  premi- 
ses, the  defendants,  as  the  agents  of  the  society,  had  the  right  to 
put  out  the  plaintiff  and  his  family,  and  to  use  all  the  force  that  was 
necessary  for  obtaining  the  possession ;  and  that  the  stewards,  by 
virtue  of  their  office  and  the  authority  it  invested  in  them,  had  the 
right  to  obtain  possession  of  the  premises  on  behalf  of  the  society, 
and  in  so  doing  to  use  all  necessary  force  against  the  plaintiff  and 
his  family,  without  any  express  authority  from  the  society ;  and  that 
the  consent  of  the  other  members  of  the  board  of  stewards  to  the  acts 
of  the  defendants,  or  a  majority  of  them,  might  be  presumed  by  the 
jury  from  their  silence,  or  acquiescence  in  the  doings  of  the  defend- 
ants professedly  on  their  behalf  and  for  their  benefit,  and  from  the 
other  circumstances  in  this  case,  without  any  express  proof  to  that 
effect 

Verdict  for  defendants.     Exceptions  by  plaintiff. 

J.  8.  Marcy  for  plaintiff. 

The  right  UB|N1  a  tenant  by  physical  force  has  no  existence  in 
this  state.  Theparty  having  the  right  of  possession  must  obtain  it 
by  the  use  of  some  of  the  remedies  provided  by  law,— especially 
where,  as  in  this  case,  the  tenant  is  in  under  lease,  although  the 
term  is  expired  and  he  neglects  to  quit.  Bucket  v.  Pwrnuh  it  ai., 
xxiii.        80 
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9  Vt.  352.  4  Kent.  117.  Hyatt  v.  Wood,  3  Johns.  239.  Samp- 
son v.  Henry,  11  Pick.  379.  Ellis  v.  Paige,  1  Pick.  43.  Moore 
v.  Boyd,  11  Sbep.  242.  Brock  v.  Berry,  13  Ltw  Rep.  89.  13 
Pick.  06.  Rev.  St.  236,  237.  The  doctrine  of  the  charge  licenses 
the  use  of  as  much  force,  of  any  description,  as  may  be  sufficient,  in 
any  case,  to  effect  the  expulsion  of  the  tenant  and  his  family.  The 
practical  consequences  of  such  a  principle  are  too  barbarous  and  re- 
volting to  be  tolerated  in  any  civilized  country,  save  only  such  as 
make  the  subjection  of  the  many  to  the  will  and  desires  of  the  few 
an  ingredient  in  their  social  compact.  The  reasons  for  the  de- 
cisions in  England,  recognizing  this  doctrine,  are  indeed  inscrutable. 
They  are  in  direct  contradiction  to  the  doctrine  laid  down  by  Black* 
stone.  3  Bl.  Com.  1 45-151.  And  it  is  still  more  strange,  that  the 
English  courts  should  have  continued  to  regard  this  doctrine  as  civil 
(in  contradistinction  to  criminal)  law,  after  the  enactment  of  the 
statute  5  Richard  II,  c.  8,  making  all  forcible  entries  penal  and  pun* 
ishable  by  imprisonment.  4  Bl.  Com.  103,  104.  The  statutes  of 
this  state  impose  fine  for  forcible  entry,  or  detainer.  Rev.  St.  235, 
§  1.  And  a  possession  gained  by  force,  and  in  violation  of  the  stat- 
ute against  forcible  entry  and  detainer,  is  unlawful,  though  the  dis- 
seizor has  the  right  of  possession ;  and  the  party  thus  expelled  may 
maintain  an  action  and  recover  for  the  injury  occasioned  by  such 
expulsion.  Hillary  v.  Gay,  25  E.  C.  L.  393.  Newton  et  ux.  v. 
Harland,  39  lb.  5S1. 

Hebard  6/  Martin  for  defendants. 

It  was  a  part  of  the  contract,  that  the  defendants  might  put  the 
plaintiff  out,  and  his  effects,  in  any  way  they  chose.  At  most  he 
was  but  a  tenant  at  sufferance,  and  might  lawfully  be  dispossessed 
by  the  landlord  by  force,  if,  upon  request,  he  refused  to  leave.  4 
Kent  118.  Jackson  v.  Stansbury,  9  Wend.  201.  Hyatt  v.  Wood, 
4  Johns.  150.  Taunton  v.  Costar,  7  T.  R.  431.  8  E.  C.  L.  280. 
14  lb.  59.  Beecher  r.  Parmele  et  al,  9  Vt.  335*.  ThdVandlord 
may  have  an  action  of  trespass  against  the  tenaJflhfolding^ver. 
Catlin  v.  Hay  den,  1  Vt.  375.  A  party  entitled  10  possession,  as 
against  a  wrong  doer,  may  use  all  the  force  necessary  to  obtain  it. 
Yak  v.  Seeley,  15  Vt  221.  Hodgeden  v.  Hubbard,  18  Vt  504. 
Meader  v.  Stone,  7  Met.  147.     Richardson  v.  Anthony,  12  Vt  273. 
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If  the  landlord  may  enter  and  take  possession  of  the  premises,  it 
mast  follow,  as  a  necessary  consequence,  that  he  has  a  right  to  the 
enjoyment  and  may  expel  a  wrong  doer.  The  plaintiff  did  make 
strenuous  resistance,  which  brings  the  case  within  the  cases  of 
Yale  v.  Seeky  and  Hodgtden  v.  Hubbard,  above  referred  to;  and 
the  case  finds,  that  no  unnecessary  force  was  used. 

The  opinion  of  the  court  was  delivered  by  s^ 

Redfield,  J.  We  entertain  no  doubt,  that  such  a  principle  of\ 
law,  as  that  for  which  the  defendants  contend,  and  which  is  em* 
braced  in  the  charge  of  the  court  in  this  case,  did  exist  in  England 
from  the  time  of  the  Norman  Conqueror,  until  the  statute  of  5  Rich- 
ard II,  ch.  6,  of  Forcible  Entry  and  Detainer, — a  period  of  nearly 
three  hundred  years.  And  it  might  have  existed  prior  to  the  Nor- 
man conquest,  but  I  find  no  authentic  account  of  its  existence  prior 
to  that  date,  and  it  seems  to  us  far  more  in  accordance  with  the  so- 
cial polity  of  the  Conqueror  and  his  immediate  descendants,  than 
with  any  other,  which  ever  obtained  in  that  country.  It  is  a  prin- 
ciple more  in  conformity  with  a  tenure  of  land  of  some  superior,  or 
over  lord,  whose  mere  will  is  the  law  of  the  tenure,  converting  the 
tenant  into  a  mere  menial,  or  dependent,  than  with  the  tenure  of 
free  and  common  socage,  where  the  tenant  is  absolutely,  as  really 
and  to  all  intents,  as  much  a  freeman,  as  the  landlord,  and  where  the 
rights  of  the  humblest  are  as  much  respected,  and  as  readily  and  as 
minutely  vindicated  by  the  authority  of  the  state,  both  judicial  and 
executive,  as  are  those  of  the  most  powerful.  And  it  is  certain,  we 
think,  that  such  a  mode  of  reducing  rights  of  action  to  possession  is 
more  suited  to  the  turbulence  and  violence  of  those  early  times, 
when  no  man,  whose  head  was  of  much  importance  to  the  state,  felt 
secure  of  retaining  it  upon  his  shoulders  for  an  hour,  than  to  the 
quiet  and  order  and  general  harmony  of  the  nineteenth  century. 
But  that  such  was  the  ancient  common  law  of  England  we  have  the 
authority  of  Hawkins,  vol.  1,  cb.  64,  sec.  1,  and  of  many  others. 

But  as  men  advanced  towards  equality,  and  claimed  to  have  their 
rights  respected  and  guarantied  to  them,  and  more  carefully  defined, 
this  state  of  the  law  became  intolerable,  and  was  among  the  first  to 
be  abrogated  by  Parliament  The  resistance  of  the  English  barons 
at  Runymead  extorted  from  King  John  the  Magna  Charta  of  Eng- 
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lisb  and  American  liberty,  and  that  of  Wat  Tyler  and  his  associates, 
to  Richard  II,  accomplished  scarcely  less  for  the  peace,  quiet,  and 
good  order  of  the  realm,  when  it  compelled  the  king  and  the  exten- 
sive landholders  to  consent,  in  parliament,  to  the  statute  against  all 
forcible  entry  into  lands,  even  by  those  having  good  title,  and,  as  a 
correlative,  compelled  those,  whose  titles  had  expired,  to  make  sum- 
mary surrender. 

The  language  of  Sergeant  Hawkins  shows  the  object  and  neces- 
sity for  this  statute ; — "  But  this  indulgence  of  the  common  law  " 
[permitting  forcible  entries  into  lands,  withheld  from  the  rightful 
proprietors,]  "  having  been  found,  by  experience,  to  be  very  preju- 
dicial to  the  public  peace,  by  giving  an  opportunity  to  powerful  men, 
under  the  pretence  of  feigned  titles,  forcibly  to  eject  their  weaker 
neighbors,  it  was  thought  necessary,  by  severe  laws,  to  restrain  all 
persons  from  the  use  of  such  violent  methods  of  doing  themselves 
justice"— -referring  to  the  statute  5  Richard  II,  against  forcible  en- 
tries, &c.  But  what  would  be  the  benefit  of  such  a  statute,  if  every 
one  could  disregard  it  without  detriment  to  his  civil  rights?  The 
redress,  which  a  weak  tenant  would  be  likely  to  obtain  against  a 
powerful  landlord,  by  a  public  prosecution,  would  prove  a  most  tan- 
talizing mockery. 

,Tbe  very  words  of  our  statute,  copied  almost  literally  from  the 
English  statutes,  show  the  sense  of  the  legislature  upon  this  subject; 
— "  No  person  shall  make  any  entry  into  any  lands,  or  other  posses- 
sions, but  where  entry  is  given  by  law ;  and  in  such  case,  not  unth 
strong  hand,  or  with  multitude  of  people,  but  only  in  a  peaceable 
manner  ,*"  and  if  any  one  do  either,  it  is  provided,  that  he  shall  be 
fined,  restitution  shall  be  made  to  the  one  thus  thrust  out  of  posses- 
sion, and  he  shall  be  entitled  to  recover  treble  damages.  AH  this  is 
so  explicit,  as  scarcely  to  adroit  of  question  ;  and  it  seems  wonder- 
ful, that  any  doubt  should  ever  have  arisen,  especially  when  we  ad- 
vert to  the  occasion  and  ttye  object  of  passing  the  English  statute 
upon  this  subject.  And,  as  is  said  by  Erskine,  J.,  in  Newton  v. 
Harland,  1  Man.  &  Gr.  644,  [39  E.  C.  L.  581,]  "  It  seems  remark- 
able, that  a  question  so  likely  to  arise  should  never  have  been  directly 
brought  before  any  court  in  banc,  until  that  case"  (1640.)  We 
can  only  conjecture,  that  the  reason  must  have  been,  that  the  very 
great  explicitness  of  the  statute,  and  the  manifest  absurdity  of  the 
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old  common  law  rule  upon  the  subject,  as  a  rule  of  law,  in  regard  to 
the  title  and  possession  of  real  estate  in  a  free  country,  must  have  so 
commended  itself  to  the  minds  of  the  English  people,  that  no  man 
was  found  to  possess  sufficient  hardihood  to  attempt  so  bold  an  inno- 
vation until  these  days  of  speculation  and  experiment 

But  if  the  point  had  never  been  decided  by  the  English  courts,  it 
is  certain,  there  was  a  very  general  concurrence  and  consent  among 
all  their  law  writers  and  judges  upon  this  subject.  In  Regina  v. 
Dyer,  6  Mod.  96,  it  was  held,  that  one,  who,  without  right,  entered 
into  land  and  expelled  the  possessor,  by  force,  was  liable  to  indict- 
ment, at  common  law,  and  so  are  all  the  subsequent  cases.  "  But," 
say  the  court  in  that  case,  "  the  statute  forbids  force  in  entering,  or 
detaining,  even  where  the  entry  is  lawful"  This,  it  will  be  recol- 
lected, is  as  early  as  2  Queen  Anne.  And  Littleton,  in  Co.  on  Lit, 
book  2,  chap.  49,  §  431,  takes  the  same  view  of  the  statute,  if  we 
understand  the  author's  meaning.  The  editor,  having  in  mind  some 
modern  gloss  perhaps,  suggests,  that  Littleton  may  have  misappre- 
hended the  true  import  of  the  statute.  But  in  Fitzherbert's  Nature 
Brevium,  which  is  one  of  the  earliest  commentaries  upon  the  sub- 
ject, it  is  said,  "  If  a  man  entereth  with  force  into  lands  and  tene- 
ments, to  which  he  hath  title  and  right  of  entry,  and  put  the  tenant 
of  the  freehold  out  of  those  lands,  or  tenements,  now  he  who  is  so 
put  out  by  force  shall  not  maintain  an  action  of  forcible  entry 
against  him,  who  had  title  or  right  of  entry,  because  that  entry,  at 
common  law,  or  the  statute  of  Richard  II,  is  not  any  disseizin  of 
him ;  but  he  may  indict  him  for  his  entering  by  force,  and  by  this 
indictment  he  shall  be  restored  to  his  possession  again ;  and  this  is 
by  the  statute  8  Hen.  VI,  cb.  9.  And  in  this  action  of  forcible  entry, 
under  the  statute  of  Henry  VI,  the  plaintiff  shall  recover  treble  dam- 
ages, as  well  for  the  occupying  of  the  lands,  as  for  the  first  entry." 
Lord  Hale,  in  his  note  upon  this  passage,  says, — u  He  shall  not 
maintain  an  action  on  the  statute  of  Richard  II,  but  may  by  the  stat- 
ute of  Henry  VI ;  for  upon  examination  it  will  be  found,  that  the 
statute  of  Richard  II  gave  no  action  to  the  party  aggrieved  by  being 
forcibly  put  out,  and  no  power  to  the  justices  to  make  restitution, 
but  only  to  fine  the  offender.  And  this  difference,  between  the  stat- 
ute of  Richard  II  and  that  of  Henry  VI,  which  Littleton  and  Fitz- 
herbert  do  notice,  and  which  Mr.  Thomas  did  not  advert  to  in  his 
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note  to  Co.  Litt.,  but  which  Lord  Hale  did  in  Fitzherbert,  seems  to 
have  been  the  entering  wedge  to  most  of  the  modern  blundering  up- 
on this  subject,  for  we  scarcely  feel  justified  in  calling  it  by  a  milder 
name.  But  this  kind  of  spirit,  when  it  has  once  entered  into  the 
law,  is  not  easily  cast  out ;  since  every  successive  writer  is  likely 
blindly  to  copy  the  same  error,  without  examination,  and  thus  give  it 
the  sanction  of  his  own  authority. 

But  the  statute  of  8  Henry  VI  did  give  both  the  power  of  making 
restitution  of  possession,  and  treble  damages  to  the  party  thus  thrust 
out ;  and  in  this  respect  our  statute  is  the  same.  It  is  under  the 
statute  of  Henry  VI,  that  Fitzherbert,  Littleton  and  Lord  Hale  say, 
the  party  forcibly  put  out,  even  by  him  who  has  title  and  right  of  en- 
try, is  entitled  to  restitution,  and  to  an  action  for  treble  damages. 
This  is  the  natural  import  of  the  statute  of  Henry  VI,  and  the  only  ra- 
tional construction,  which  can  be  put  upon  our  own  present  statute 
against  forcible  entry  and  detainer.  The  party  guilty  of  a  forcible 
entry  is  liable  to  fine,  to  have  the  possession  restored,  as  before,  and 
to  pay  treble  damages,  notwithstanding  he  may  make  good  title  to 
the  premises.  The  title  to  the  land  and  the  right  of  possession  is 
not  important  in  any  proceeding,  under  the  statute,  when  the  entry/ 
is  forcible  and  with  strong  hand,  or  multitude  of  people.  This  point 
is  expressly  decided  in  The  People  v.  Leonard,  11  Johns.  504. 
Thompson,  Ch.  J.,  says, — "  If  the  lessee  shows  himself  in  the  peace,  v^ 
able  possession  of  land,  and  that  he  was  finally  dispossessed,  it  will 
be  sufficient  to  entitle  him  to  recover  possession.  And  the  defend- 
ant will  not  be  permitted  to  set  up  title  to  defeat  it," — as  we  have 
seen  he  might  under  the  statute  of  Richard  II ;  Fitz.,  ante.  "  He 
must,"  continues  Ch.  J.  Thompson,  "  restore  the  party  to  his  pos- 
session, wrongfully  taken  from  him,  in  the  first  place."  In  The 
People  v.  King,  2  Caine  98,  Kent,  Ch.  J.,  says,  "  The  defendant! 
must  give  up  the  possession  irregularly  obtained,  put  the  complain-    '  \^ 
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ant  in  statu  quo,  and  then  proceed  legally  to  the  question  of  title.1 

Indeed,  all  the  English  common  law  writers  and  judges  agree, 
that  under  the  statute  of  Henry  VI,  which  is  like  our  own  in  this  re- 
spect, the  party  thus  forcibly  expelled  is  entitled  to  restitution  of  the 
possession,  even  against  him  who  has  good  title  and  right  of  posses- 
sion. But  they  seem  to  have  confounded  what  Littleton,  Fitzherbert 
and  Lord  Hale  say  in  regard  to  one,  who  has  no  title,  maintaining 
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an  action,  for  being  thus  forcibly  expelled,  against  him  who  had  the 
title  and  right  of  possession,  and  to  have  understood  these  writers  as 
speaking  of  the  statute  of  Henry  VI ;— or  rather  they  seem  not  always 
to  have  noted,  that  these  writers,  who  were  almost  contemporary 
with  the  8tatute,do  say,  that  under  the  statute  of  Henry  VI  the  party 
aggrieved  may  have  his  action  for  treble  damages,  against  the  party 
expelling  him  by  force,  without  regard  to  the  title,  or  right  of  pos- 
session.    And  such,  it  seems  to  us,  is  the  necessary  import  and  the 
only  rational  construction  of  our  own  statute  upon  this  subject     But 
under  the  first  English  statute  of  Richard  II,  no  such  remedy  was 
given  to  the  party.     Hence  in  many  elementary  writers  we  shall  find 
it  said,  generally,  that  no  action  will  lie  against  the  party  making  a 
forcible  entry,  who  has  good  title  to  enter  and  possess,  which  seems 
to  have  been  inadvertently  copied  from  the  early  writers  upon  this// 
subject,  who  evidently  referred  only  to  the  statute  of  Richard  II,  U 
and  which,  with  all  humility,  it  is  submitted,  could  have  no  just  ap-\' 
plication  to  the  statute  of  Henry  VI.     It  may  have  been  considered, 
by  some,  that  the  party,  by  bringing  trespass  qu,  cl,  waived  the 
benefit  of  the  statute,  and  put  the  right  of  possession  in  issue,  and 
that  may  be  a  sound  view,  or  it  may  not ;  we  shall  have  occasion  to 
examine  it  farther  hereafter.     It  has  no  necessary  connection  with 
the  statute  remedy  which  is  explicitly  given  to  the  complainant,  in 
all  cases,  where  he  prevails  in  his  complaint ;  and  to  entitle  himself 
to  judgment  he  need,  one  would  suppose,  only  show  the  judgment  of 
the  court  upon  the  proceeding  for  forcible  entry.    Such  seems  very 
clearly  to  be  the  import  of  the  statute.     Rev.  St.,  ch.  41,  sec.  11.  / 
"  The  complainant  of  any  forcible  entry  and  detainer  as  aforesaid,  / 
who  shall  recover  against  the  party  complained  of,  as  aforesaid,  shall  J 
have  right  to  treble  damages,  with  costs  of  suit,  by  an  action  of  tres- J 
pass,  against  the  offender."     Thus  showing,  as  clearly  as  language! 
could,  the  purpose  of  the  act,  to  give  an  action  of  trespass  for  treble  \ 
damages,  whenever  the  party  should  be  adjudged  guilty  of  a  forcible 
entry  or  detainer.     So  that,  had  the  present  plaintiff  elected  to  have 
proceeded  under  the  statute,  there  can  be  no  doubt,  he  might  have 
subjected  the  defendants  to  punishment  by  way  of  fine,  obtained 
restitution  of  the  possession,  and  sustained  an  action  of  trespass,  and 
recovered  three  fold  damages  for  the  expulsion  and  detention.    And 
if  such  be  the  undeniable  rights  of  the  parties,  under  the  statute,  it 
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18  difficult  to  see,  why,  if  the  party  waive  all  penalty  under  the 
statute,  he  may  not  sustain  trespass  qu.  cl  against  the  defendants, 
the  same  as  against  any  other  wrong  doers.  Their  right  to  posses- 
sion gave  them  no  more  right  to  enter  in  that  manner,  than  if  they 
had  been  mere  strangers,  and  if,  while  they  were  violating  an  ex- 
press  statute,  subjecting  themselves  to  criminal  prosecution  and  to 
be  turned  out  of  possession,  they  would  not  thereby  be  estopped  from 
setting  up  title  in  themselves,  for  the  purpose  of  legalizing  their  ille- 
gal conduct,  it  is  because  this  case  forms  a  most  remarkable  excep- 
tion to  all  others  of  a  similar  character. 

But  many  dicta,  to  the  effect,  that  a  party  thus  expelled,  could 
sustain  no  action  of  ejectment,  or  trespass  qu.  cl,  against  him,  who 
had  right  of  entry,  will  no  doubt  be  found  in  the  books,  and  the  -rea- 
son assigned  is,  that  the  tenant's  title  had  expired.  And  such  a  rule 
is  applicable  enough,  under  a  statute  like  that  of  Richard  II,  which 
only  provided  a  fine  against  the  party,  for  the  breach  of  the  peace. 


ut  under  that  of  Henry  VI,  and  our  Revised  Statute,  where  the 
party  is  entitled  to  restitution  of  possession  and  to  an  action  of  tres- 
/  pass  for  treble  damages,  the  more  rational  view  undoubtedly  is,  that 
f  tte  p&Hjnhus  unlawfully  expelled  may  have  trespass  qu.  cl  for  the 
1  damages  thus  sustained  by  him.  For  the  entry  and  the  occupancy 
are  both  violations  of  the  law,  infringements  of  the  rights  of  the  one 
in  possession,  and  for  which  he  is  entitled  to  redress,  by  way  of 
damages  and  restitution.  The  mode  of  redress  must,  then,  be  re- 
garded as  mere  form.  The  substance  of  the  thing  is,  to  recover  for 
his  loss  by  being  forcibly  put  out  of  what  was,  for  the  time,  his 
castle,  (see  Semaine'scase,  5  Coke  91 ;  Bac.  Ab.,  Tit.  Trespass  587,) 
his  dwelling  house,  the  personal  injury,  if  any,  the  fright  to  himself 
and  family,  and  the  injury  to  health  and  comfort,  and  the  indignity 
and  insult  These  may  be  reached  by  separate  actions  of  assault , 
and  battery,  in  favor  of  each  member  of  the  family,  and  by  trespass 
dt  bonis,  as  to  the  goods;  but  the  far  more  appropriate  redress  seems 
to  be  trespass  qu.  cl  And  the  recent  English  cases  seem  to  incline 
to  that  view.  In  Hillary  v.  Gay,  6  C.  &,  P.  284.  [25  E.  C.  L.  398,] ' 
which  was  trespass  qu.  cl  before  Lord  Lyndhurst,  then  Chief  Baron 
of  the  Exchequer,  the  facts  were  very  similar  to  the  present  case. 
The  plaintiff  had  occupied  a  tenement  of  the  defendant,  the  term 
had  expired,  and  there  was  some  proof,  that  the  plaintiff  had  prom* 
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ised  to  quit,  before  a  certain  day,  then  long  past.  "  The  defendant 
procured  a  number  of  Irishmen  to  go  to  the  house,  and  after  getting 
the  plaintiff  to  go  away,  by  sending  a  boy  to  tell  him  his  master 
wanted  him,  the  Irishmen  entered  the  plaintiff's  rooms  and  turned 
the  plaintiff's  wife  into  the  street,  and  put  the  plaintiff's  furniture 
out  at  the  window."  The  counsel  having  cited  Turnqr  v.  Meymott, 
8  E.  C.  L.  280,  as  in  point,  Lord  Lyndhurst  said,  "  there  the  ten- 
ant had  gone  away,  and  had  not  led  his  family  in  possession.  The 
tenant  was  in  that  case  out  of  possession,  and  there  was  no  one  in 
possession."  And  in  summing  up  he  says, — "  even  if  the  plaintiff 
had  promised  to  leave  at  a  particular  day,  the  conduct  of  the  defend- 
ant is  unjustifiable.  If  the  defendant  had  a  right  to  possession,  he 
should  have  obtained  that  possession  by  legal  means."  The  plaintiff 
had  a  verdict,  with  fifty  pounds  damages,  which  seems  to  have  been 
acquiesced  in  by  the  party  in  fault.  The  learned  Chief  Baron,  who 
had  spent  his  life  in  the  purlieus  of  Westminister  Hall,  in  the  study 
and  the  practice  of  the  law,  and  nearly  a  quarter  of  a  century  upon 
the  bench  of  one  or  other  of  the  superior  courts  there,  entertained 
no  doubt,  that  the  plaintiff  there  was  entitled  to  maintain  trespass 
qu.  cl.  and  to  recover  exemplary  damages.  But  we  not  seldom  hear  it 
asserted,  upon  this  side  of  the  Atlantic,  by  those  comparatively  nov- 
ices in  the  profession,  that  it  is  absurd,  that  one  shall  be  held  liable 
to  an  action  of  trespass,  for  entering  forcibly  into  possession  of  his 
own  property,  just  as  if  it  were  a  clear  point,  that  one  might  take 
possession  of  his  own  property,  in  his  own  way,  even  at  the  expense 
of  violating  all  laws,  human  and  divine.  And  such  a  doctrine  may 
have  received  some  countenance  from  the  decisions  of  this  court. 
But  it  is,  in  my  deliberate  but  humble  judgment,  a  most  dangerous 
doctrine,  come  from  whatever  elevated  source  it  may.  And  the 
sooner  it  is  discountenanced  by  the  courts,  the  better  for  the  peace 
and  quiet  of  the  state.  It  is  a  doctrine,  which  has  grown  up  alto- 
gether, so  far  as  I  know,  within  the  last  twenty  years,  and  has  never, 
since  the  period  of  three  hundred  years  subsequent  to  the  Norman 
conquest,  received  the  least  countenance  in  England,  or  any  where 
else,  out  of  this  state,  if  we  except  only  the  state  of  New  York, — I 
mean,  to  the  extent  of  justifying  such  force,  in  every  civil  action. 
It  may  have  been  often  said,  that  such  a  possession  was  legal ;  but 
xxiii.        81 
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to  that  extent  even,  we  have  seen,  that  the  doctrine  is  not  maintain- 
able. 

But  the  case  of  Hillary  r.  Gay  received,  in  the  late  case  of 
Newton  v.  Harland,  the  decided  approbation  of  the  common  pleas, 
after  two  arguments,  and  great  consideration,  so  late  as  1840.  The 
action  was  trespass  for  an  assault  and  battery  upon  the  wife.  The 
facts  were, — the  plaintiff  hired  rooms  of  the  defendant  for  six  months, 
the  term  expired,  the  defendant  attempted  to  make  distress,  and  the 
plaintiff's  wife  locked  the  doors,  and  the  defendant  employed  a 
blacksmith  to  pick  the  locks.  "  The  same  evening  Mrs.  Newton 
was  requested  to  leave  the  rooms,  and  having  refused,  Harland 
again  entered  the  rooms,  accompanied  by  four  or  five  persons,  and 
compelled  Mrs.  Newton,  her  children  and  servants,  to  leave  the 
apartments — Harland  himself  laying  hold  of  Mrs  Newton's  arm  and 
leading  her  out"  The  case  was  argued  by  distinguished  counsel  on 
both  sides,— on  the  part  of  the  plaintiff  by  Wilde,  the  late  Chief 
Justice  of  the  common  pleas,  and  at  present  the  Rt.  Hon.  Lord 
Truro,  Lord  High  Chancellor  of  England,  and  subsequently  by  Mr. 
Sergeant  Warren,  alike  distinguished  for  his  learning  in  the  profes- 
sion, and  his  beautiful  taste  and  great  excellence  as  a  writer ;  and, 
among  other  eminent  names  opposed,  by  the  present  Mr.  Justice 
Cresswell  of  the  common  pleas. 

The  court,  in  delivering  their  opinions  seriatim,  at  considerable 
length,  approve  fully,  and  some  of  them  in  form,  of  the  views  ex- 
expressed  by  Lord  Lyndhurst  in  Hillary  v.  Gay.  Ch.  J.  Tindall 
said,  on  the  first  argument, — "This  case  involves  an  important 
question,  namely,  whether  a  landlord  has  a  right  to  enter,  and  expel, 
by  force,  a  tenant,  who  holds  over,  after  his  term  has  expired.    1 
should  have  great  difficulty  in  agreeing  to  the  affirmative  of  that 
proposition,  for  I  do  not  see,  how  the  defendant  can  justify  the  ex- 
pulsion of  the  female  plaintiff,  under  a  possession  obtained  by  an 
act,  which  is  itself  criminal."    The  only  ground,  upon  which  sound 
,  lawyers  have  ever  attempted  to  argue  this  question,  on  the  part  of 
I    the  landlord,  is  to  claim,  that,  by  the  entry,  he  becomes  possessed  of 
'    the  premises,  and  the  tenant  becomes  the  tort  feasor,  and  intruder. 
And  this  may  be  true  of  a  vacant  possession,  as  was  held  in  Turner  v. 
Meymott,  8  E.  C.  L.  280,  or  where  the  landlord  enters  upon  another 
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portion  of  the  premises,  for  the  purpose  of  re-investing  himself  with 
the  seizin,  to  enable  himself  to  recover  mesne  profits,  after  the  first 
disseizin,  as  in  Butcher  v.  Butcher,  14  E.  C.  L.  59 ;  and  in  Taunton 
v.  Cost  or,  7  T.  R.  431,  the  same  question  was  involved.  But  none\ 
of  these  eases,  (all  of  which  are  decided  upon  a  mere  fiction  of  law, 
that  entry  upon  the  land  gives  seizin  from  the  accruing  of  the  party's 
title,)  afford  any  aid  in  determining  the  question  before  us.  They 
only  show,  that  one  may  lawfully  resume  possession  of  his  own,  when  y 
he  can  do  it  peaceably.  -*<: 

So,  too,  the  universally  recognized  right  of  one  in  possession  of  \ 
his  own  property,  and  which  he  has  the  right  to  possess  in  prcBsenti, 
to  defend  his  possession  by  such  force  as  may  be  necessary  to  over- 
come the  opposing  force,  affords  no  aid  here.  For  it  seems  but  a 
natural  corollary  from  that  proposition,  that  he,  who  is  out  of  posses- 
sion, cannot  lawfully  fight  himself  into  even  a  legal  possession.  Such 
a  principle  seems  equally  at  variance  with  the  genius  of  our  institu- 
tions, the  character  of  our  people,  and  the  spirit  of  the  English  laws. 
So  cautious,  indeed,  are  the  English  laws  of  all  excuse  for  the  use 
of  force,  and  so  opposed  to  all  conflict  and  strife,  that  they  will  not 
allow  one,  who  has  the  right  of  distress,  as  for  rent,  to  take,  by  way 
of  distress,  any  animal,  or  other  article,  in  the  personal  use  of  the. 
debtor  at  the  time.  1  Inst  47  a,  note  L.  This  rule,  it  is  said, 
has  even  been  extended  to  beasts  damage  feasant ;  as  where  one 
rides  his  horse  across  your  field,  you  must  resort  to  your  action  for 
the  damage.  Storey  v.  Robinson,  6  T.  R.  138.  Lord  Kenton,  in 
giving  judgment,  says,  "  If  it  were  permitted  to  a  party  to  distrain 
a  horse,  while  any  person  is  riding  him,  it  would  perpetually  lead 
to  a  breach  of  the  peace."  See,  also,  Simpson  v.  Hartop,  WHles 
512,  where  Ch.  J.  Willes  enters  into  a  labored  argument  to  show, 
that  to  permit  a  party,  in  any  case,  tomakedistressof  articles  in  per- 
sonal use  would  naturally  encourage  breaches  of  ihe  peace,  which 
the  law  can  never  do. 

But  to  return  to  the  case  of  Newton  v.  Norland.  After  the  last, 
argument,  Gh.  J.  Tinoall  said,—"  If  the  landlord,  in  making  his 
entry  upon  the  tenant,  has  been  guilty,  either  of  a  breach  of  a  posi- 
tive statute,  or  an  offence  at  common  law,  it  appears  to  me,  that 
such  violation  of  the  law,  in  making  the  entry,  causes  the  possession, 
thereby  obtauud,  to  be  illegal"    This  jeems  as  satisfactory,  and  as 
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decisive  of  the  question,  as  could  be  desired.  And  coming,  as  it 
does,  from  one  of  the  most  eminent  judges,  who  ever  sat  in  West- 
minster Hall,  it  is  undoubtedly  entitled  to  very  great  consideration. 
Bosanquet,  J.,  said,  "  If  the  act  be  expressly  prohibited  by  statute, 
it  must,  I  apprehend,  be  illegal  and  void."  "  If  the  lessor  enter, 
with  a  strong  hand,  his  act  is  unlawful,  and  he  cannot,  as  it  seems 
to  me,  acquire  lawful  possession  by  an  unlawful  act."  And  this  is 
said,  it  must  be  remembered,  in  regard  to  an  entry  made  by  a  land- 
lord upon  his  tenant,  who  was  forcibly  holding  over  against  him, 
after  his  term  had  expired.  Erskine,  J.,  said, — "  A  landlord,  though, 
under  the  circumstances  of  this  case,  he  has  a  right  of  entry,  must, 
in  order  to  re-invest  himself  with  the  lawful  possession  of  the  prem- 
ises held  over  by  his  tenant,  exercise  his  right  of  entry  peaceably, 
I  and  he  cannot  found  a  legal  right  to  remove  his  tenant  upon  the 
illegal  act  of  a  forcible  possession."  And  he  states  his  apprehension 
of  the  effect  of  such  a  principle  obtaining  general  currency,  as  fol- 
lows,— "  I  cannot  but  apprehend,  that  if  it  were  once  established,  as 
law,  that  a  landlord  might  in  all  cases,  where  his  tenant  holds  over, 
enter  by  force  upon  the  premises,  and  expel  the  tenant,  and  thereby 
expose  himself  to  no  greater  risk,  than  the  peril  of  an  indictment  for 
forcible  entry,  under  which  no  restitution  could  be  awarded,- the 
peace  of  the  country  would  be  endangered  by  the  frequent  resort  to 
these  summary  proceedings." 

This  is  the  latest  declaration  of  the  sense  of  the  courts  of  West- 
minster Hall  upon  this  subject.  It  is  not  here  expressly  held,  that 
the  party  thus  expelled  is  entitled  to  an  action  of  trespass  qu.  el. 
against  the  landlord.  Some  doubts  are  suggested,  as  to  this  point, 
by  one  of  the  judges,  and  Justice  Coltman  dissented  from  the  ma- 
jority of  the  court;  but  the  majority  held,  in  the  roost  explicit  terms, 
that  the  entry  is  unlawful,  and  subjects  the  landlord  to  fine  and  to 
restitution  of  possession,  and  to  pay,  in  a  proper  action,  all  damages. 
And  whether  the  action  should  be  trespass  qu.  cL,  or  assault  and 
battery,  &c,  is  immaterial,  as  under  this  declaration,  if  the  defend- 
ant had  pleaded  soil  and  freehold,  as  some  of  the  cases  hold,  the 
plaintiff  might  have  new  assigned  the  trespass  to  the  person  of  the 
plaintiff,  and  a  jury,  under  proper  instructions,  would  have  given 
much  the  same  damages,  and  upon  the  same  evidence,  in  whatever 
form  the  declaration  is  drawn.     We  are  fully  agreed  in  the  fore- 
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going  results,  and  the  majority  of  the  court  certainly  is  inclined  to 
believe,  that  the  declaration  may  be  trespass  qu.  cl,  as  held  by  Lord 
Lyndhurst,  in  Hillary  v.  Gay.  We  hare  -  no  disposition  to  add 
any  thing  in  regard  to  the  true  construction  of  the  law,  as  derived 
from  the  decisions  of  the  courts  in  Westminster  Hall.  And  we 
think  the  decisions  of  the  English  courts,  as  to  the  common  law,  or 
the  construction  of  ancient  statutes,  are  to  be  regarded  of  para- 
mount authority.  And  especially  should  we  so  regard  them,  when 
found  to  be  in  accordance  with  the  soundest  reason  and  the  wisest 
policy. 

In  regard  to  the  American  decisions,  they  are  doubtless  to  some 
extent  conflicting.  In  New  York  the  law  seems  to  be  settled  in 
accordance  with  the  charge  of  the  county  court,  in  this  case.  And 
we  think,  the  remarks  of  Nelson,  Ch.  J.,  in  Jackson  r^Sitmsimtf, 
9  Wend.  201,  highly  appropriate  to  the  enunciation  of  such  a  doc- 
trine. He  says,  "  This  position,  apparently  harsh,  and  tending  to 
the  public  disturbance  and  individual  conflict,  is  abundantly  sup- 
ported by  authority,  and  must  be  considered  the  law  of  the  land,"-^_ 
citing  a  considerable  number  of  English  authorities,  none  of  which 
give  the  least  countenance  to  such  a  proposition,  and  Hyatt  v. 
Woody  4  Johns.  150,  and  Ives  v.  Ives,  13  lb.  235,— both  of  which 
fully  sustain  the  proposition  of  the  learned  Chief  Justice.  I  have 
not  been  able  to  find  any  other  court,  except  the  courts  in  New 
York,  hold  enough  to  attempt  to  defend  such  a  proposition ;  and  the 
language  of  Ch.  J.  Nelson  shows,  with  how  much  of  a  blush  and 
apology  he  declares  it  to  be  law. 

In  Massachusetts  it  is  held,  that  such  an  entry  by  the  landlord  is 
unlawful,  and  that  the  tenant  is  entitled  to  an  action  for  any  injury 
to  his  person,  or  property,  or  to  his  family,  in  the  appropriate  form, 
but  not  in  trespass  qu.  cl,  or  ejectment,  since  his  title  had  expired, 
and  his  right  of  possession  against  the  landlord  is  gone.  In  Samp- 
son v.  Henry ,  11  Pick.  379,  which  was  an  action  for  trespass  in  as- 
sault and  battery,  the  defendant  justified  as  the  owner  of  a  dwelling 
house,  in  which  the  plaintiff  was  forcibly  holding  over,  after  his 
term  had  expired,  and  the  defendant  put  him  out,  using  no  unneces- 
sary force ;  the  plaintiff  replied  dt  injuria,  and  had  judgment.  Wilde, 
J.,  in  delivering  judgment,  says,  "Such  is  the  claim  of  right  set  up 
by  these  pleas, — a  claim  manifestly  opposed  to  the  fundamental  prin- 
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ciples  of  civil  government.  The  law  does  not  allow  any  one  to 
break  the  peace,  and  forcibly  to  redress  his  private  wrongs.  He 
may  make  use  of  force  to  defend  his  lawful  possession,  bat  being 
t  _  '  dispossessed,  he  has  no  right  to  recover  possession  by  force,  and  by 
{  {  a  breach  of  the  peace.11  Ellis  v.  Page,  1  Pick.  43,  was  trespass 
qu.  cl.,  and  the  court  held  the  tenant  entitled  to  reasonable  notice  to 
quit,  and  being  forcibly  turned  out,  without  such  notice,  by  the 
landlord,  it  was  held,  that  he  was  liable  in  this  form  of  action.  But 
it  is  submitted,  that  if  that  form  of  action  will  lie  in  such  a  case,  it 
will,  with  the  same  reason,  in  every  case,  where  the  entry  is  unlaw* 
ful.  Moore  v.  Boyd,  24  Maine  242,  is  the  same  case,  in  principle, 
as  the  last,  and  decided  upon  the  authority  of  that  case.  Brock  v. 
Berry,  13  Law  Rep.  89,  decided  in  the  supreme  court  of  Maine,  is 
similar.  Sampson  v.  Henry,  13  Pick.  36,  decides,  that,  in  a  case 
like  the  present,  trespass  qu.  cl.  is  not  the  appropriate  remedy,  bat, 
in  a  proper  form,  the  plaintiff  may  recover  all  the  damages  he  has 
sustained.  Meader  et  ux.  v.  Stone,  7  Met.  147,  is  of  the  same  char- 
acter. All  the  cases  concur  in  giving  the  plaintiff,  in  a  case  like 
the  present,  a  right  of  recovery,  except  only  those  in  New  York. 

The  reported  cases  in  this  state  do  not  necessarily  conflict  with 
the  result,  to  which  we  come  in  this  case.  Yale  v.  Seeley,  15  Vt. 
221,  is  put  by  the  court  upon  the  ground,  that  the  defendant  was  in 
possession  of  the  land  at  the  time  of  the  conflict,  and  was  only  using 
force  in  defence  of  his  possession,  which  he  might  lawfully  dp.  The 
facts  in  the  case  might  have  justified  a  different  view.  But  the  case 
is  only  to  be  regarded  as  authority  for  the  view  of  the  facts  taken  by 
the  court.  Hodgeden  v.  Hubbard,  18  Vt.  504,  is  an  action  for  tres- 
pass de  bonis,  assault,  &c. ;  and  the  court  put  the  case  upon  the 
ground,  that  the  plaintiff,  having  obtained  possession  of  the  goods 
by  fraud,  is  no  more  exempt  from  being  forcibly  dispossessed,  than 
if  he  had  taken  them  by  force  and  been  pursued,  on  fresh  suit,  dum 
flagrante  bello  vel  delicto.  The  decision  is  scarcely  defensible  upon 
any  other  ground,  and  in  that  view  has  no  bearing  upon  the  present 
case.  We  have  no  doubt,  some  cases  may  have  been  decided  by 
this  court,  without  much  examination,  which  would  very  considera- 
bly favor  the  view  taken  of  the  law  in  the  county  court ;  but  those 
cases  are  not  reported.  It  may  be  proper  to  say,  the  case  was  ruled 
below  solely  upon  the  authority  of  these  cases,  and  against  delibe- 
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rate  and  long  settled  opinions.  But  tliese  unreported  cases  are 
always  of  less  authority,  than  one  which  has  been  Teported,  and  this 
court  entertain  no  doubt  whatever,  that  these  cases  rest  upon  no 
sufficient  warrant  of  authority,  or  principle,  if  any  such  have  ever 
been  decided  by  this  court ;  and  we  are  content  to  say,  in  the  lan- 
guage of  Lord  Brougham,  in  the  case  of  Cottle,  ex  parte,  decided 
by  the  House  of  Lords  so  late  as  1850,  14  Eng.  Jurist  Rep.  655, — 
"  No  judge  ought  to  be  ashamed,  after  erring  in  judgment,  to  ac- 
knowledge his  error ;  still  less  has  a  court  any  reason  for  so  un- 
seemly a  reluctance  to  admit,  that  the  dispensers  of  justice  are 
subject  to  the  common  let  of  humanity.1' 

It  may  be  thought  by  some,  perhaps,  that  we  have,  in  the  fore- 
going opinion,  made  use  of  strong  language,  in  regard  to  the  right 
claimed  by  the  defendants  in  this  case;  but  our  language  had  refer- 
ence exclusively  to  the  rule  of  law  contended  for.  The  conduct  of 
the  defendants  seems  to  have  been  as  unexceptionable  as  could  be 
expected,  under  the  assertion  of  the  right,  as  they  no  doubt  under-  ^S 
stood  it  And  it  is  not  improbable,  they  may  have  been  led  into  this 
misapprehension  of  the  law  by  some  of  the  more  recent  determina- 
tions of  this  court  And  I  would  not  affect  to  disguise  my  own 
sense  of  satisfaction,  that  a  principle,  which  I  esteem  of  such  vital 
importance,  should  now  be  established  ;  and  it  ought  not  to  lessen 
the  public  confidence  in  the  wisdom  of  any  tribunal,  because,  having 
pursued  one  principle  of  the  law,  until  it  begins  unjustly  to  infringe 
upon  the  integrity  of  the  system,  they  seek  the  first  opportunity,  fairly 
presented,  with  just  circumspection,  to  retrace  their  footsteps,  and  to 
declare  their  convictions  of  the  necessity  of  such  a  retrocession,  in 
the  plainest,  most  unmistakeable  terms,  so  that,  in  future,  the  rule  of 
law  may  be  understood  by  all.  This  thing  is  done  much  more  fre- 
quently in  Westminster  Hall,  than  in  our  American  courts,  perhaps ; 
but  every  where  it  is  done,  and  the  sooner  the  better,  if  it  were  to  be 
done.  But  the  language,  which  we  Have  used  in  regard  to  the  rule 
of  law  contended  for,  is  not  more  severe  than  my  Lord  Chief  Justice  1 
Kenton  felt  called  upon  to  adopt,  on  a  similar  occasion,  in  deliver- 
ing his  judgment,  in  King  v.  Wilson,  8  T.  R.  358,  where  the  land- 
lord and  eleven  assistants  entered  a  mill  and  lands,  when  the  ten- 
ant's title  had  expired,  as  would  seem,  and  with  force  and  strong 
hand  put  him  out  of  possession.    On  demurrer  to  the  indictment, 
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Lord  Kenyon  said, — "  Whether  or  not  these  facts  will  be  prored  it 
another  question ;  but  if  they  be  proved,  as  laid,  God  forbid,  that  it 
should  not  be  an  indictable  offence !  The  peace  of  the  whole  coun- 
try would  be  endangered,  if  it  were  not  so."  And  in  expressing  his 
sense  of  the  importance  and  necessity  of  maintaining  the  indict- 
ment, which  was  for  a  forcible  entry  by  a  landlord,  under  circum- 
stances very  similar  to  those  attending  the  present  case,  that  learned 
and  urbane  judge  says, — By  so  doing,  "  we  shall  not  overrule  any  of 
the  cases  that  have  been  cited,  and  we  shall  give  effect  to  a  part  of 
the  law,  that  ought  to  be  preserved,  namely,  that  no  one  shall,  with 
force  and  violence,  assert  his  own  title."  The  other  questions 
in  the  case,  we  think,  were  correctly  decided  by  the  county  court. 
Judgment  reversed  and  case  remanded. 


Note  bt  Rjedfield,  J.  If  it  were  needful  to  maintain,  that,  under  the 
practice,  in  this  state,  of  enforcing  the  rights  of  tbe  landlord  against  bis  tenant, 
whose  title  had  expired,  all  apology  for  resort  to  force  were  removed,  it  would 
become  extremely  apparent  by  the  single  consideration,  that  twelve  days  is  tbe 
longest  term  required  to  bring  any  such  question  to  final  determination,  nnleas 
the  defendant  appeal,  and  in  snch  case  security  for  costs  and  tbe  accruing  rents  is 
required  to  be  given.  Tbe  landlord,  who  could  not  brook  even  that  delay,  should 
be  reminded,  that  tbe  proprietors  of  large  estates  are  the  last  persons,  who  can 
fairly  chide  tbe  law,  or  who  should  be  foremost  to  set  an  example  of  resort  to 
force,  in  redress  of  wrongs  even ;  since  it  is  only  by  the  rules  of  the  municipal 
law,  and  which  have  been  adopted  from  policy  more  than  justice,  and  for  the 
sake  of  peace  and  order  in  society,  that  their  possessions  are  more  extensive  than 
those  of  their  tenants.  In  a  state  of  primitive  law,  where  force  is  tbe  arbiter  of  all 
rights,  and  where  one's  title  is  limited  to  his  personal  possession,  and  the  product  of 
his  own  labor,  it  might  not  be  easy  for  them  to  maintain  that  superiority  in  worldly 
position,  which  is  now  every  where  cheerfully  accorded  to  them. 

It  may  be  thought,  by  some,  who  have  not  been  at  the  pains  to  examine  the 
subject  critically,  a  far-fetched  inference,  that  the  first  statute  against  forcible  en* 
try  and  detainer  is  to  be  regarded  as  one  of  the  great  land  marks  of  English  lib- 
erty. And  if  the  thing  were  merely  a  flourish  of  rhetoric,  it  could  be  no  where 
more  out  of  place  than  in  these  grave  discussions. 

But  the  coincidence  of 'dates,  and  the  testimony  of  contemporary  history,  leave 
no  reasonable  dbubt,  that  this  statute  is  to  be  regarded  as  one  of  the  fruits  of  tbe 
resistance  of  the  English  people  to  the  unequal  and  oppressive  poll  tax  of  three 
groats,  which  has  rendered  the  nommei  dt  gvtrrc  of  Wat  Tyler  and  Jack  Straw 
familiar  to  the  ear  of  every  reader  of  English  history,  while  tbe  real  names  of  the 
persons  who  figured  under  these  appellations  are  altogether  unknown.    Hume, 
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▼ol.  2,  page  285,  states  in  terms,  that  these  leaden  demanded  a  fixed  rent  on  land, 
instead  of  the  services  doe  by  villeinage,  and  that  charters  to  that  purpose  were 
granted  them,  citing  Froissart's  Chronicles,  liv.  2,  ch.  77.  And  the  language  of 
Sergeant  Hawkins,  before  cited,  shows,  that  one  of  the  chief  evils  of  this  uncer- 
tain rent  was,  that  it  gave  occasion  to  the  landlord  to  expel  the  tenant,  "  under 
pretence  of  feigned  titles,"  or  by  claiming  that  the  rent  was  in  arrear.  The  ten- 
dency to  relapse  into  this  semi-barbarous  state,  in  regard  to  the  rights  of  land- 
lords and  tenants  seems  wonderful,  when  it  is  considered,  that  in  this  state,  the 
legislature  have  never  seen  fit  to  intrust  the  landlord  with  even  the  right  to  make 
distress  for  rent  in  arrear,  which  is  freely  conceded  in  England,  where  they  have 
so  long  denied  the  right  forcibly  to  dispossess  the  tenant. 
XXIII.         82 
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Richard  F.  Abbott  v.  Erastus  S.  Camp. 
Inference  of  fact  from  report  of  auditor.     Witness, 

It  is  never  the  province  of  a  court  of  errors  to  deduce  inferences  of  fact  from  a 
report  of  auditors.  If  facts  are  reported,  from  which  it  is  claimed  a  contract 
should  be  implied,  such  inference  must  be  made  by  the  county  court. 

In  an  action  brought  to  recover  the  price  of  labor  and  materials  furnished,  one, 
who  claims  that  he  is  himself  entitled,  instead  of  the  plaintiff",  to  receive  pay- 
ment of  the  amount,  is  a  competent  witness  for  the  defendant;  and  so,  also,  is 
one,  who  is  called  as  a  witness  to  prove  facts,  showing  that  he  is  himself  liable 
for  the  amount,  instead  of  the  defendant. 

Book  Account.  The  suit  was  commenced  in  the  county  of 
Washington.  Judgment  to  account  was  rendered,  and  an  auditor 
was  appointed,  who  reported  the  facts  substantially  as  follows. 
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The  plaintiff's  account  was  in  part  for  granite,  quarried  by  him, 
for  which  he  charged  $1,75  per  cubic  yard,  and  for  trimming  gran- 
ite, for  which  he  charged  twenty  cents  per  foot  In  the  autumn  of 
1847  E.  P.  Jewett  &  Co.  (a  firm  consisting  of  E.  P.  Jewett,  M. 
Cottrill  and  L.  S.  Humphrey)  had  contracted  to  construct  a  section 
of  the  Vt  Central  Rail  Road,  including  three  bridges  across  the 
Winooski  and  Dog  rivers ;  and  at  that  time  the  plaintiff,  being  the 
owner  of  a  granite  quarry  in  Barre,  applied  to  Jewett  &  Co.  for  a 
contract  to  quarry  and  furnish  the  stone  for  the  masonry  of  the 
bridges,  or  a  part  of  it  Jewett  &  Co.  declined  to  contract  with 
him,  for  the  alleged  reason,  that  he  was  irresponsible.  Soon  after 
this  the  plaintiff  made  an  arrangement  with  one  Kimball,  that  Rim- 
ball  should  take  the  contract  with  Jewett  &  Co.  for  quarrying  two 
hundred  yards  of  stone,  and  should  furnish  a  pair  of  oxen  and  make 
all  the  necessary  advances  for  iron,  steel,  help,  &c,  and  with  such 
aid  the  plaintiff  was  to  quarry  the  stone.  Under  this  arrangement 
with  the  plaintiff,  Kimball  contracted  with  Jewett  &  Co.  to  furnish 
them,  at  or  near  the  plaintiff's  quarry,  two  hundred  yards  of  granite, 
and  they  agreed  to  pay  him  therefor  91,75  per  cubic  yard.  It  was 
farther  agreed  between  th^  plaintiff  and  Kimball,  that  Kimball  should 
apply  the  avails  of  the  contract  to  repay  his  advances,  and  to  pay  a 
debt  of  about  970,00,  due  to  him  from  the  plaintiff,  and  should  pay 
the  residue  to  the  plaintiff  The  stone  was  quarried,  to  an  amount 
exceeding  two  hundred  yards,  during  that  autumn  and  winter,  the 
plaintiff  doing  most  of  the  labor,  and  Kimball  making  advances  to 
an  amount  exceeding  9900,00 ;  and  Kimball  purchased  at  sheriff's 
sale,  about  the  time  this  quarrying  commenced,  a  quantity  of  stone 
upon  this  quarry,  which  were  soon  commingled  with  those  quarried 
by  the  plaintiff.  In  the  winter  of  1848  Jewett  &  Co.  made  a  contract 
with  the  defendant  to  construct  the  masonry  of  the  bridges ;  but  the 
terms  of  the  contract  were  not  arranged  until  October  16, 1848,  when 
they  were  reduced  to  writing.  At  the  time  of  the  negotiation,  and  until 
the  contract  was  reduced  to  writing,  the  understanding  between  the 
defendant  and  Jewett  &  Co.  was,  that  the  defendant  should  take  the 
stone,  for  which  Jewett  &  Co.  had  contracted  with  Kimball  and 
others,  upon  the  terms  and  conditions  of  the  contracts  made  by 
Jewett  &  Co.,  and  should  proceed  to  draw  and  cut  the  stone,  and 
that,  if  they  did  not  thereafter  define  farther  the  terms,  the  defend- 
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ant  should  receive  a  reasonable  compensation  for  his  labor, — both 
parties,  however,  expecting  a  more  definite  contract.  The  defend- 
ant drew  from  the  plaintiff's  quarry  three  hundred  and  three  yards 
of  stone,  which  included  the  stone  quarried  by  the  plaintiff  and 
Kimball,  as  above  stated,  and  some  of  the  stone  which  Kimball  had 
purchased  at  sheriff's  sale ;  and  about  twenty  yards  were  quarried 
by  the  plaintiff  in  the  spring  of  1848.  Jewett  &  Co.  paid  to  Kim- 
ball 9300,00  upon  their  contract  with  him ;  but  no  settlement  has 
been  made  between  them.  In  February,  1848,  it  was  agreed  be- 
tween the  plaintiff  and  Kimball  and  French  &  Walker,  merchants 
at  Barre,  that  whatever  balance  should  remain  in  Kimball's  hands, 
or  be  due  for  stone  from  Jewett  &  Co.,  after  paying  Kimball  what 
should  be  due  to  him,  should  be  applied  in  payment  for  goods  to  be 
purchased  by  the  plaintiff  of  French  &  Walker.  The  plaintiff  ob- 
tained goods  of  French  &  Walker  to  the  amount  of  about  9100,00, 
which  were  charged  by  them  to  Kimball,  and  the  plaintiff  always 
represented  to  French  &,  Walker,  and  to  Kimball,  until  all  the  stone 
were  drawn  by  the  defendant,  that  a  sufficient  balance  to  pay  French 
&  Walker  was  coming  from  Jewett  &  Co.  for  the  stone.  The  claim 
of  French  &  Walker  remains  unpaid..  After  the  defendant  had 
drawn  from  the  plaintiff's  quarry  some  more  than  two  hundred  yards 
of  stone,  the  plaintiff  signified  to  Kimball  a  desire  to  ascertain  who 
was  responsible  to  them  for  the  stone  beyond  the  two  hundred  yards, 
and  requested  Kimball  to  see  Jewett  &  Co.,  saying  that  "  the  Camps 
were  not  worth  a  dollar."  Kimball  called  upon  Jewett  &  Co.,  and 
they  agreed  "to  be  responsible  for  all  the  stone,  that  should  be 
drawn  from  plaintiff's  quarry."  And  Kimball  has  ever  claimed, 
that  Jewett  &  Co.  were  responsible  directly  to  him  for  all  the  stone, 
until  he  should  be  reimbursed  and  French  &  Walker  paid ;  and 
Jewett  &  Co.  have  been  ready  to  account  for  all  the  stone  drawn 
from  the  plaintiff's  quarry,  as  soon  as  the  amount  could  be  ascer- 
tained. And  the  auditor  reported,  that  he  did  not  find  any  contract 
on  the  part  of  the  defendant  to  pay  for  the  stone. 

In  the  winter  of  1848  the  plaintiff  made  application  to  Jewett  &, 
Co.  to  cut,  or  trim,  the  stone  quarried  at  his  quarry,  and  they  told 
him,  that  he  might  proceed  and  cut  what  he  chose,  and  they  would 
pay  him  therefor  the  lowest  price,  that  they  should  have  offered  for 
like  labor  from  any  other  person ;  but  no  quantity  was  named.    Un- 
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der  this  arrangement  the  plaintiff  cut  stone  at  the  quarry ;  and  his 
right  so  to  do  was  never  countermanded  by  Jewett  &  Co.  The 
plaintiff  admitted,  at  the  hearing,  that  all  the  stone  cat  by  him  pre- 
vious to  April  11,  1848,  was  done  under  the  contract  with  Jewett 
&  Co.,  but  claimed,  that  at  that  time  he  made  a  contract  with  Ze- 
bina  C.  Camp  acting  on  behalf  of  the  defendant,  to  cut  at  twenty 
cents  per  foot.  In  reference  to  this  claim,  the  facts  were  reported 
as  follows.  In  February,  1848,  the  defendant,  on  account  of  the 
stone  not  being  got  out  at  suitable  places  to  load,  commenced 
procuring  stone  at  another  quarry ;  and  on  the  eleventh  of  April, 
1848,  Z.  C.  Camp,  for  the  defendant,  met  the  plaintiff  and  Kimball 
at  the  quarry,  to  make  arrangements  to  have  the  stone  drawn  out 
from  the  quarry ;  and  the  plaintiff  and  Kimball  then  renewed  their 
objection  to  do  it,  and  agreed,  that  there  should  be  no  farther  hin- 
drance in  that  matter.  The  defendant  at  this  time  had  several  men 
at  the  quarry  trimming  stone  at  twelve  and  a  half  cents  per  foot,  by 
contract,  the  defendant  finding  tools,  and  at  this  time  conversation 
was  had  between  Z.  C.  Camp  and  the  plaintiff,  respecting  the  plain- 
tiff's trimming  stone,  and  Camp  told  him, that  "he  could  goon  trim- 
ming stone  as  before."  Z.  C.  Camp  had  authority  to  make  any 
contract  in  behalf  of  the  defendant,  in  regard  to  quarrying  and 
trimming  stone.  The  plaintiff  trimmed,  after  April  11,  1848,  about 
two  hundred  feet  of  stone,  which  was  drawn  away  by  the  defendant 
and  was  used  in  constructing  the  bridges.  And  the  auditor  report- 
ed, that,  not  being  satisfied  of  any  farther  contract,  he  disallowed 
these  items.  Other  items  of  the  plaintiff's  account  were  allowed, 
and  an  account  was  allowed,  presented  by  the  defendant,  and  the 
auditor  reported,  that  there  was  due  from  the  plaintiff  to  the  defend- 
ant, to  balance  their  book  accounts,  $1,01. 

At  the  hearing  before  the  auditor,  Kimball,  Jewett  and  Humphry 
were  offered  as  witnesses  on  the  part  of  the  defendant,  and  were  ob- 
jected to  by  the  plaintiff  on  account  of  interest ;  but  the  objection 
was  overruled,  and  they  were  admitted  to  testify. 

The  county  court  rendered  judgment  for  the  defendant  upon  the 
report.     Exceptions  by  plaintiff. 

Peck  Sf  Colby  and  Smith  for  plaintiff. 

J.  A.  Vail  and  C.  W.  Prentiss  for  defendant. 
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By  the  Court.  It  seems  to  us,  the  auditor  has  found  substan- 
tially, that  the  articles  disallowed  in  the  plaintiff's  account,  were 
furnished  upon  the  credit  of  Jewett  &  Co.,  and  that  no  contract, 
either  express  or  implied,  existed  in  regard  to  them  between  these 
parties.  If  it  were  possible  to  imply  a  contract  from  the  facts  found, 
that  could  only  be  done  by  the  county  court  It  is  never  the  prov- 
ince of  a  court  of  errors  to  deduce  inferences  of  fact  from  a  case 
agreed,  a  special  verdict,  or  a  report  of  referees,  or  auditors.  From 
the  judgment  rendered  by  the  county  court,  we  must  conclude,  they 
did  not  intend  to  make  any  such  inference. 

Although  Kimball  and  Jewett  and  other  witnesses  standing  in  the 
same  relation  might  have  had  an  interest  in  the  subject  matter  of 
this  suit  adverse  to  the  plaintiff,  it  is  impossible  for  us  to  see,  bow 
the  result  of  this  suit  can  have  any  just  or  legal  operation  upon  any 
suit,  in  which  these  witnesses  shall  be  parties.  We  think,  therefore, 
that  they  were  properly  admitted.  In  the  case  of  Dennison  v.  Hub- 
bard, 5  Vt.,  496,  the  witness  rejected  stood  more  in  the  situation  in 
which  these  witnesses  would,  if  offered  on  the  part  of  the  plaintiff! 

As  to  the  quarrying  of  the  stone,  the  auditor  says,  he  finds  no  con- 
tract on  the  part  of  the  defendant  to  pay  for  it,  and  that  it  was  done 
in  pursuance  of  the  contract  between  Kimball  and  Jewett  &  Co. 
This  would  seem  to  be  as  decisive  of  the  claim,  as  language  is  ordi- 
narily expected  to  be.  As  to  the  trimming  of  the  stone,  the  auditor 
finds  an  indefinite  contract  between  the  plaintiff  and  Jewett  &  Co., 
which  was  never  countermanded,  and  which  would  of  course  include 
the  whole  trimming,  but  reports  certain  facts,  which  have  reference 
to  some  arrangement,  on  this  subject,  between  the  plaintiff  and  the 
defendant, — but  nothing  which  would  fully  justify  any  such  conclu- 
sion ;  and  finally  concludes  by  saying,  that,  not  being  satisfied  of 
any  farther  contract,  he  disallowed  this  charge,  (as  against  the  de- 
fendant,) leaving  it  to  stand  against  Jewett  &  Co.  The  report 
seems  to  be  sufficiently  intelligible.  Judgment  affirmed. 
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Dana  D.  Woodman  v.  John  Stearns,  Jr. 
Debt  due  in  mechanic's  work. 

If,  by  contract  between  the  parties,  a  debt  is  to  be  paid  in  work  from  a  mechan- 
ic's shop,  and  the  mechanic  refuses  to  do  the  work  requested  by  the  creditor, 
except  at  a  higher  price  than  it  is  worth,  and  higher  than  the  customary  charges 
of  other  mechanics  of  the  same  trade,  the  creditor  may  collect  his  debt  by  a 
•nit  at  law. 

Book  Account.  The  suit  was  brought  in  the  county  of  Wash- 
ington. Judgment  to  account  was  rendered  in  the  county  court, 
and  an  auditor  was  appointed,  who  reported,  in  substance,  as  fol- 
lows. 

The  plaintiff  was  a  wheelwright,  and  the  defendant  was  a  black- 
smith, and  they  agreed  to  exchange  work,  and  the  defendant  pro- 
cured of  the  plaintiff  the  work  and  articles  charged  in  the  plaintiff's 
account,  relying  upon  the  agreement  and  expecting  to  pay  therefor 
by  work  at  his  shop.  The  defendant  subsequently  sold  to  one  Lan- 
caster, and  agreed  with  him  to  perform  the  work,  that  was  due  to 
the  plaintiff,  and  the  plaintiff  was  notified  of  this  arrangement.  The 
plaintiff  afterwards  applied  to  Lancaster  to  iron  some  sleighs,  and 
inquired  his  price,  and  Lancaster  said  he  should  charge  him  five 
dollars  for  each  sleigh.  The  plaintiff  objected  to  paying  so  much, 
and  claimed,  that  he  could  get  such  work  performed  for  $3,00 ; 
and  he  informed  the  defendant,  that  he  should  not  pay  that 
price,— but  the  defendant  insisted,  that  it  was  a  fair  price,  or  at 
least  did  not  intimate  any  willingness  to  do  the  work  for  a  less 
price.  The  defendant  was  always  ready,  after  the  contract  was 
made,  to  do  work  for  the  plaintiff  at  Lancaster's  shop,  but  never 
offered  to  do  it,  except  by  referring  the  plaintiff  to  Lancaster  for  it 
and  for  the  prices.  The  plaintiff  procured  the  sleighs  ironed  for 
92,50  and  $3,00,  which  he  applied  to  Lancaster  to  iron,  and  $5,00 
was  more  than  the  work  was  worth,  although  that  was  the  usual 
charging  price  of  the  defendant  and  of  Lancaster,  and  some  other 
blacksmiths  charged  the  same  price ;  but  $4,00  was  a  reasonable 
price  for  doing  such  work.  The  plaintiff  never  demanded  any  other 
work  of  the  defendant,  but  refused  to  take  work  and  pay  the  price  so 
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claimed,  and  Lancaster  refused  to  do  it  for  any  less  price.  The  au- 
ditor reported,  that  if,  upon  these  facts,  the  plaintiff  was  entitled  to 
recover,  there  was  due  to  him  from  the  defendant  921,20.  The 
county  court, — Poland,  J.,  presiding, — accepted  the  report  and  ren- 
dered judgment  thereon  for  the  plaintiff.     Exceptions  by  defendant 

Dillingham  for  defendant. 

for  plaintiff. 

By  the  Court'.  We  understand  the  auditor  in  this  case  to  have 
found,  that  Lancaster's  charge  for  the  work  done  by  the  plaintiff 
was  unreasonable, — that  it  was  95,00,  when  it  should  have  been 
but  $4,00.  And  this  we  can  only  suppose  is  with  reference  to  the 
dealing  between  the  parties,  and  in  the  mode  of  payment  there  con- 
templated ;  otherwise  it  would  have  no  proper  application  to  the 
case.  And  the  cash  price  for  this  same  work  seems  to  have  been 
much  less, — $2,50  or  $3,00.  Judgment  affirmed. 


Oramel  H.  Smith  ».  Ira  Day. 

Trial  of  issue  of  fact  by  court.    Payment.    Release  of  surety. 

If,  upon  the  trial  of  an  iaiae  of  fact  by  the  court,  in  the  county  court,  the  facta 
found  and  stated  upon  the  bill  of  exceptions,  together  with  such  inferences  as 
may  properly  be  made  and  legitimately  drawn  from  them,  are  sufficient  in  law 
to  opbold  the  judgment,  it  will  not  be  reversed,  although  the  case  may  not  ex- 
pressly find  such  inferences  and  deductions  to  have  been  made  by  the  court 
below. 

The  defendant,  who  was  the  holder  of  four  promisory  notes,  payable  to  himself, 
secured  by  mortgage,  sold  and  indorsed  to  A.  three  of  the  notes,  giving  him,  by 
writing,  a  lien  dpon  the  mortgage  for  their  security,  and  subsequently  assigned 
the  remaining  note  and  the  mortgage  to  B.  W.,  who  held  a  second  mortgage 
upon  the  same  premises  to  secure  notes  due  to  himself  from  the  mortgagor, 
subsequently  purchased  from  B.  the  note  held  by  him  and  the  mortgage  assign- 
ed to  him  by  the  defendant!  and  then  procured  the  mortgagor  to  convey  the 
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premises,  and  himself  received  the  purchase  money  and  executed  to  the  par- 
chaser  an  indemnity  against  the  mortgages,  and  at  the  same  time  discharged 
both  mortgages,— knowing  at  the  time  that  A.  bad  a  lien  upon  the  first  mort- 
gage for  the  security  of  the  notes  held  by  him.  Subsequently  the  plaintiff,  at 
the  procurement  and  for  the  benefit  of  W.»  purchased  of  A.  the  notes  held  by 
him,  and  commenced  a  suit  open  one  of  the  notes  against  the  defendant,  as 
indorser.  Held,  that  the  rah  most  be  treated,  at  though  W.  were  plaintiff, 
and  that,  by  the  transactions,  W.  became  the  owner  of  the  equity  of  redemp- 
tion in  the  premises,  and  that  the  purchase  of  the  note  in  suit,  by  his  pro- 
curement and  for  his  benefit,  most  be  regarded  as  a  payment  and  satisfaction  of 
the  note. 

(Any  act  of  the  creditor  will  discharge  the  surety,  which  impairs  the  secarities  of  J^ 
-  the  surety  and  is  done  without  bis  consent 

Assumpsit  against  the  defendant  as  indorser  of  a  promissory  note 
for  200,00,  dated  April  22, 1842,  executed  by  Harvey  Bancroft,  pay- 
able to  the  defendant,  or  order,  and  by  the  defendant  indorsed  to 
Elisha  Cummings,  or  bearer.  The  suit  was  commenced  in  the 
county  of  Washington.  Plea,  the  general  issue,  and  trial  by  the 
court,  May  Term,  1851, — Redfield,  J.,  presiding. 

All  the  testimony  given  upon  the  trial  was  detailed  in  the  bill  of 
exceptions,  and  was  substantially  as  follows.  The  defendant,  April 
22,  1842,  sold  to  Bancroft  a  piece  of  land  in  Plainfield  for  9700,00, 
and  Bancroft  then  executed  to  the  defendant  four  notes,  and  also  ex- 
ecuted a  mortgage  of  the  land  as  security  for  their  payment  The 
defendant  soon  afterwards  sold  to  Elisha  Cummings  the  two  notes 
first  falling  due,  one  of  which  was  the  note  now  in  suit,  and  at  the 
same  time  executed  to  Cummings  a  writing,  giving  him  a  lien  upon 
the  mortgage  for  their  security.  Subsequently  the  defendant  sold 
the  third  note  to  Cummings,  and  then  executed  to  him  another  wri- 
ting, giving  him  a  lien  upon  the  mortgage  to  secure  that  note.  Each 
of  these  notes  was  indorsed  by  the  defendant,  in  blank,  at  the  time 
of  the  transfer  to  Cummings,  and  the  special  indorsement  to  Elisha 
Cummings,  or  bearer,  was  subsequently  written  over  his  name,  by 
his  consent.  About  the  first  of  December,  1842,  the  defendant  sold 
the  fourth  note  and  the  mortgage  to  Avery  Cummings,  and  assigned 
the  mortgage  to  him,  without  informing  him,  that  Elisha  Cummings 
had  any  lien  upon  the  mortgage  for  the  security  of  the  notes  trans- 
ferred to  him.  In  December,  1642,  and  before  the  note  in  suit  fell 
due,  Bancroft  failed,  and  ever  after  remained  insolvent  Elisha 
xxiii.        83 
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Cummings,  at  the  time  of  the  failure  of  Bancroft,  delivered  the  three 
notes,  which  he  held,  to  Joseph  A.  Wing,  for  collection,  with  in- 
structions to  demand  payment  of  Bancroft  and  give  notice  to  the  de- 
fendant of  the  non-payment.  Wing  demanded  payment  of  the  note 
in  suit  and  gave  notice  to  the  defendant  of  the  non-payment  Ban- 
croft, at  the  time  of  his  failure,  was  indebted  to  Wing,  and  in  June, 
1844,  he  executed  to  Wing  a  mortgage  of  the  same  premises  and 
others,  to  secure  two  notes  of  1 400,00  each,  due  from  him  to  Wing. 
Wing  commenced  an  action,  in  the  name  of  Elisha  Cummings, 
against  the  defendant,  as  indorser  of  the  first  note  which  fell  due, 
\  and  the  suit  was  reviewed  by  the  defendant,  and  previous  to  the  next 
term  of  the  court  Bancroft  paid  a  part  of  the  note  to  Cummings,  and 
Wing,  at  the  request  of  Bancroft,  paid  the  residue ;  and  the  defend- 
ant then  said,  that  if  he  had  to  pay  the  notes  to  Elisha  Cummings, 
he  would  foreclose  the  mortgage.  In  April,  1845,  the  plaintiff,  at 
the  request  of  Wing,  purchased  of  Elisha  Cummings  the  two  remain- 
ing notes  held  by  him,  and  the  plaintiff  and  Wing  gave  their  note 
for  the  amount;  and  Wing  subsequently  paid  1 149,00  upon  thai 
note  and  also  paid  the  interest  upon  it,  each  year.  The  plaintiff 
immediately  commenced  this  suit.  The  defendant,  immediately  after 
the  sale  of  the  notes  by  Elisha  Cummings  to  the  plaintiff,  wrote  to 
Wing,  that  Elisha  Cummings  had  no  lien  upon  the  mortgage  to  se- 
cure his  notes ;  but  Elisha  Cummings  had  previously  informed  Wing, 
that  he  had  a  writing,  giving  him  a  lien  upon  the  land.  Subse- 
quently Wing  purchased  of  Avery  Cummings  the  note  held  by  him 
and  the  mortgage.  Bancroft,  after  he  purchased  of  the  defendant, 
made  improvements  upon  the  land  to  the  amount  of  1300.  Wing, 
after  he  had  purchased  of  Avery  Cummings,  agreed  with  Bancroft, 
that  if  he  would  sell  the  mortgaged  premises,  he,  Wing,  would  dis- 
charge both  mortgages,  if  he  could  have  the  purchase  money ;  and 
in  pursuance  of  this  agreement,  October  25,  1845,  a  sale  of  a  por- 
tion of  the  premises  was  made  by  Bancroft  to  John  Lawrence,  for 
which  Wing  received  $625,00,  and  another  piece  was  about  the 
same  time  sold  to  one  Whittlesey,  and  Wing  received  about  1300,00 
of  the  purchase  money,  and  Wing  had  another  small  parcel  of  the 
land,  worth  about  1 50,00 ;  and  Wing  executed  to  Lawrence  and 
Whittlesey  bonds  to  indemnify  them  against  all  cost  and  trouble  by 
reason  of  the  mortgages,  and  at  the  same  time  discharged  both  mort- 
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gages.  Wing  applied  all  the  money  received  by  him  from  the  hud 
upon  the  debts  due  to  him  from  Bancroft,  including  his  mortgage 
debt  of  1800,00,  and  no  part  of  the  avails  was  applied  upon  the 
notes  given  to  the  defendant,  and  there  was  not  sufficient  to  pay. the 
amount  of  Bancroft's  indebtedness  to  Wing  by  91000,00,  without 
including  any  of  the  mortgage  notes  given  to  the  defendant 

Joseph  A.  Wing,  who  was  the  principal  witness  in  the  case,  testi- 
fied, in  addition  to  the  foregoing  facts,  that  although  Elisha  Cum- 
raings  had  told  him,  that  he  held  a  writing  giving  him  a  lien  upon 
the  land,  yet  that  Day  said  there  was  no  such  lien,  and  that  he  pur- 
chased the  note  and  mortgage  of  Avery  Cummings,  supposing  that 
there  was -no  lien  upon  the  land  for  the  three  first  notes,  and  for  the 
purpose  of  obtaining  a  good  title  to  the  land ;  that  he  told  the  plain- 
tiff, that  if  he  would  bring  suits  upon  these  notes,  he  might  have  the 
bills  of  cost,  as  he.  Wing,  was  so  situated,  that  he  did  not  like  to 
sue  them;  that  he  had  sold  his  interest  in  these  notes  to  the  plaintiff 
upon  a  former  trial,  and  taken  the  plaintiff's  note  for  9149,00,  and 
had  since  given  it  back  to  him ;  that  he  did  not  know,  that  he  was 
bound  to  indemnify  the  plaintiff,  but  that  he  intended  to  do  what 
was  honorable,  and  presumed  he  should  make  the  plaintiff  good,  if 
he  lost 

The  county  court  rendered  judgment  for  the  defendant  Excep- 
tions by  plaintiff. 

J.  A.  Wing  and  O.  H.  Smith  for  plaintiff 

The  facts  detailed  do  not  constitute  any  defence  to  the  note.  The 
liability  of  the  defendant,  as  indorser,  became  fixed,  and  nothing  but 
a  payment  by  Bancroft  would  relieve  him.  The  plaintiff  was  the 
bona  fide  purchaser  of  the  note,  for  value,  and  is  still  liable  upon  the 
note  executed  by  him  for  the  purchase.  He  does  not,  then,  stand 
as  the  trustee  of  Wing,  but  has  an  interest  in  the  suit,  which  Wing 
could  not  discharge.  If  Wing  had  purchased  the  notes  of  Elisha 
Cummings,  and  brought  this  suit  in  his  own  name,  it  could  not  have 
been  treated  as  an  extinguishment  of  the  debt  Wing  held  a  second 
mortgage  upon  the  premises,  and  was  under  no  obligation  to  pay  off 
the  first  incumbrance;  he  could  have  kept  the  notes  in  force  against 
Bancroft  and  have  held  all  the  rights  of  Elisha  Cummings  to  collect 
the  notes  of  the  indorser. 
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The  principles  of  law  in  relation  to  mortgages  have  been  clearly 
and  definitely  settled  in  this  state,  as  follows.  If  A.  hold  several 
notes  against  B.,  secured  by  mortgage,  he  has  a  right  to  discharge 
the  mortgage,  without  receiving  pay  upon  the  notes ;  and  then,  if  he 
sell  the  notes  to  different  persons,  the  purchasers  have  no  lien  on  the 
land.  If  A.  hold  several  notes  against  fi.,  secured  by  mortgage,  and 
sell  the  first  note  and  assign  the  whole  of  the  mortgage,  he  cannot 
claim  any  interest  in  the  land  to  secure  the  notes  retained;  and 
neither  can  those,  who  may  purchase  those  notes  of  him,  have  any 
lien  on  the  land,  as  it  is  a  mere  matter  of  contract,  who  shall  hold 
the  security  for  the  notes.  Langdon  v.  Keith,  9  Vt.  299.  Wright 
v.  Parker,  2  Aik.  212.  If  A.  hold  several  notes  secured  by  mort- 
gage, and  sell  one  of  the  notes  to  B.  and  one  to  C,  and  they  agree, 
that  they  shall  have  no  lien  on  the  mortgage,  then  they  have  no 
lien ;  it  is  mere  matter  of  contract.  If  A.  hold  several  notes  secured 
by  mortgage,  and  sell  them  to  B.,  C.  and  D.,  severally,  without  any 
express  contract,  then  the  law  implies,  that  they  shall  hold  a  lien  in 
proportion  to  their  several  notes.  Key  is  et  ux,  v.  Wood,  21  Vt.  331. 
Belding  v.  Manly  et  a/.,  21  Vt  550.  These  principles  have  no 
tendency  to  support  the  defence  in  this  suit.  The  case  of  Pratt  et 
al.  v.  Bank  of  Bennington  et  al,  10  Vt.  293,  decides,  that  there  can 
be  no  merger,  unless  both  estates  vested  in  one  person  at  the  same 
time.  Consequently  in  the  case  at  bar  there  could  be  no  merger  of 
the  estate,  as  Wing  never  stood  in  any  other  light  than  mortgagee. 
There  has  been  no  technical  payment  of  the  note,  as  in  the  case  of 
VUes  et  al.  v.  Moulton,  11  Vt.  470.  Wing  never  purchased  the 
equity  of  redemption,  nor  agreed  to  pay  the  incumbrance. 

The  defendant  is  estopped,  by  the  covenants  in  his  deed  of  assign- 
ment to  Avery  Cummings,  from  all  claim  on  the  mortgage,  as  against 
Avery  Cummings,  or  his  assignee,  Wing. 

Merrill  and  Peck  $  Colby  for  defendant. 

The  case  finds,  that  Wing  is  the  actual  plaintiff  in  the  case  at 
bar.  Wing  was  a  subsequent  mortgagee  of  the  premises,  and  sold 
the  premises  and  received  the  proceeds,  being  more  than  sufficient 
to  satisfy  the  first  mortgage.  In  this  sale  Wing  was  the  real  actor ; 
he  discharged  the  mortgage,  gave  a  bond  to  the  purchasers  to  war- 
rant the  title,  and  received  the  purchase  money.    He  knew  the  fact, 
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that  a  lien  on  the  mortgage  wis  expressly  given  to  secure  the  note 
in  suit;  and  this  note  was  purchased  and  paid  for  by  him. 

This  proceeding  was  equivalent  to  the  purchase,  or  foreclosure, 
of  the  equity  of  redemption  by  Wing,  and  his  purchase  of  the  note 
in  suit  operated  as  a  payment  of  it  LoveU  v.  Lelandy  3  Vt.  561. 
Converse  v.  Cook,  8  Vt  164.  ViJks  et  al.  v.  Mention,  11  Vt  470. 
Kinky  v.  Hill,  4  Watts  &  Serg.  426. 

Elisha  Cummings  had  a  lien  on  the  mortgage  for  the  security  of 
this  note;  and  Avery  Cummings  and  Wing  had  constructive  notice 
of  the  lien.  Keyes  et  ux.  v.  Wood  et  a/.,  21  Vt.  392.  Betz  v. 
Heebncr,  ]  Penn.  280.     But  Wing  had  actual  notice. 

A  recovery  in  this  case  would  operate  as  a  fraud  upon  the  defend- 
ant, who  is  a  mere  surety.  It  would  enable  Wing  to  appropriate 
the  property  pledged  for  the  debt,  and  also  to  recover  the  same  debt 
of  the  surety,— and  this  when  he  has  put  it  out  of  his  power  to  as- 
sign the  mortgage  to  the  surety.  1  Story's  Eq.  477,  480.  Haynes 
v.  Ward,  4  Johns.  Ch.  R.  130. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  county  court  having  rendered  judgment  for  the 
defendant  upon  the  facts  stated  in  the  bill  of  exceptions,  the  question 
presented  for  consideration  is,  whether  the  facts  reported  are  suffi- 
cient to  sustain  the  judgment.  And  in  considering  the  question  the 
same  rule  is  to  be  observed,  which  is  uniformly  applied  by  this  court 
to  judgments  upon  the  reports  of  auditors.  If  the  facts  found,  to- 
gether with  such  inferences  as  may  properly  be  made  and  legitimate- 
ly drawn  from  them,  are  sufficient  in  law  to  uphold  the  judgment, 
it  will  not  be  reversed,  although  the  case  may  not  expressly  find  such 
inferences  and  deductions  to  have  been  made  by  the  court  below, 
This,  however,  is  always  to  be  presumed,  in  support  of  the  judg- 
ment 

From  the  facts  set  forth  in  the  bill  of  exceptions  it  seems  to  us 
very  obvious,  that  whatever  agency  the  plaintiff  had  in  the  business 
was  by  the  procurement  of  Wing,  and  for  his  sole  benefit ;  and  that 
upon  these  facts  the  county  court  might  well  come  to  the  conclusion, 
that  the  present  suit  was  prosecuted  for  the  sole  benefit  of  Wing. 
Indeed,  it  does  not  appear,  that  the  plaintiff  has  any  interest  in  the 
suit    The  suit  being  for  the  benefit  of  Wing,  the  note  purchased 
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and  suit  instituted  and  prosecuted  by  his  procurement,  it  may  well 
be  treated  as  his  suit.  The  question,  then,  arises,  do  the  facts,  jus- 
tify a  recovery  by  Wing  ? 

Wing  was  a  subsequent  mortgagee  to  Day  of  the  premises  mort- 
gaged by  Bancroft,  and,  from  the  facts  appearing  in  the  case,  it  can 
hardly  be  doubted,  we  think,  that  Wing  subsequently  acqnired  the 
equity  of  redemption,  though  Bancroft  did  not  convey  it  directly  to 
Wing,  but  to  the  person  to  whom  Wing  conveyed  the  premises. 
Upon  the  sale  of  the  premises  and  the  receipt  of  the  purchase 
money,  Wing  discharged  both  mortgages,  thereby  extinguishing  the 
security  originally  taken  by  Day  to  secure  the  payment  of  the  note 
in  suit  Wing  had  not  only  constructive  but  actual  notice  of  the 
lien  upon  the  mortgage  for  the  payment  of  this  note.  His  purchase 
of  the  note,  under  such  circumstances,  must  be  regarded  as  a  pay- 
ment and  satisfaction  of  the  note.  He  cannot  be  allowed  to  keep  it 
on  foot,  as  an  outstanding  claim.     Converse  v.  Cook,  8  Vt  16. 

Again,  Day  being  a  surety,  upon  a  recovery  against  him  he  would 
be  entitled  to  be  subrogated  to  all  the  securities  pledged  by  the  prin- 
cipal (Bancroft)  for  the  payment  of  the  note ;  and  Wing  having 
cancelled  these  securities,  that  fact  alone  would  be  sufficient  to  de- 
feat his  recovery  against  the  defendant.  It  is  an  act  of  the  creditor 
impairing  the  securities  of  the  surety,  and  being  done  without  his 
consent,  it  operates  to  his  prejudice,  and,  upon  general,  well  settled 
principles,  is  held  to  discharge  him.  Upon  the  sale  of  the  notes  to 
Elisha  Cummings,  Day  gave  him  a  lien  upon  the  mortgage  security 
by  express  agreement.  But  if  he  had  not  so  done,  and  there  had" 
been  no  agreement  to  the  contrary,  he  would  have  acquired  such 
lien  by  the  mere  transfer  of  the  notes.  It  is  so  held  in  Reyes  et  ux. 
v.  Wood  et  a/.,  21  Vt  331. 

It  seems  to  us,  there  is  no  view,  we  can  take  of  the  facts  in  the 
case, -that  will  warrant  a  judgment  in  favor  of  the  plaintiff.  The 
judgment  of  the  county  court  is  therefore  affirmed. 
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James  Chbisty  v.  Rufus  C.  Smith. 

Competency  of  agent  as  witness.  Proof  of  release.  Practice. 
Competency  of  postmaster  as  witness.  Liability  of  postmaster 
for  loss  of  letter. 

An  agent,  factor,  or  broker,  is  not  a  competent  witness  for  the  plaintiff  in  a  suit, 
without  a  release,  when  his  testimony  would  discharge  him  from  the  plaintiff's 
demand  by  establishing  it  against  the  defendant. 

Bat  when  the  deposition  of  a  witness  thus  interested  is  offered  by  the  plaintiff, 
and  a  release  in  dne  form  to  the  witness,  purporting  to  be  executed  by  the 
plaintiff,  is  attached  to  the  deposition,  and  it  does  not  appear,  that  the  defend- 
ant made  any  question  at  the  trial  in  reference  to  the  genuineness  of  the  plain- 
tiff's signature  to  the  release,  be  cannot  afterwards  be  allowed  to  object,  that 
the  execution  of  the  release  was  not  duly  proved,  although  it  is  stated  upon  the 
bill  of  exceptions,  that  no  evidence  was  adduced  to  prove  its  execution. 

In  an  action  against  a  postmaster  for  negligence,  by  reason  of  whibh  a  letter  di- 
rected to  his  office  and  alleged  to  have  been  received  there  was  lost,  the  post- 
master of  the  office,  at  which  the  letter  was  deposited,  is  a  competent  witness 
for  the  plaintiff,  to  prove  that  the  letter  was  forwarded  in  due  course  of  mail. 

And  the  agent  of  the  plaintiff,  to  whom  the  letter  was  directed,  for  the  benefit  of 
the  plaintiff,  is  a  competent  witness  for  the  plaintiff,  to  prove  that  he  never  re- 
ceived the  letter  from  the  post  office. 

Under  a  declaration  against  a  postmaster,  which  alleges,  that  he  carelessly  and 
negligently  lost  a  letter,  which  was  received  at  his  office  and  was  directed  to 
the  plaintiff,  the  defendant  is  not  entitled  to  have -the  jury  instructed,  that 
in  order  to  establish  the  fact  of  want  of  ordinary  diligence,  the  plaintiff  must 
show  some  particular  act  of  negligence  in  relation  to  the  letter,  and  that  the 
loss  was  the  direct  consequence  of  that  particular  negligence;  but  any  general 
proof  of  negligence,  tending  to  show  that  the  loss  was  occasioned  thereby,  and 
which  satisfies  the  jury,  that  it  was  so  occasioned,  is  sufficient  to  sustain  the 
issue  for  the  plaintiff. 

And  if  the  loss,  in  such  case,  be  occasioned  by  the  negligence  of  the  clerks  and 
servants  of  the  defendant,  who  were  not  regularly  appointed  and  sworn  as  his 
assistants,  the  defendant  will  be  responsible. 

Trespass  on  the  Case,  brought  against  the  defendant  for  negli- 
gence in  the  discharge  of  his  duty  as  postmaster  at  Waterbury, 
whereby  it  was  alleged  a  letter  containing  150,00  in  money,  the 
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property  of  the  plaintiff,  was  lost  There  was  also  a  count  in  trover 
for  the  same  money.  The  suit  was  brought  in  the  county  of  Wash- 
ington. Plea,  the  general  issue,  and  trial  by  jury,  March  Term, 
1851, — Poland,  J.,  presiding. 

On  trial  the  plaintiff  offered  in  evidence  the  deposition  of  Moses 
True,  Jr. ;  to  which  the  defendant  objected,  for  the  interest  of  the 
witness  in  the  event  of  the  suit.  There  was  attached  to  the  deposi- 
tion a  release  to  the  witness,  in  due  form,  of  all  liability  to  the  plain- 
tiff for  the  loss  of  the  letter  or  money  in  question,  which  purported 
to  be  executed  by  the  plaintiff.  The  objection  was  overruled ;  and 
the  testimony  of  the  witness  tended  to  prove,  that  on  the  twenty  third 
of  November,  1849,  he  deposited  in  the  post  office  at  Salisbury, 
Massachusetts,  a  letter  directed  to  Moses  Christy,  at  Waterbury, 
Vermont,  containing  9 50,00  in  money  on  account  of  James  Christy, 
for  butter  which  the  witness  sold  for  James  Christy ;  that  before  the 
letter  was  mailed,  the  witness  requested  Cyrus  Dearborn,  post  master 
at  that  post  office,  to  count  the  money,  which  he  did,  and  that  he 
mailed  the  letter  in  the  presence  of  the  witness,  with  the  money  in- 
closed ;  and  that  the  release  executed  by  the  plaintiff  and  attached 
to  the  deposition  was  delivered  to  the  witness  previous  to  his  giving 
the  testimony.  The  plaintiff  also  offered  in  evidence  the  deposition 
of  Cyrus  Dearborn,  to  which  the  defendant  objected  for  interest  in 
the  witness  in  the  event  of  the  suit.  There  was  also  attached  to  this 
deposition  a  full  release  from  the  plaintiff  to  the  witness  of  all  lia- 
bility by  reason  of  the  loss  of  the  fetter  and  money.  The  objection 
was  overruled ;  and  the  testimony  tended  to  prove,  that  the  witness 
was  post  master  at  Salisbury,  and  that  Moses  True,  Jr.,  on  the 
twenty  third  of  November,  1849,  brought  a  letter  into  the  post  office, 
directed  to  Moses  Christy,  of  Waterbury,  Vermont ;  that  the  letter 
was  unsealed,  and  True  requested  him  to  examine  it,  and  he  did  so, 
and  found  it  to  contain  9 50,00 ;  that  the  witness  then  sealed  the 
letter,  with  the  money  inclosed,  in  presence  of  True,  and  then  mailed 
the  letter  and  sent  it  direct  to  Waterbury,  as  directed ;  and  that  the 
release  executed  by  the  plaintiff  and  attached  to  the  deposition  was 
delivered  to  the  witness  previous  to  his  testifying.  No  evidence  was 
offered,  to  prove  the  execution  and  delivery  of  the  releases  annexed 
to  the  deposition,  other  than  what  is  contained  in  the  depositions. 
The  plaintiff  also  offered,  as  a  witness,  Moses  Christy,  to  whom  the 
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letter  in  question  wis  directed,  to  prove  that  he  did  not  receive  the 
letter,  .or  money.  To  thin  witness  the  defendant  objected,  on  the 
ground  of  interest  in  the  suit;  but  the  objection  was  overruled  by 
the  court 

This  plaintiff  gave  evidence  tending  to  prove,  that  in  the  autumn 
of  1849  Moses  Christy  had  charge  of  the  plaintiff's  store  in  Wat- 
erbury, and  was  accustomed  to  send  butter  to  Moses  True,  Jr.,  to 
sell,  with  instructions  to  send  the  money,  the  proceeds  of  the  sales, 
by  mail,  to  said  Moses  Christy ;  that  mails  from  the  east  and  west 
arrived  daily  at  Waterbury ;  that  the  letter  mentioned  in  the  deposi- 
tions of  True  and  Dearborn  came  to  the  post  office  in  Waterbury, 
kept  by  the  defendant,  on  the  twenty  fourth  day  of  November,  1849, 
at  about  five  o'clock  in  the  afternoon ;  that  Moses  Christy,  and  one 
Wallace  Christy,  a  son  and  clerk  of  the  plaintiff,  and  one  Wood- 
ward, who  kept  a  druggist's  store  in  a  room  adjoining  the  plaintiff's 
store,  were  in  the  habit  of  taking  letters  from  the  post  office,  direct- 
ed  to  the  plaintiff  or  to  Moses  Christy,  by  their  permission ;  that 
when  letters  so  directed  were  taken  from  the  post  office  by  Wood* 
ward,  he  usually  delivered  them  to  Moses  Christy,  or,  if  he  was 
busy,  deposited  them  on  the  plaintiff's  desk  in  the  store ;  that  when 
letters  so  directed  were  taken  from  the  post  office  by  Wallace 
Christy,  he  usually  delivered  them  to  Moses  Christy,  or,  if  he  was 
busy,  deposited  them  in  a  drawer  in  the  store ;  that  some  one  or 
more  of  these  persons  were  in  the  habit  of  calling  at  the  office  for 
letters  soon  after  the  arrival  of  the  mail,  and  that  the  plaintiff  and 
Moses  Christy  were  accustomed  to  receive  many  letters ;  and  that 
on  the  arrival  of  the  mails  large  numbers  of  persons  were  in  the 
habit  of  calling  at  the  post 'office  for  the  purpose  of  seeing  if  they 
had  letters.  Woodward  was  unable  to  state,  whether  he  received 
the  letter  in  question,  or  not ;  but  he  testified,  that  if  he  did,  he  de- 
livered it  to  Moses  Christy,  or  laid  it  upon  the  plaintiff's  desk,  ac- 
cording to  his  usual  custom.  Wallace  Christy  called  at  the  post 
office  in  the  evening  of  the  twenty  fourth  day  of  November,  and  re- 
ceived one  letter,  directed  to  Moses  Christy,  from  a  person,  relating 
to  some  pumps  that  had  been  ordered ;  but  whether  he  took  from 
the  post  office  more  than  one  letter  that  evening  he  was  unable  to 
state;  but  he  did  state,  that  he  did  not  receive  the  letter  in  question, 
containing  the  $50,00. 
xxiii.        84 
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The  testimony  tended  farther  to  prove,  that  the  letter  m  question, 
containing  the  $50,00  was  never  received  by  Moses  Christy,  or  by 
any  person  for  him  ,*  that  about  ten  days  after  the  twenty  fourth  of 
November,  Moses  Christy,  having  been  advised  by  True,  that  he 
had  sent  the  950,00,  called  at  the  post  office  and  inquired  of  the 
defendant  in  respect  to  the  letter,  but  the  letter  could  not  be  found, 
and  the  defendant  could  not  tell,  to  whom  it  had  been  delivered ; 
that  one  half  of  a  sixteen  foot  room  was  occupied  by  the  defendant 
for  his  post  office  business,  which  was  partitioned  off  by  a  railing, 
and  the  other  part  of  the  room  was  led  for  the  accommodation  of 
those  who  might  call  to  deposite  or  receive  letters;  that  at  one  end 
of  the  railing,  and  resting  upon  it,  was  a  case  of  letter  boxes,  with 
a  sash  and  glass  front,  occupying  about  one  half  of  the  length  of 
the  railing,  similar  to  those  ordinarily  used  in  large  villages,  with  an 
aperture  for  the  delivery  of  letters, — one  of  which  boxes  had  been 
appropriated  by  the  defendant  and  used  about  one  year,  for  a  depos- 
itory of  letters  directed  to  the  plaintiff  and  to  Moses  Christy,  and 
without  objection  on  their  part ;  that  directly  in  rear  of  the  letter 
boxes  was  a  counter,  on  which  the  defendant  usually  changed 
the  mails ;  and  that  at  the  other  end  of  the  railing  from  the  letter 
boxes,  and  in  rear  of  the  railing,  but  not  within  reach  of  the  letter 
boxes,  was  a  table,  which  the  defendant  had  occasionally  used 
in  settling  the  accounts  of  a  former  post  master,  who  had  died. 
There  was  no  evidence  tending  to  prove,  that  any  persons,  other 
than  the  defendant's  assistants,  were  permitted  by  him  to  go  behind 
the  railing,  at  the  time  the  letter  in  question  arrived  at  the  post 
office.  The  evidence  tended  to  prove,  that  the  persons  occasion- 
ally employed  by  the  defendant  as  assistants  were  suitable  persons 
for  that  purpose.  It  appeared,  that  the  defendant  employed  sev- 
eral persons  to  assist  him  in  managing  the  post  office  in  the  sum- 
mer and  autumn  of  1849 ;  but  it  did  not  appear,  from  any  evidence 
in  the  case,  whether  any  of  these  persons  were  appointed  and  sworn 
as  the  defendant's  assistants.  The  plaintiff's  testimony  also  tended 
to  prove,  that  a  person  -standing  outside  of  the  railing  and  letter 
boxes  might  reach  through  the  small  door,  used  for  the  delivery  of 
letters,  and  take  papers  or  letters  from  the  box,  where  the  plaintiff's 
letters  were  kept.  It  appeared  by  the  defendant's  account  for  post- 
age against  the  plaintiff,  that  one  or  two  letters  were  charged  to  him 
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on  the  twenty  fourth  of  November,  1849,  and  the  plaintiff  produced 
four  or  five  letters,  which,  by  the  ordinary  course  of  the  mails, 
would  have  been  received  on  that  day. 

The  defendant  requested  the  court  to  charge  the  jury  as  follows; 
— 1.  That  the  defendant  does  not  in  any  manner  stand  as  an  insurer 
in  relation  to  the  business  of  his  office,  and  is  only  held  to  ordinary 
diligence  in  the  discharge  of  the  duties  of  his  office,  and  can  only 
be  made  liable  for  losses  occasioned  by  a  want  of  such  diligence, 
and  that  the  burden  of  proof  is  upon  the  plaintiff,  to  establish  the 
fact  of  the  want  of  such  diligence.  2.  That  in  order  to  estab- 
lish the  fact  of  want  of  ordinary  diligence,  the  plaintiff  must  show 
some  particular  act  of  negligence  in  relation  to  the  letter  in  question, 
and  that  the  loss  was  the  direct  consequence  of  the  particular  neg- 
ligence proved.  3.  That  although  there  may  have  been  official 
misconduct  on  the  part  of  the  defendant,  yet  unless  it  be  shown, 
that  the  plaintiff's  loss  was  the  result  of  such  misconduct,  he  can- 
not recover.  4  That  if  the  letter  were  by  mistake  delivered  to  the 
wrong  person,  stolen  by  a  stranger,  or  embezzled  by  a  clerk,  the 
defendant  is  not  liable,  unless  be  has  been  negligent,  and  the  loss 
was  the  direct  consequence  of  his  negligence.  That  it  is  not  suffi- 
cient, to  entitle  the  plaintiff  to  recover,  merely  to  show,  that  a  letter 
was  received  at  the  office,  and  that  the  person,  to  whom  it  was 
directed,  has  not  received  it  6.  That  the  post  master  is  not  liable 
for  the  negligence  of  his  deputies,  unless  he  is  guilty  of  negligence 
in  appointing  wholly  unsuitable  persons.  7.  That  the  defendant 
being  a  public  officer,  he  would  not  be  liable  in  an  action  of  .trover* 
unless,  at  the  time  the  letter  was  called  for,  he  had  the  letter  in  his 
possession,  or  control,  and  withheld  it,  or  had  actually  appropriated 
the  letter,  or  money,  to  his  own  use. 

The  court  charged  the  jury  in  accordance  with  all  the  foregoing 
requests,  except  the  second  and  sixth.  In  relation  to  the  second 
request  the  court  charged  the  jury,  that  it  was  not  necessary,  in  or- 
der to  enaWe  the  plaintiff  to  recover,  that  he  should  show  a  partic- 
ular act  of  negligence  in  relation  to  the  letter  in  question ;  but  that, 
if  the  plaintiff  had  shown  a  general  want  of  common  care  and  diligence 
on  the  part  of  the  defendant,  either  in  the  construction  of  his  places  of 
deposite  for  letters,  so  that  they  were  unsafe,  or  in  the  management 
of  the  post  office,  in  permitting  persons  to  go  behind  the  railing, 
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who  had  no  legal  right  to  go  there,  and  had  also  satisfied  them,  that 
the  letter  and  money  in  question  were  lost  in  consequence  of  such 
negligence,  or  misconduct,  of  the  defendant,  then  the  defendant 
should  be  liable.  In  reference  to  the  sixth  request  the  court  charg- 
ed the  jury,  that  as  there  was  no  proof,  that  any  of  the  persons,  who 
were  employed  by  the  defendant  in  the  office,  had  ever  been  ap- 
pointed, or  sworn,  as  assistants,  they  were  to  be  regarded  as  mere 
clerks,  or  servants,  of  the  defendant,  and  that  if,  through  negligence, 
or  want  of  common  care  and  diligence,  on  the  part  of  such  clerks,  or 
servants,  the  money  and  letters  were  lost,  the  defendant  would  be 
liable  therefor. 
Verdict  for  plaintiff.     Exceptions  by  defendant. 

O.  H.  Smith  for  defendant. 

True  was  clearly  interested  in  favor  of  the  plaintiff,  to  establish 
the  fact,  that  he  sent  the  money.  He  was  not  a  competent  witness, 
to  prove  the  delivery  of  the  release,  or  its  execution.  Fay  et  al.  v. 
Green>  I  Aik.  71.  He  does  not  testify,  that  the  release  is  genuine, 
and  we  insist,  that  he  was  not  a  competent  witness  without  a  release. 
Dennisan  v.  Hibbard,  5  Vt.  496.  1  Oreenl.  Ev.  396.  The  same 
objections  existed  against  the  deposition  of  Dearborn  and  the  tes- 
timony of  Moses  Christy, — more  particularly  to  the  latter. 

There  being  no  evidence,  whether  or  not  the  defendant's  assist- 
ants were  regularly  appointed  and  sworn,  the  presumption  of  law  is, 
that  they  were  so  appointed  and  sworn.  2  Cow..  &  H.  Notes  to 
Phil.  Ev.  298. 

The  plaintiff  alleges,  that  the  defendant  carelessly  and  negligently 
lost  the  letter  in  question ;  and  to  support  this  allegation  he  must 
prove  some  particular  act  of  carelessness,  or  negligence,  by  which 
the  letter  was  lost.  The  defendant  is  not  required  to  come  prepar- 
ed to  vindicate  his  official  conduct  generally,  for  a  series  of  years. 
The  proof  must  be  confined  to  the  particular  allegation.  2  Cow. 
&,  H.  Notes  to  Phil.  Ev.  49a 

The  case  shows,  that  the  defendant's  letter  boxes  were  constructed 
similar  to  those  in  general  use  in  large  villages,  and  that  a  particu- 
lar bo*  was  appropriated  and  used  for  the  plaintiff  about  one  year, 
without  objection;  and  that  there  was  no  evidence  tending  to  prove, 
that  any  persons,  other  than  the  defendant's  assistants,  were  permit- 
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ted  to  go  behind  the  railing,  when  the  letter  was  received.  There 
was  therefore  no  evidence  tending  to  prove,  that  the  defendant  was 
goilty  of  any  negligence,  or  misconduct,  personally,  or  otherwise, 
and  the  county  court  erred  in  their  charge  to  the  jury.  Mowed!, 
Adm%  v.  Briggs,  17  Vt  146. 

The  defendant  is  not  liable  for  the  negligence  of  his  assistants. 
Wiggins  v.  Hathaway,  6  Barb.  632.  Dnnlap  v.  Munrtc,  TfCranoh 
242.    3  U.  S.  Law  Hag.  244. 

Dillingham  for  plaintiff 

The  true  test  of  the  interest  of  a  witness  is,  that  he  will  either 
gain,  or  lose,  by  the  direct  legal  operation  and  effect  of  the  judg- 
ment, or  that  the  record  will  be  evidence  for  or  against  him  in  some 
other  action.  1  Greenl.  Ev.,  $  390.  It  was  immaterial  to  True, 
Dearborn,  or  Moses  Christy,  as  far  as  pecuniary  interest  was  con- 
cerned, which  way  the  judgment  was  in  the  present  case.  Nor  had 
any  one  of  the  three  any  interest  in  the  record.  1  Greenl  Ev., 
§  404. 

Suppose  these  witnesses,  or  any  one  of  them,  to  be  interested  in 
this  record,  they  still  fall  within  the  exception  to  that  rule  and  could 
not  be  excluded.  The  exception  to  the  general  rule  is,  that  agents, 
carriers,  factors,  brokers  and  servants  are  admissible,  without  re- 
lease, when  offered  to  prove  the  making  of  contracts,  receipt  or  pay- 
ment of  money,  the  receipt  or  delivery  of  goods,  and  other  acts  done 
within  the  scope  of  their  employment.  1  Greenl.  Ev.,  §§  416,  417. 
And  this,  too,  notwithstanding  the  apparent  interest  of  the  witness 
in  the  event  of  the  suit  lb.  Theobald  v.  Tregott,  11  Mod.  262, 
per  Holt,  Ch.  J. 

The  deponents  True  and  Dearborn,  producing  their  releases  in 
court,  were  competent  to  prove  them.    Oaks  v.  WdUr,  16  Vt.  63. 

That  part  of  the  charge  excepted  to  seems  to  be  well  sustained 
by  the  case  of  Danforth  v.  Grant,  14  Vt.  283. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  Upon  the  trial  in  the  court  below,  exceptions  were 
taken  to  the  admission  of  the  depositions  of  Moses  True,  Jr.,  and 
Cyrus  Dearborn,  upon  the  ground  that  the  deponents  were  interested 
in  the  event  of  the  suit 
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It  is  a  general  rule  of  the  law  of  evidence,  that  persons,  who  have 
a  direct,  certain  and  immediate  interest  in  the  event  of  the  suit,  are 
incompetent  witnesses.  To  this  general  rule,  however,  there  are 
exceptions, — as  in  the  case  of  agents,  carriers,  factors,  brokers  and 
other  servants,  who  may  be  called .  to  prove  all  acts  done  by  them 
within  the  scope  of  their  employment  This  exception  is  said  to  be 
founded  in  public  convenience  and  necessity ;  and  it  is  said,  that  it* 
extends  to  every  species  of  agency,  by  which  business  is  transacted, 
unless  the  case  is  overborne  by  some  other  rule.  1  Greenl.  Ev.,  $ 
416.  This  exception  would  seem  to  be  broad  enough  to  admit 
agents  and  servants  to  prove  claims  in  favor  of  their  principals, 
although  the  claims  might  be  for  injuries  resulting  from  the  negli- 
gence of  the  agent,  or  servant;  and  yet  it  is  well  .settled,  that  in 
such  cases  they  are  incompetent,  without  a  discharge.  The  same 
principle  is  applied  to  all  cashes,  where  the  testimony  of  the  witness 
adduced  by  the  plaintiff  would  discharge  him  from  the  plaintiff's  de- 
mand, by  establishing  it  against  the  defendant.  The  witness,  Trne, 
would  seem  to  stand  in  that  situation.  He  was  indebted  to  the 
plaintiff  in  the  sum  of  fifty  dollars,  and  professes  to  have  forwarded 
the  amount  by  mail;  and  the  plaintiff  is  seeking  by  this  suit  to  re- 
cover the  same  of  the  defendant.  The  witness,  then,  has  an  inter- 
est in  establishing  the  plaintiff's  claim  against  the  defendant,  for 
that  would  discharge  the  liability  of  the  witness  to  the  plaintiff. 
1  Oreenl.  Ev.,  §  396,  note  4.  Emerton  v.  Andrews ,  4  Mass.  653. 
Hodson  v.  Marshall,  7  C.  &  P.  16. 

But  it  is  claimed,  that  the  interest  of  the  witness  was  discharged 
by  the  plaintiff's  release,  which  was  attached  to  the  deposition.  The 
release  is  in  due  form,  and  purports  to  have  been  executed  by  the 
plaintiff,  and  is  broad  enough  in  its  terms  to  divest  the  interest  of 
the  witness.  The  fact,  that  the  release  is  attached  to  the  deposition 
by  the  witness,  would  seem  to  be  sufficient  evidence,  that  he  had  it 
in  his  possession  at  the  time  of  making  the  deposition;  for  if  subse- 
quently acquired,  it  could  not  have  been  inclosed  in  it  Indeed,  the 
release  being  directed  to  the  witness  and  being  in  his  possession  is 
prima  facie  evidence,  that  it  was  duly  delivered.  It  seems  to  us, 
that  the  only  question  in  relation  to  the  release,  about  which  there 
could  have  been  any  controversy,  was,  whether  it  was  executed  by 
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the  plaintiff;  and  that  matter  does  not  appear  to  have  been  contro- 
verted at  the  trial.  The  original  release  was  before  the  court,  and 
bad  its  execution  been  questioned,  proof  might  then  have  been  of- 
fered to  establish  it.  But  no  such  question  appears  to  have  been 
raised.  The  objection  to  the  deposition  was,  that  the  deponent  was 
interested.  The  release  purported  to  discharge  that  interest ;  and 
if  the  party  relied  upon  the  want  of  proof  of  its  due  execution,  we 
think  he  should  have  presented  that  question  distinctly  to  the  court. 
It  is  true,  it  appears  by  the  bill  of  exceptions,  after  stating  the 
offer  of  the  deposition,  the  objection  that  the  witness  was  interested, 
the  admission  of  the  testimony  by  the  court,  and  exceptions  by  the 
defendant,  "  no  evidence  was  offered  to  prove  the  execution  and 
delivery  of  the  discharge,  other  than  what  is  contained  in  the  depo- 
sition." Now,  we  think  it  will  hardly  do,  to  permit  the  party  to  lie 
by,  simply  objecting  to  the  witness  on  the  ground  of  interest,  when 
that  interest  is  apparently  removed,  and  no  objection  is  taken  at  the 
time  to  the  instrument  by  which  it  is  removed,  or  its  execution,  and 
raise  the  objection  for  the  first  time  by  the  bill  of  exceptions.  The 
execution  of  the  release  not  having  been  questioned  at  the  trial,  the 
release  must  be  treated  as  received  by  consent,  the  same  not  having 
been  objected  to.    9  Cow.  140.     Graham  on  New  Trials  201. 

This  result  renders  it  unnecessary  to  inquire,  whether  True  was 
competent  to  prove  the  execution  of  the  discharge.  The  case  of 
Fay  ct  al.  v.  Green,  1  Aik.  71,  would  seem  to  be  an  authority  op* 
posed  to  his  competency. 

The  objection  to  the  witness  Dearborn  is  also  founded  upon  his 
supposed  interest  in  the  suit  We  are  unable,  however,  to  discover 
any  disqualifying  interest  in  this  witness.  He  was  in  no  manner 
connected  with  or  interested  in  the  business  transactions  of  the 
plaintiff  and  True.  Dearborn  was  the  post  master  at  Salisbury,  in 
whose  office  the  letter  containing  the  money  was  deposited  by  True, 
to  be  forwarded  by  mail.  But  this,  we  apprehend,  did  not  render 
htm  an  incompetent  witness.  The  same  objection  might  with  equal 
propriety  be  urged  to  every  post  master  upon  the  mail  route  between 
Salisbury  and  Waterbury.  The  letter  is  shown  to  have  reached  the 
latter  office,  and  Dearborn  is  in  no  manner  implicated  in  its  loss. 
We  cannot  regard  him  as  possessing  that  certain,  direct  and  imme- 
diate interest  in  the  event  of  the  suit,  which  disqualifies  the  witness. 
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Nor  can  we  percei?e,  tbtt  Moses  Christy  bid  any  interest,  which 
rendered  him  an  incompetent  witness.  He  was  the  agent  of  the 
plaintiff,  but  not,  like  True,  indebted  to  the  plaintiff,  or  liable  for 
the  fifty  dollars ;  for  there  is  nothing  in  the  case  showing  that  it  ever 
came  to  his  hands.  There  is  no  ground  for  the  exclusion  of  this 
witness. 

The'  case  shows,  that  {he  letter  of  True  to  Christy  was  received 
at  the  office  of  the  defendant  by  due  course  of  the  mail ;  and  there 
is  no  evidence  tending  to  show,  that  the  defendant  delivered  the  let* 
ter  to  Christy,  or  to  any  other  person.  Indeed,  the  fact  of  the  re* 
ception  of  the  letter  by  the  defendant  seems  not  to  have  been  con- 
troverted at  the  trial,  but  was  treated  as  a  matter,  that  was  satis- 
factorily established,  and  doubtless  the  evidence  was  sufficient  to 
warrant  it 

Exception  was  taken  to  the  charge  given  to  the  jury  and  the  refu- 
sal of  the  court  to  charge  as  requested.  It  appears,  that  all  the 
requests  for  particular  instructions  to  the  jury  were  complied  with, 
but  the  second  and  sixth.  The  second  required  the  court  to  instruct 
the  jury,  "  that,  in  order  to  establish  the  fact  of  want  of  ordinary 
diligence,  the  plaintiff  must  show  some  particular  act  of  negligence 
in  relation  to  the  letter,  and  that  the  loss  was  the  direct  consequence 
of  that  particular  negligence."  We  do  not  think,  the  defendant 
was  entitled  to  the  particular  charge  requested.  The  declaration 
charges,  in  general  terms,  that  the  defendant  "  carelessly  and  negli- 
gently lost  the  letter."  Had  the  plaintiff  alleged  some  particular  act 
of  negligence,  by  which  the  loss  of  the  letter  was  occasioned,  he 
doubtless  must  have  proved  the  particular  act  of  negligence  stated  in 
his  declaration.  But  he  was  not  bound  so  to  declare,  but  was  at  lib- 
erty to  declare  generally,  that  the  loss  was  occasioned  by  the  defend- 
ant's carelessness  and  negligence.  And  under  such  a  declaration,  any 
general  proof  of  negligence,  tending  to  show,  that  the  loss  was  occa- 
sioned thereby,  and  which  satisfies  the  jury,  that  it  was  so  occa- 
sioned, is  sufficient  to  sustain  the  issue  for  the  plaintiff  We  are 
therefore  of  opinion,  that  the  charge  upon  this  point  was  unexcep- 
tionable. 

The  sixth  request  required  instructions  to  be  given  to  the  jury, 
that  the  post  master  was  not  liable  for  the  negligence  of  bis  deputies, 
unless  he  was  guilty  of  negligence  in  appointing  unsuitable  persons. 
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This  request  implies,  that  the  defendant  had  deputies,  who  were  duly 
appointed  and  legally  authorized  to  discharge  the  duties  of  the  office. 
But  it  is  to  be  borne  in  mind,  that  the  case  does  not  disclose,  that 
such  was  the  fact;  and  if  there  was  no  evidence  of  such  fact,  then 
the  party  surely  was  not  entitled  to  the  charge  requested.  The  case 
shows,  "  that  the  persons  occasionally  employed  by  the  defendant  as 
assistants  were  not  unsuitable  persons  to  assist  him  in  managing  the 
post  office ;  but  it  does  not  appear,  that  any  of  these  persons  were 
appointed  and  sworn  as  the  defendant's  assistants.  This  language, 
we  think,  will  hardly  warrant  the  conclusion,  that  the  several  per- 
sons, who  were  occasionally  called  in  to  aid  the  post  master,  were 
the  appointed  and  qualified  assistants  of  the  defendant;  and  if  they 
were  not,  the  court  was  fully  justified  in  the  instructions  given  to 
the  jury.  Upon  the  whole,  we  are  inclined:  to  the  opinion*  that  the 
charge  was  entirely  unexceptionable. 

The  judgment  of  the  county  court  must  therefore  be  affirmed. 


Jeduthtjn  Haskins  v.  Horace  Ferris'. 

Amendment.     Review, 

In  an  action  of  trover,  an  amendment  may  be  allowed,  adding  a  count  for  addi- 
tional property,  which  was  taken  at  the  aame  time  with  that  originally  men- 
tioned in  the  declaration. 

A  party  will  not  be  allowed  to  review,  after  judgment  has  been  twice  rendered  in 
his  favor. 

Trover,  brought  in  the  county  of  Washington.  At  the  May 
Term,  1648,  of  the  county  court,  the  defendant  moved  to  dismiss 
the  suit,  on  the  ground  that  the  plaintiff  was  allowed  to  amend  the 
declaration,  by  adding  a  count  for  the  conversion  of  additional  prop- 
erty,— which  motion  was  overruled :  and  on  trial  at  a  subsequent 
term  it  was  ascertained,  that  the  property  included  in  the  additional 
count  was  taken  by  the  defendant  at  the  same  time  with  that  men- 
tioned in  the  original  declaration.  At  the  Hay  Term,  1850,  the 
xxiii.        85 
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defendant  moved,  that  he  be  allowed  to  enter  a  review  of  the  rait. 
At  a  previous  term  a  verdict  was  directed  by  the  court  for  the  plain- 
tiff, for  one  cent  damages ;  and  at  the  May  Term,  1850,  a  verdict 
was  returned  for  the  plaintiff  for  the  full  amount  of  his  claim.  The 
review  was  denied  by  the  court.  The  defendant,  on  trial,  persisted 
in  bis  motion  to  dismiss ;  but  the  motion  was  overruled.  Excep- 
tions by  defendant. 


•  for  defendant. 


Hcaton  Sp  -Reed  for  plaintiff. 

By  the  Court.  It  seems  to  us,  the  amendment  was  correctly 
allowed  in  the  present  case.  The  rule  laid  down  in  Colby's  Prac- 
tice, that  the  party  may  always  amend  by  more  correctly  describing 
the  cause  of  action*  "intended  to  be  declared  on,"  seems  to  as  the 
true  ground,  upon  which  to  place  this  subject.  In  the  present  case 
there  can  be  no  doubtr  the  plaintiff  intended  to  describe  all  the  arti- 
cles taken,  as  they  constitute  but  one  taking,  and  the  defendant 
could  not  have  been  misled  by  the  omission.  The  amendment  was 
then  correctly  allowed. 

The  review  was  correctly  denied.     This  has  been  long  settled. 

Judgment  affirmed. 


John  W.  Mellen  v.  Nathaniel  Moody. 

Replevin  for  beast  impounded.     When  it  vnU  lie  against  the  pound 
keeper.     When  the  damages  are  to  be  ascertained. 

The  statute  in  regard  to  the  replevying  of  beasts  distrained ,— Rev.  8ft. ,  e.  10,— 
does  not  contemplate,  that  the  writ  will  be  brought  against  the  poind  keeper, 
bot  against  the  impounder. 

The  owner  of  beasts  unjustly  detained  by  a  pound  keeper  may  have  replevin 
against  him  for  the  beasts,  under  the  Revised  Statutes,  chap  80,  sec  14  ef  $tq.  \ 
bnt  such  claim  must  rest  wholly  upon  the  wrongful  act  of  the  pound  keeper. 
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The  statute,— Rev.  St.,  c.  88,  §  10,— which  requires,  that  the  owner  of  hearts 
impounded  shall  replevy  or  redeem  them  within  forty  eight  hoars  after  be  shall 
receive  notice  of  the  impounding,  mast  be  construed  as  determining  that  limit, 
if  the  damages  can  be  so  soon  ascertained;  and  if  they  cannot,  that  he  shall 
replevy,  or  redeem,  as  soon  as  they  are  ascertained. 

If  the  damages  are  not  ascertained  within  the  forty  eight  hours,  bat  are  subse- 
quently ascertained,  and  a  certificate  of  their  amount  is  famished  to  the  pound 
keeper,  the  owner  of  the  beasts  cannot  sustain  replevin  against  the  pound 
keeper,  until  he  has  first  paid  the  damages  and  all  fees  and  costs. 

Replevin,  brought  in  the  county  of  Washington,  for  beasts  im- 
pounded. The  defendant  pleaded  two  pleas  in  bar.  1.  That  in 
1847  he  was  pound  keeper  in  the  town  of  Waterbury,  and  one 
Wright,  August  2,  1847,  impounded  the  beasts  in  question,  which 
had  been  found  in  his  inclosure  doing  damage,  and  that  the  defend- 
ant, as  pound  keeper,  detained  them  in  the  pound,  as  by  law  he  was 
bound  to  do,  and  in  no  other  way,  and  that,  from  the  time  the  beasts 
were  impounded  until  they  were  taken  from  the  defendant  by  the 
process  in  this  suit,  they  were  not  discharged  from  the  pound  by 
Wright,  or  by  operation  of  law,  or  in  any  other  way,  and  no  certifi- 
cate of  the  amount  of  damage  done  by  the  beasts  to  Wright  was  ob- 
tained, or  delivered  to  the  defendant  2.  That  the  defendant  was 
pound  keeper,  and  the  beasts  were  impounded  by  Wright,  and  were 
detained  by  the  defendant  as  pound  keeper,  as  alleged  in  the  first 
plea ;  that  within  twenty  four  hours  after  the  impounding  Wright 
gave  notice  to  the  plaintiff,  the  owner  of  the  beasts,  to  appear  at  the 
dwelling  house  of  Wright  within  twenty  four  hours  to  appoint  ap- 
praisers to  appraise  the  damage  done  by  the  beasts ;  that  the  plaintiff 
appeared  accordingly,  and  the  parties  appointed  appraisers,  who  did 
not  agree  upon  the  amount  of  damages  and  did  not  appoint  a  third 
person  as  appraiser ;  that  thereupon  Wright  applied  to  a  justice  of 
the  peace,  by  whom  appraisers  were  appointed,  August  6,  1847, 
who  appraised  the  damages  at  $7,00,  and,  on  the  tenth  of  August, 
1847,  transmitted  a  certificate  thereof  to  the  defendant,  as  pound 
keeper,  with  a  farther  certificate,  that  their  fees  amounted  to  $1,00, 
and  that  Wright's  fees,  for  impounding  the  beasts,  amounted  to 
$2,00 ;  that  the  damages,  with  the  legal  charges  for  impounding 
and  keeping  the  beasts,  had  not  been  paid  to  the  defendant,  or  to 
Wright ;  and  that  the  beasts  had  never  been  discharged  by  the  act 
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of  the  parties,  or  by  operation  of  law,  whereupon  the  defendant  de- 
tained them,  as  he  was  bound  to  do. 

The  plaintiff  replied,  that  on  the  fifth  day  of  August,  1847,  he 
tendered  to  the  defendant,  as  pound  keeper,  $1,50,  for  the  purpose 
of  redeeming  the  beasts  from  the  pound,  as  the  legal  fees  of  the  de- 
fendant for  receiving  the  beasts  into  the  pound  and  taking  care  of 
them ;  that  this  was  after  the  expiration  of  forty  eight  hours  from 
the  time  when  he  received  notice  of  the  impounding ;  that  at  that 
time  no  damages,  done  by  the  beasts  to  Wright,  had  been  ascer- 
tained by  appraisers,  and  no  certificate  thereof  had  been  deposited 
with  the  defendant,  as  pound  keeper ;  that  $1,50  was  the  full  amount 
of  all  legal  fees,  to  which  the  defendant  was  legally  entitled,  as  pound 
keeper;  that  he  kept  the  said  sum  of  $1,50  at  all  times  ready  for 
the  defendant,  until  August  12,  1847,  when  the  defendant  received 
the  same  in  full  satisfaction  of  his  fees  as  pound  keeper ;  that  the 
plaintiff  demanded  of  the  defendant  the  beasts,  at  the  time  the  ten- 
der was  made,  August  5,  1847,  at  the  place  where  the  cattle  were 
impounded,  and  the  defendant  refused  to  surrender  them ;  and  that 
thereupon  he  brought  this  writ  of  replevin  against  the  defendant 
To  this  replication  the  defendant  demurred. 

The  county  court  adjudged  the  replication  insufficient.  Excep- 
tions by  plaintiff. 

Dillingham  for  defendant 

Replevin,  at  common  law,  lies  only  for  an  unlawful  taking ;  Gal- 
loway v.  Bird,  12  Moore  547 ;  and  will  not  lie  for  goods  unjustly 
detained;  4  Bing.  299.  By  our  statute,— Rev.  St  c.  30,  §  14, — it  is 
provided,  that  replevin  may,  in  certain  cases,  be  maintained  for  wrong- 
ful detention ;  but  it  must  be  in  other  cases,  than  for  beasts  distrain- 
ed, or  by  a  defendant  for  goods  attached.  Sec.  9  shows,  that  the 
wrongful  taking  is  the  only  thing  in  issue  in  replevin,  under  the 
statute,  for  beasts  taken  damage  feasant  and  impounded  for  that 
cause.  If  the  defendant  did  in  fact  wrongfully  detain,  an  action  on 
the  case  is  the  only  remedy  against  him.  Steph.  N.  P.  2483.  In 
this  state  an  action  of  replevin  cannot  be  sustained,  except  under 
the  statute.    Miller  v.  Warner,  Brayt  168. 

The  defendant  did  not  wrongfully  detain  the  beasts.  The  statute 
is  silent  as  to  the  time,  in  which  the  certificate  of  damages  is  to  be 


SEPTEMBER  TERM,  1851.  677 

Mellon  0.  Moody. 

made ;  it  must  therefore  be  construed  to  intend  a  reasonable  time. 
But  it  is  imperative,  that  no  beast,  so  impounded,  shall  be  discharg- 
ed, until  such  damages  and  legal  charges  are  paid  ;  and  the  pound 
keeper  cannot  discharge  the  beasts,  until  the  certificate  of  the 
damages,  or  showing  that  there  is  no  damage,  is  delivered  to  him. 
No  penalty  is  intended  to  be  imposed  upon  the  owner  for  not  redeem- 
ing, until  after  the  appraiser's  certificate  is  furnished  to  the  pound 
keeper.  Whether  he  should  earlier  replevy,  it  is  not  necessary  to 
discuss ;  if  he  should,  it  must  be  based  on  a  controversy  with  the 
impounder. 

C  W.  Prentiss  for  plaintiff. 

After  the  expiration  of  the  forty  eight  hours  limited  by  Rev.  St. 
c.  88,  §  10,  and  on  being  paid  his  fees,  the  defendant  had  no  right 
to  detain  the  cattle.  The  statute  is  to  receive  a  reasonable  con- 
struction. Impounding  cattle  is  a  summary  mode  of  redress,  and 
to  be  viewed  strictly ;  and  no  detention  of  cattle,  except  one  fairly 
authorized  by  statute,  is  justifiable.  The  impounder  is  liable,  if  be 
neglect  promptly  to  give  notice  within  twenty  four  hours.  Rev.  St 
c.  88,  §§  5,  9.  The  appraisers  are  to  transmit  their  certificate  "forth- 
with." By  the  tenth  section  of  chap.  88  the  plaintiff  was  compelled 
to  replevy.  Is  he  compelled  to  bring  a  groundless  suit,  under  a 
penalty  ?  If  sec.  10  has  not  limited  the  time,  within  which  the  certi- 
ficate of  damages  may  be  transmitted,  there  is  no  limitation,  and 
cattle  may  be  impounded  and  detained  indefinitely,  without  rem- 
edy. 

By  the  Court.  It  is  evident,  that  the  statute,  in  regard  to  the 
replevying  of  "  beasts  distrained," — Rev.  St.,  chap.  30,— did  not 
contemplate,  that  the  writ  would  be  brought  against  the  pound  keep- 
er, but  the  impounder.  The  seventh  and  eighth  sections  contain 
provisions,  in  regard  to  the  final  disposition  of  such  cases,  which 
would  be  absurd,  if  the  suit  were  to  be  against  the  pound  keeper,  to 
wit,  if  the  plaintiff  prevails,  he  shall  have  damage  for  the  unjusf 
taking  and  detention  of  his  beasts ;  and  if  the  defendant,  he  shall 
have  judgment  for  the  damage  done  by  the  cattle,  and  any  penalty 
to  which  he  may  be  entitled. 

It  is  probable  enough,  that  the  fourteenth  and  following  sections 
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might  enable  the  owner  of  beasts,  unjustly  detained  by  a  pound 
keeper,  to  have  replevin.  But  such  claim  must  rest  upon  the 
wrongful  act  of  the  pound  keeper  altogether,  unless  we  are  to  hold 
him  responsible  for  the  act  of  the  impounder,  which  the  statute  evi- 
dently does  not  contemplate. 

The  most,  then,  which  the  plaintiff  could  claim  in  the  present 
case,  is,  that,  by  lapse  of  time,  the  impounder  had  lost  all  claim  for 
damages.  But  we  do  not  so  view  the  statute.  We  think  the  limit 
of  forty  eight  hours  for  the  owner  of  the  beasts  to  pay  damages,  or 
replevy,  must  be  understood  with  this  qualification,  if  the  damages 
can  be  so  soon  ascertained,  and  if  not,  as  soon  as  they  are  ascer- 
tained ; — and  that  the  owner,  in  the  present  case,  has  not  shown 
any  just  ground  of  replevy  against  the  pound  keeper,  until  he  pays 
the  damages  appraised  and  all  just  costs. 

Judgment  affirmed. 


Martin  C.  Spicer  v.  Samuel  S.  Spicer. 

Judgment,  when  defendant  is  summoned  as  trustee  of  plain  tif  in  suit 

pending. 

When  the  defendant,  in  a  suit  pending,  is  summoned  as  trustee  of  the  plaintiff, 
and  is  adjudged  trustee  for  the  fall  amount  of  the  plaintiff*!  claims  against  him, 
which  judgment  remains  unsatisfied,  judgment  should  be  rendered  for  the  plain- 
tiffin  the  first  suit  for  the  amount  of  his  claim,  but  the  court  will  order  execu- 
tion stayed,  until  the  plaintiff  shall  cause  the  defendant  to  be  released  from  the 
trustee  suit 

The  facts  in  this  case  which  was  tried  in  the  county  court  for  the 
county  of  Washington,  March  Term,  1851, — Poland,  J.,  presid- 
ing,— upon  a  case  stated,  are  sufficiently  detailed  in  the  opinion 
delivered  by  the  court. 

T.  P.  Redfidd  for  defendant. 

DiUingham  for  plaintiff. 
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The  opinion  of  the  court  was  delivered  by 

KELLoee,  J.  It  appears,  that  this  suit  was  commenced  before  a 
justice  of  the  peace,  and  judgment  was  there  rendered  in  favor  of 
the  plaintiff,  from  which  judgment  the  defendant  appealed  to  the 
count j  court,  where  the  appeal  was  entered  at  the  May  Term,  1850. 
After  the  rendition  of  the  judgment  before  the  justice,  and  after  the 
entry  of  the  appeal  in  the  county  court,  one  Henry,  a  creditor  of  the 
plaintiff,  brought  his  suit  against  the  plaintiff  and  summoned  the 
defendant  as  his  trustee,  which  suit  was  made  returnable  before  a 
justice  of  the  peace,  and  in  which  suit,  on  the  nineteenth  of  Novem- 
ber, 1850,  judgment  was  rendered  against  the  defendant,  as  the 
trustee  of  the  plaintiff,  for  the  amount  of  the  defendant's  indebted- 
ness to  the  plaintiff,  which  judgment  remains  in  full  force,  but  has 
not  been  paid  by  the  trustee.  After  this,  at  the  April  Term,  1851, 
the  county  court  rendered  judgment,  in  the  present  suit,  against  the 
defendant,  for  the  amount  of  his  indebtedness  to  the  plaintiff.  This 
last  judgment  the  defendant  claims  is  erroneous  and  he  asks  for 
relief. 

That  the  defendant  ought  not  to  be  compelled  to  pay  both  judg- 
ments would  seem  to  be  very  obvious ;  and  yet,  if  the  plaintiff's 
construction  of  the  law  be  correct,  he  certainly  would  be  exposed  to 
executions  upon  both  judgments,  which  are  for  the  same  indebted- 
ness, though  the  judgments  are  in  favor  of  different  individuals. 
How  is  the  defendant  to  be  relieved  from  this  embarrassment?  The 
plaintiff  assumes,  that  the  defendant  could  at  any  time,  after  he  was 
adjudged  trustee,  and  before  the  rendition  of  judgment  in  this  suit, 
have  paid  and  satisfied  the  trustee  judgment,  and  then,  by  the  pro- 
visions of  the  statute,  he  would  only  have  been  liable  to  nominal 
damages  in  this  suit ;  and  that  it  was  the  fault  of  the  defendant,  that 
he  had  not  so  done.  The  statute  would  seem  to  afford  some  coun- 
tenance to  this  construction ;  but  still  we  think,  it  is  not  a  reasona- 
ble construction.  It  is  a  construction,  which,  if  adopted,  would  be 
calculated  to  do  the  most  palpable  injustice.  In  this  case,  as  the 
defendant  was  adjudged  trustee  for  money  of  the  plaintiff  in  his 
hands,  he  could,  at  the  rendition  of  the  judgment,  have  paid  the 
amount  into  court  in  satisfaction  of  the  judgment.  But  suppose  the 
defendant  had  been  adjudged  trustee  by  reason  of  a  contract  payable 
in  specific  articles, — he  could  only  have  discharged  that  judgment, 
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by  delivering  the  articles  to  the  officer  having  the  execution  against 
the  trustee.  He  must  therefore,  in  such  case,  await  the  pleasure  of 
the  plaintiff  in  taking  his  execution  against  him. 

Again,  the  defendant,  at  the  time  he  was  adjudged  trustee,  might 
not  have  had  the  ability  to  immediately  satisfy  the  judgment; — 
should  he  for  that  cause  be  subjected  to  another  judgment  and  exe- 
cution upon  it,  in  favor  of  another  plaintiff,  and  for  the  same  ident- 
ical indebtedness?  If  so,  he  would  be  liable  to  be  pursued  at  the 
same  time  with  two  executions  for  the  same  demand,  but  in  favor  of 
adverse  claimants;  and  we  do  not  see,  but  he  would  be  liable  to  pay 
both.  We  do  not  think,  the  legislature  could  ever  have  contemplat- 
ed, that  the  statute  would  work  such  injustice.  But  it  is  said,  that 
after  the  rendition  of  this  judgment,  should  the  plaintiff  in  the  trus- 
tee suit  undertake  to  enforce  his  judgment  against  the  trustee,  the  de- 
fendant would  be  entitled  to  relief  upon  audita  querela.  Upon 
what  ground  could  he  claim  to  have  the  trustee  judgment  vacated? 
It  is  not  pretended,  but  what  the  judgment  was  legal.  It  was  ren- 
dered by  a  competent  tribunal,  having  jurisdiction  of  the  subject 
matter  of  the  suit  and  of  the  parties.  No  appeal  was  taken  from 
the  judgment,  but  the  same  remains  in  full  force.  The  judgment 
being  acquiesced  in  by  the  parties,  their  rights  became  thereby  fixed 
and  settled.  The  plaintiff  in  the  trustee  suit  was  by  law  entitled  to 
collect  the  amount  of  his  judgment  against  the  trustee,  and  assuming 
that  the  proceedings  in  that  suit  were  legal,  we  do  not  see,  how  he 
is  to  be  deprived  of  the  right  to  enforce  the  collection  of  his  judg- 
ment. There  is  no  provision  of  the  law,  of  which  we  are  aware, 
that  required  the  plaintiff  to  make  immediate  collection  of  his  judg- 
ment against  the  trustee,  or  that,  by  neglect  so  to  do,  subjects  him 
to  a  forfeiture  of  the  fruits  of  his  judgment.  That  the  defendant  is 
entitled  to  relief  is  to  us  very  obvious.  He  ought  not  and  cannot  be 
compelled  to  pay  both  judgments. 

It  seems  to  us,  that  the  proper  course  for  the  county  court  to  have 
pursued,  under  the  circumstances  of  the  case,  would  have  been,  to 
have  continued  this  suit,  or  to  have  rendered  judgment  and  ordered 
stay  of  execution,  until  the  plaintiff  caused  the  defendant  to  be  dis- 
charged from  the  judgment  in  the  trustee  suit.  This  it  was  compe- 
tent for  the  county  court  to  have  done,  and  we  think,  that  it  is  compe- 
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tent  for  this  court  to  do  the  same,  and  that  justice  requires  it  shoald 
be  done,  to  protect  the  rights  of  the  parties. 

The  judgment  of  the  county  court  is  affirmed.  And  it  is  ordered, 
that  execution  be  stayed,  until  the  plaintiff  shall  cause  the  defendant 
to  be  released  and  discharged  from  the  trustee  suit  mentioned  in  the 
case  stated. 


The  Vermont  Central  Rail  Road  Company  v.  Estate  of 
.  Zerah  Hills. 

Parol  evidence  to  control  deed.  What  will  pass  by  a  deed.  Dis- 
turbance of  right.  Appraisal  of  damages  by  rail  road  commis- 
sioners. 

A  deed,  absolute  in  its  terms,  cannot  be  controlled  by  oral  evidence  of  conversa- 
tion between  the  parties,  previous  to  its  execution. 

A  deed,  which  is  absolute  in  its  terms,  and  without  conditions  or  reservations, 
will  have  the  effect  to  convey  the  land  described  in  it,  with  all  the  privileges 
of  drawing  water  from  other  portions  of  the  grantor's  land,  which  were  then  in 
use,  as  appurtenant  to  the  land. 

And  if  water  is  conveyed  in  an  aqueduct  from  a  spring  upon  another  portion  of 
the  grantor's  land  to  the  land  conveyed,  and  there  used  at  the  time  of  the  con- 
veyance, any  diversion  of  the  water  by  the  grantor,  although  upon  that  portion 
of  his  land  not  conveyed  by  the  deed,  will  be  a  disturbance  of  the  right  of  the 
grantee,  for  which  an  action  may  be  sustained.  The  grantor  cannot  bo  allowed 
to  say,  in  defence,  that  the  grantee  did  not  desire  to  use  the  water,  or  that  he 
has  suffered  no  detriment. 

• 
The  defendant  was  the  owner  and  occupant  of  a  messuage,  to  which  water  was 

conducted,  for  use,  hy  an  aqueduct,  from  a  spring  upon  another  portion  of  his 

land,  and  the  Vermont  Central  Rail  Road  Co.  having  located  their  rail  road 

across  the  same,  the  commissioners  were  called  upon  to  appraise  the  damages 

thereby  occasioned  to  the  defendant    At  the  hearing  before  the  commissioners 

the  defendant  stated,  that  he  should  use  the  water  for  the  purpose  of  supplying 

a  new  house,  which  he  contemplated  erecting,  and  that  the  commissioners  need 

not  take  the  water  into  the  account  in  assessing  the  damages.    The  president 

and  engineer  of  the  company  were  present,  and  beard  this  statement,  and  made 
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no  claim  to  the  use  of  the  water;  and  the  water  was  set  taken  inte>  considera- 
tion by  the  commissioners,  in  assessing  the  damages.  The  defendant  received 
from  the  company  the  amount  of  damages  assessed  by  the  commissioner*,  and 
executed  to  the  company  an  absolute  deed  of  the  premises,  without  condition 
or  reservation.  And  it  was  held,  that  the  right  to  use  the  water  upon  the  prem- 
ises passed  by  the  deed. 

This  case  was  referred,  under  a  rule  from  the  county  court  for 
the  county  of  Washington  ;  and  the  referee  reported  the  facts  sub- 
stantially as  follows. 

In  1846,  Zerah  Hills,  now  deceased,  owned  a  building  lot,  with 
buildings  thereon,  in  the  village  of  Middlesex,  through  which  lot  the 
rail  road  of  the  Vermont  Central  Rail  Road  Company  was  located. 
From  about  the  year  1830  Hills  had  supplied  the  house  upon  the 
premises  with  water  brought  in  a  wooden  aqueduct  a  distance  of 
about  thirty  rods.  On  the  first  day  of  April,  1839,  Hills,  by  written 
lease,  duly  executed,  granted  to  Jesse  Johnson,  Jr.,  who  resided  on 
the  opposite  side  of  the  road,  and  southerly,  from  the  house  of  Hills, 
the  privilege  of  taking  water  for  his  house  from  Hills'  penstock, 
when  there  should  a  greater  quantity  of  water  run  there,  than 
what  was  necessary  for  the  use  of  a  family  and  barn  on  the  premises 
of  Hills,  for  the  term  of  999  years ;  and  Hills  bound  himself  not  to 
take  water  between  his  house  and  the  head  of  the  aqueduct,  or 
spring,  from  where  the  water  was  taken,  so  as  to  deprive  Johnson  of 
the  full  privilege  of  the  grant ;  and  Johnson,  having  sold  his  prem- 
ises to  one  Mclntyre,  afterwards  duly  assigned  to  Mclntyre  the 
lease.  The  Vermont  Central  Rail  Road  Company,  having  located 
their  rail  road  across  the  premises  of  Hills  in  such  manner  as  to  re- 
quire the  removal  of  the  buildings,  in  the  spring  of  1846  called  upon 
the  commissioners,  appointed  for  that  purpose,  to  appraise  the  dam- 
age to  Hills  occasioned  by  such  location.  Hills  appeared  before  the 
commissioners,  and  stated,  among  other  things,  to  the  commission- 
ers, that  he  should  use  the  water,  then  running  there,  for  a  new 
house,  to  be  erected  northerly  of  the  one  then  standing  there.  The 
president  and  engineer  of  the  company  were  present  and  heard  this 
statement,  and  made  no  claim  to  the  water ;  and  the  water  was  not 
taken  into  consideration  by  the  commissioners,  in  estimating  the 
damages.     Afterwards,  on  the  sixteenth  day  of  June,  1846,  in  con- 
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sideration  of  receiving  the  amount  of  money  awarded  to  him  by  the 
commissioners  for  the  premises,  the  whole  of  the  premises  being 
taken  by  the  company,  Hills  executed  to  the  company  a  warrantee 
deed  of  the  premises,  without  reservation  or  exception.  Hills 
claimed  to  have  the  water  reserved,  but  the  agent  of  the  company, 
who  received  the  deed,  would  not  do  it,  saying  he  knew  nothing  of 
such  reservation  and  that  Hills  must  trust  to  their  understanding  of 
that  matter  and  the  good  faith  of  the  company.  Soon  after  giving 
the  deed,  the  water  ceased  to  run  in  the  aqueduct,  by  reason  of  its 
decay,  to  the  premises  so  deeded,  but  was  taken  out  at  a  point  north 
of  the  leak,  by  all  who  used  water  from  the  aqueduct,  until  Hills  di- 
verted it,  and  conducted  it  to  his  new  house,  which  was  about  thirty 
rods  northerly  of  the  premises  deeded  to  the  company.  In  the 
spring  of  1848  Hills,  having  moved  into  the  new  house,  took  the 
water  from  the  aqueduct  near  that  house  and  conducted  the  water 
by  a  new  aqueduct  to  the  new  house,  and  thence  by  a  new  route  to 
the  house  of  Mclntyre.  This  diverting  of  the  water  is  the  injury 
sued  for  in  this  action.  Hills  died  in  September,  1848.  During 
the  summer  of  1848,  the  company,  having  previously  removed  the 
house  from  the  premises  deeded  to  them  by  Hills,  constructed  their 
rail  road  through  the  premises,  and  in  doing  so  excavated  about 
twelve  feet  deep,  in  doing  which  they  cut  off  and  took  out  the  old 
logs  of  the  aqueduct,  which  they  never  offered  to  restore ;  nor  have 
they  ever  repaired,  or  offered  to  repair  the  decayed  part  of  the  aque- 
duct, northerly  of  the  rail  road  track,  so  as  to  have  the  water  run  to 
the  premises,  after  it  stopped  in  1846.  The  company  have  all  the 
while  owned,  and  still  own,  a  small  dwelling  house,  which  stood 
on  a  lot  adjoining  to  the  premises  deeded  to  them  by  Hills,  which 
would  be  more  accommodated  and  be  of  more  value,  if  its  occupants 
could  get  their  water  at  the  place  where  the  old  penstock  stood  on 
the  premises  deeded  to  the  company  by  Hills.  The  company  made 
no  complaint  to  Hills,  during  his  life  time,  in  regard  to  what  he  had 
done,  nor  did  they  give  any  assent  to  it 

The  county  court,  May  Term,  1850, — Eedfielq,  J.,  presiding, 
accepted  the  report,  and  rendered  judgment  thereon  for  the  plain- 
tiffs for  one  dollar  damages.    Exceptions  by  defendant 
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J.  A.  Vail  for  defendant. 

1.  The  plaintiffs  have  no  just  claim  to  the  water,  for  the  i 
that  it  was  not  appraised  by  the  commissioners.  It  was  distinctly 
understood  by  the  parties,  that  Hills  was  to  have  the  water  for  his 
new  house. 

2.  The  spring,  from  which  the  water  was  taken,  was  upon  another 
and  distinct  piece  of  land,  which  was  not  conveyed  to  the  plaintiff, 
and  for  that  reason,  the  privilege  of  taking  the  water,  or  the  spring, 
not  being  mentioned  in  the  deed,  the  spring  would  not  pass  by  the 
deed,  and  Hills  might  lawfully  take  water  from  it,  or  from  the  old 
aqueduct,  for  his  new  house.     Manning  v.  Smith,  6  Conn.  289. 

3.  If  the  plaintiffs  have  a  right  to  draw  water  from  the  spring  for 
the  use  of  one  family,  it  was  time  enough  for  them  to  complain, 
when  Hills  refused  to  permit  them  to  exercise  the  right.  Hills  had 
no  notice,  that  the  plaintiffs  wanted  or  claimed  the  right  to  take 
water  from  the  spring. 

4  Hills  virtually  had  a  license  from  the  plaintiffs  to  take  the  water, 
which  was  not  countermanded  in  his  life  time. 

Peck  4*  Colby  for  pi  an  tiffs. 

1.  The  plaintiffs  acquired  a  right,  by  deed,  to  have  the  water 
conveyed  across  the  defendant's  land,  in  the  alqueduct,  to  the  prem- 
ises purchased  of  the  defendant,  in  the  manner  it  had  been  done 
previous  to  the  conveyance.  Nichols  v.  Chamberlin,  Cro.  Jac.  121. 
NitzeU  v.  Paschal,  3  Rawle  76. 

2.  As  to  the  question  of  damages, — "  if  water  is  wrongfully  di- 
verted from  the  plaintiff's  mill,  nominal  damages  may  be  recovered, 
though  no  actual  injury  be  proved."  "An  unoccupied  mill  has  a 
value,  which  is  under  the  protection  of  the  law.1'  2  Hill  133.  Batman 
v.  Hussey,  Fairf.  407.  Blanchard  v.  Baker,  8  Greenl.  268.  Bnt 
the  referee  finds  actual  injury,  by  diverting  the  water  from  the  ac- 
queduct. 

By  the  Court.  It  is  very  obvious,  that  oral  evidence  of  con. 
versations  between  the  parties,  previous  to  the  execution  of  the  deed, 
cannot,  in  a  court  of  law,  be  allowed  to  control  the  deed.  The 
party  must  be  content  to  abide  by  the  deed,  as  he  gim  it  That  is 
general,  without  condition,  or  reservation.    We  think  it  must  have 
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the  effect  to  convey  the  land,  with  all  the  privileges  of  drawing  wat- 
er from  other  portions  of  the  grantors'  land,  which  were  then  in  use, 
as  appurtenant  to  the  land.  It  would  he  wonderful,  if  this  were  not 
so,  in  ordinary  cases  of  deeds  of  land  with  artificial  ponds  and  aque- 
ducts. It  is  admited,  such  a  right  is  acquired  by  fifteen  years  use. 
If  conveying  the  land  would  not  convey  the  right,  it  would  revert  to 
the  dominant  proprietor,  even  after  he  had  granted  it  away,  or  lost 
it  by  adverse  use,  which  would  be  absurd.  And  even  if  the  owner 
of  the  land  had  acquired  no  perfect  right,  it  seems  to  us,  that  a  gen- 
eral conveyance  of  the  land,  with  all  its  privileges  and  appurten- 
ances, the  acqueduct  being  in  use,  would  bind  the  grantor  to  defend 
the  tide  to  it,  if  he  gave  covenants  of  warranty,  d&o.  And  if  so,  then 
clearly,  when  he  owned  the  spring,  the  right  will  pass  by  the  deed. 
The  case  of  Manning  v.  Smith,  6  Conn.  289,  is  certainly  very  much 
in  point,  and  if  it  were  to  be  regarded  as  full  authority,  must  cer- 
tainly govern  the  present.  But  it  seems  to  us  opposed  to  the  early 
English  cases,  and  to  have  been  decided  upon  too  narrow  ground, 
and  not  fully  consonant  to  the  soundest  principles. 

And  the  grantor,  in  the  present  case,  having  diverted  the  entire 
water  course,  it  is  not  for  him  to  say,  that  the  plaintiffs  did  not  de- 
sire to  use  it,  or  that  they  have  suffered  no  detriment  They  had  the 
right  to  insist,  that  it  should  flow  in  its  accustomed  artificial  chan- 
nel, and  any  diversion,  although  not  upon  their  land,  is  a  disturb- 
ance of  their  rights,  and  in  contemplation  of  law^,  affords  a  cause  of 
action,  the  same  as  diverting  the  water  from  a  natural  stream  sub- 
jects the  party  to  an  action,  at  the  suit  of  all  the  proprietors  below. 


Nathaniel  Hersey  v.  David  Barton. 
Evidence.     Admission  from  silence. 

To  justify  a  presumption  of  an  admission  from  the  silence  of  the  party,  when  a 
statement  is  made  in  bis  presence  adverse  to  his  interest,  the  statement  must 
sot  only  be  brought  to  Jus  attention,  bat  it  must  be  such  as  calls  for  a  reply. 
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Trovek  for  a  horse,  brought  in  the  county  of  Washington. 
Plea,  the  general  isue,  and  trial  by  jury,  March  Term,  1851, — Po- 
land, J.,  presiding. 

It  appeared,  that  the  parties  made  an  exchange  of  horses,  which 
was  claimed  by  the  plaintiff  to  ha?e  been  conditional,  with  the  priv- 
ilege of  "  trading  back.11  On  the  part  of  the  defendant  it  was  claim- 
ed, that  there  was  no  condition  to  the  trade,  by  which  the  plaintiff 
bad  a  right  to  rescind  the  contract  The  only  question  in  the  case 
was  in  reference  to  the  terms  of  the  exchange.  Testimony  was  in- 
troduced on  each  side.  The  plaintiff  offered  in  evidence  the  depo- 
sition of  one  Taber,  which  was  objected  to  by  the  defendant,  but 
admitted  by  the  court.  The  witness  testified,  that  on  a  day  named 
by  him,  he  met  the  plaintiff  and  defendant  in  the  road,  and  that  they 
had  the  appearance  of  having  jbeen  exchanging  horses ;  that  they 
were  two  or  three  rods  apart,  and  the  witness  was  nearest  to  the 
plaintiff,  and  had  his  face  turned  towards  the  defendant ;  that  the 
witness  said  to  the  plaintiff,  "  What,  you  have  been  swapping  horses, 
have  you?"  that  the  plaintiff  replied,"  No,  only  changing  on  trial ;" 
that  the  witness  was  not  able  to  say,  whether  the  defendant  heard 
what  the  plaintiff  said  or  not,  that  he  was  near  enough  to  have  heard, 
if  he  had  been  paying  attention  ;  that  the  conversation  was  in  a  full 
voice,  such  as  a  person  would  naturally  use  in  that  situation ;  that  it 
was  the  opinion  of  the  witness,  that  the  defendant  did  hear  the  con- 
versation ;  and  that  the  defendant  made  no  reply. 

The  defendant  requested  the  court  to  charge  the  jury,  that  the 
facts  stated  in  the  deposition  of  Taber  were  not  evidence,  and 
should  be  disregarded  by 'them.  But  the  court  instructed  the  jury, 
that  if  they  were  satisfied,  from  the  facts  stated  in  the  deposi- 
tion, that  the  defendant  heard  the  conversation  testified  to  by 
the  witness,  between  the  witness  and  the  plaintiff,  then  the  de- 
position was  evidence  competent  for  the  jury  to  weigh,  to  deter- 
mine the  terms  of  the  contract  between  the  parties ;  but  that,  if  they 
thought  the  statement  was  not  heard  by  the  defendant,  then  it  was 
no  evidence. 

Verdict  for  plaintiff.    Exceptions  by  defendant 
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Vail  and  Spalding,  for  defendant,  insisted,  that  the  deposition  of 
Taber  was  improperly  admitted,  and  cited  Vail  v.  Strong,  10  Vt. 
457,  and  Gale  v.  Lincoln  et  al,  11  Vt  152. 

O.  H.  Smith,  for  plaintiff,  insisted,  that  the  case  came  within  the 
rule  laid  down  in  Vail  v.  Strong,  10  Vt.  457 ;  that  although  the  de- 
fendant might  not  he  bound  to  answer  the  enquiry  of  Taber,  yet 
that  when  he  heard  the  sober  and  positive  declaration  of  the  plaintiff, 
of  his  understanding  of  the  agreement,  the  occasion  and  the  attend- 
ant circumstances  called  for  a  serious  admission,  or  denial,  on  the 
part  of  the  defendant ;  and  cited  Vincent  v.  Huff's  Lessee,  8  S.  & 
R.  381,  389.    2  Cow.  &  H.  Notes  to  Phil.  Ev.  192,  198. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  only  question  raised  in  this  case  is  upon  the 
ruling  of  the  county  court,  admitting  the  deposition  of  one  Taber, 
which  was  introduced  by  the  plaintiff  and  admitted  by  the  court  un- 
der objections  by  the  defendant. 

The  deposition  purports  to  recite  a  conversation  between  the 
plaintiff  and  the  witness,  in  relation  to  the  subject  matter  of  the 
controversy  between  the  parties  to  this  suit,  in  the  presence  of  the 
defendant,  which  the  witness  cannot  say  the  defendant  heard,  though 
he  gives  it  as  his  opinion,  that  he  did  hear  it.  We  think,  the  testi- 
mony was  inadmissible.  Testimony  of  this  character,  when  received, 
is  for  the  purpose  of  raising  a  presumption,  from  the  silence  of  the 
opposite  party,  of  the  truth  of  the  statements.  It  is  a  class  of  testi- 
mony, which,  under  some  circumstances,  is  clearly  admissible,  but 
it  ib  always  to  be  received  with  caution.  To  justify  a  presumption 
of  an  admission  from  the  silence  of  the  party,  when  a  statement  is 
made  in  his  presence,  adverse  to  his  interest,  the  statement  must  not 
only  be  brought  to  his  attention,  but  it  must  be  such  as  calls  for  a 
reply.  Such  is  the  doctrine  held  in  Gale  v.  Lincoln  et  al.,  11  Vt. 
152.  That  was  an  action  upon  a  warranty  of  some  sheep ;  and  to 
prove  the  warranty,  evidence  waB  given,  that,  while  the  plaintiff  and 
one  of  the  defendants  were  selecting  the  sheep,  the  plaintiff,  in  con- 
versation with  his  son,  in  the  presence  of  one  of  the  defendants,  told 
his  son,  that  he  was  to  pay  92,25  each,  for  the  sheep,  and  that  they 
were  warranted  sound,  and  that  the  defendant  did  not  dissent  from 
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the  statement,  or  make  any  reply  to  the  same.  It  was  held  to  hare 
no  tendency  to  prove  the  warranty,  and  was  therefore  inadmissible. 
And  the  court  put  the  decision  upon  the  ground,  that  the  statement 
was  not  made  to  the  defendant,  but  to  a  third  person,  and  that  it  did 
not  call  for  a  reply. 

So  in  the  present  case,  the  remark  of  the  plaintiff,  that  he  had 
not  swapped  horses,  but  exchanged  on  trial,  though  made  in  the 
presence  of  the  defendant,  was  not  addressed  to  him,  but  to  the  wit- 
ness Taber,  and  it  did  not  require  an  answer.  This  we  think  to  be 
the  correct  rule,  by  which  to  determine  the  admissibility  of  testi- 
mony of  this  character.  To  hold  that  a  person  is  bound,  upon  all 
occasions,  when  his  adversary,  in  his  presence,  is  making  statements 
to  others  and  not  addressed  to  him,  but  which  are  adverse  to  his  in- 
terest, to  repudiate  the  same,  or  that  his  silence  should  be  taken  as 
an  admission  of  the  truth  of  those  statements,  would  in  our  judgment 
be  unsound  in  principle  and  unwarranted  by  authority.  It  is  at  best 
a  species  of  evidence  of  doubtful  character,  which  ought  not  to  be 
extended.  We  think  it  is  quite  enough  to  avoid  the  effect  of  such 
statements,  to  require  a  repudiation  or  contradiction  of  the  same, 
when  they  are  addressed  to  the  individual,  or  are  made  in  such 
terms  and  under  such  circumstances,  as  demand  a  reply,  neither  of 
which,  as  we  think,  existed  in  the  present  case.  Viewing  the  testi- 
mony of  Taber  as  improperly  admitted,  the  judgment  of  the  county 
court  must  be  reversed. 


The  President  and  Fellows  op  Middlebury  College  v.  Lu- 
cius Lawton,  James  Holden,  Franklin  R.  Buxton  and 
George  Bucklin. 

Proceeding  against  tenant  under  statute  of  1842.  Joinder  of  de- 
fendants. What  may  be  recovered.  Amount  of  recovery.  Sev- 
erance of  damages. 

The  plaintitts  leased  to  the  defendant  certain  premises  for  the  term  of  three 
yean,  reserving  rent,  and  there  was  appended  to  the  lease  an  agreement,  that 
if  the  title  to  the  premises  should  be  established  in  the  plaintiffs,  they  would 
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execute  to  the  defeodaot  a  perpetual  lease  of  the  premises  on  raeh  terms  for 
aooiial  root  as  indifferent  men  should  say  was  equitable.  And  it  was  held,  in 
the  absence  of  evidence  that  this  additional  agreement  was  founded  upon  any 
consideration,  or  that  the  plaintiffs'  title  to  the  premises  had  been  established 
in  the  manner  contemplated,  that  the  existence  of  this  additional  agreement 
would  not  preclude  the  plaintiffs  from  sustaining  proceedings  against  the  de- 
fendant, under  the  statute  of  1842,  after  the  expiration  of  the  term,  for  the 
recovery  of  the  possession,  nor  entitle  the  defendant  to  be  treated  as  a  tenant 
at  will  and  entitled  to  notice  to  quit. 

The  proceeding  under  that  statute  is  analogous  to  an  action  of  ejectment,  and 
may  be  sustained  against  the  lessee,  and  against  all  who  are  in  possession  of 
the  premises,  claimiog  under  him  ;  and  the  lessor  is  not  precluded  from  joining 
the  lessee  as  a  defendant,  with  those  who  are  in  actual  possession  of  the  prem- 
ises under  him,  by  the  fact,  that  the  lessee  is  not  himself  in  actual  possession 
of  the  premises,  at  the  time  the  proceeding  is  instituted. 

And  the  plaintiffs  are  not  precluded  from  joining,  as  a  defendant,  one  who  has 
received  an  under  lease  from  the  lessee,  of  a  portion  of  the  premises,  reserv- 
ing rent  to  the  lessee,  by  the  fact,  that  such  sub-lessee  was  in  possession  of  the 
same  portion  of  the  premises  under  one  claiming  title  adverse  to  the  plaintiffs, 
previous  to  his  entering  into  such  contract  with  the  lessee. 

And  if  it  were  necessary  to  join,  as  a  defendant,  such  adverse  claimant,  under 
whom  the  sub-lessee  first  entered,  the  omission  to  join  him  will  only  render  the 
suit  subject  to  be  abated  on  motion ;  and  if  that  question  were  not  raised  in 
the  county  court,  it  cannot  be  mode  in  the  supreme  court. 

And  the  lessee  and  his  several  sub-tenants  may  be  joined  as  defendants,  in  the 
same  proceeding,  although  it  appear,  that  the  sub-tenants  are  in  possession  of 
and  claim  several  and  distinct  portions  of  the  premises. 

In  a  proceeding  under  the  statute  of  1842,  brought  by  a  landlord  to  recover  the 
»    possession  of  the  premises  from  a  tenant  who  holds  over  his  term,  the  landlord 
is  entitled  to  recover  all  the  rent  due  at  the  time  of  the  rendition  of  the  judg- 
ment,—>as  well  the  rent  which  accrued  under  the  lease,  as[the  subsequent  rent. 

And  although  the  justice  of  the  peace,  before  whom  the  proceeding  is  first  insti- 
tuted, b  limited,  in  the  amount  of  his  judgment,  to  thirty  dollars,  yet,  if  an 
appeal  be  taken  by  the  tenant,  the  appellate  court  is  not  limited  to  that  amount, 
but  may  add  the  accruing  rent. 

And  if  several  are  joined  as  defendants,  who  bold  by  separate  and  distinct  pos- 
sessions different  parts  of  the  premises,  and  who  sever  in  their  defences,  sepa- 
rate damages  may  be  awarded  against  them. 
XXHI.         87 
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This  was  a  freehold  action,  brought  before  a  justice  of  the  peace, 
pursuant  to  the  statute  of  1842,  and  came  by  appeal  to  the  county 
court  for  the  county  of  Washington.  The  defendants  pleaded  sev- 
eral pleas ;  Lawtbn  pleaded  the  general  issue ;  Bucklin  disclaimed  as 
to  all  except  fifty  acres,  and  as  to  that  pleaded  the  general  issue ; 
and  Holden  and  Buxton  disclaimed  as  to  the  fifty  acres  mentioned  in 
the  plea  of  Bucklin,  and  pleaded  the  general  issue  as  to  the  residue. 
Trial  by  the  court,  March  Term,  1851, — Poland,  J.,  presiding. 

On  trial  the  facts  were  found  as  follows.  On  the  eighth  day  of 
March,  1847,  the  plaintiffsNeased  to  the  defendant  Lawton  the  prem- 
ises described  in  their  declaration  for  the  term  of  three  years,  re- 
serving rent,  with  a  clause  giving  the  right  of  re-entry  for  non-pay- 
ment of  rent ;  and  the  lease  also  contained  a  clause  in  these  words, 
— "  The  parties  in  the  above  lease  hereby  agree,  provided  the  title 
to  the  lot  above  named  is  established  in  said  corporation,  that  said 
Lawton  shall  take  and  have  a  durable  lease  of  said  lot  on  such  terms 
for  annual  rent,  as  indifferent  men  shall  say  is  equitable."  Lawton 
took  possession  of  the  premises ;  but  on  the  seventh  day  of  April, 
1847,  he  executed  to  the  defendants  Holden  and  Buxton  a  bond, 
conditioned,  that,  on  payment  to  him  of  9200,00  in  three  years  from 
that  date,  by  Holden  and  Buxton,  lie  should  procure  a  warrantee 
deed  to  them  from  the  plaintiffs  pr  one  hundred  acres  of  the  north 
half  of  said  lot  After  the  execution  of  this  bond  Lawton  had  no 
actual  possession  of  any  part  of  the  lot,  and  Holden  and  Buxton 
took  possession  of  the  whole  of  the  lot,  except  the  fifty  acres  men- 
tioned in  the  plea  of  Bucklin,  (of  which  they  never  had  possession,) 
and  remained  in  possession  until  November,  1850,  when  they  sur- 
rendered the  possession  to  the  plaintiffs.  The  rent  reserved  in  the 
plaintiffs  lease,  due,  by  the  terms  of  the  lease,  at  the  expiration  of 
the  term,  amounted  to  $24,00 ;  and  the  use  of  the  premises  from 
the  expiration  of  the  term  to  the  time  Holden  and  Buxton  surren- 
dered possession  of  the  portion  held  by  them  was  worth  $24,00. 

On  the  eighteenth  of  July,  1836,  one  Daniel  Spencer  executed  a 
deed,  in  due  form  of  law,  of  the  lot  in  question  to  Araunah  Spear, 
who  took  actual  possession  thereof  under  said  deed,  and,  on  the 
twentieth  of  December,  1839,  conveyed  the  lot  to  William  W.  Bray- 
man,  who  took  possession  of  the  lot  and  made  improvements  thereon  ; 
and  on  the  fourteenth  day  of  May,  1847,  Brayman  executed  a  con- 
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tract  for  the  sale  and  conveyance  to  the  defendant  Bucklin  of  fifty 
acres  of  the  lot,  situated  in  the  southerly  corner  thereof  for  the 
consideration  of  $113,84,  payable  in  five  years;  and  Bucklin  took 
possession  thereof  under  this  contract,  and  ever  afterwards  remained 
in  possession,  but  never  had  possession  of  any  other  part  of  the  lot. 
The  contract  between  Brayman  and  Bucklin  was  recorded  Decem- 
ber 26,  1848.  Bucklin,  while  in  possession  of  the  fifty  acres,  took 
a  lease  of  the  same  from  Lawton, — but  at  what  time,  or  for  what 
term,  did  not  appear ;  but  a  rent  was  therein  reserved,  which  was 
paid  to  Lawton,  and  it  was  provided,  that,  if  the  plaintiffs  held  the 
land,  Lawton  should  give  to  Bucklin  a  perpetual  lease  of  the  fifty 
acres.  No  evidence  was  offered,  tending  to  prove,  that  Holden,  or 
Buxton,  had  ever  paid  any  part  of  the  sum  stipulated  in  their  con- 
tract with  Lawton,  or  that  the  use  of  the  fifty  acres  occupied  by 
Bucklin  was  of  any  value,  or  whether,  or  not,  Bucklin  had  paid  any 
part  of  the  purchase  money  to  Brayman,  or  that  the  plaintiffs  had 
ever  had  possession  of  any  part  of  the  lot,  otherwise  than  as  above 
stated. 

The  defendants  insisted,  that,  upon  these  facts,  Bucklin  and  Law- 
ton  were  each  entitled  to  a  judgment  in  their  favor ;  but  that,  if  the 
court  .should  be  of  a  different  opinion,  the  plaintiffs  were  not  enti- 
tled to  a  judgment  for  any  more  than  nominal  damages  against  the 
defendants,  it  being  a  joint  action,  and  that  the  plaintiffs  could  not 
recover  the  rent,  as  part  of  the  damages,  which  accrued  under  the 
lease  to  Lawton. 

The  county  court  rendered  judgment  against  the  defendants  Law- 
ton,  Holden  and  Buxton  for  the  recovery  of  the  possession  of  the 
premises,  except  the  fifty  acres  in  the  possession  of  Bucklin,  and 
against  the  defendant  Bucklin  for  the  possession  of  the  fifty  acres 
occupied  by  him,  and  one  cent  damages,  and  also  rendered  judg- 
ment that  the  plaintiffs  recover  of  Lawton,  Holden  and  Buxton 
$24,00,  which  accrued  as  rent  under  the  lease  to  Lawton,  and  $24,00 
as  the  value  of  the  use  of  that  portion  of  the  premises  occupied  by 
Holden  and  Buxton,  subsequent  to  the  expiration  of  the  lease.  Ex- 
ceptions by  defendants. 
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O.  H.  Smith  for  defendants. 

This  action  cannot  be  maintained  against  either  of  the  defendants. 
All  the  defendants,  except  Bucklin,  took  possession  under  a  lease 
for  three  years  and  a  contract  for  a  durable  lease,  provided  the  title 
to  the  land  should  be  established  in  the  plaintiffs.  This  is  purely  a 
statutory  proceeding.  It  provides  a  remedy,  unknown  al  ootnmon 
law,  against  the  person  who  Jbplds  possession  of  premises  without 
right,  after  the  determination  of  the  lease.  None  of  the  provisions 
of  the  statute  relating  to  the  action  of  ejectment  have  any  applica- 
tion to  this  case.  If  the  plaintiffs  claim  to  recover  under  their  right 
of  re-entry  for  non-payment  of  rent,  they  should  have  re-entered,  be- 
fore they  commenced  this  action,  or  have  demanded  possession.  If 
they  claim  to  recover  on  the  ground  that  the  three  years  had  elapsed, 
the  defendants  had  a  right  to  remain  in  possession,  under  the  con- 
tract for  a  durable  lease,  until  notified,  that  the  title  to  the  lot  had 
not  been  established  in  the  plaintiffs,  or  until  their  refusal  to  execute 
a  lease.  Boa  v.  Law.  Diet.  226.  Campbell  v.  Batman,  2  Aik.  177. 
Downer  v.  Richardson,  9  Vt.  377.    Mairs  v.  Sparks,  2  South.  518. 

If  this  action  can  be  sustained  against  any,  it  cannot  against 
Lawton.  The  case  does  not  show,  that  he  exercised  any  control 
over  any  part  of  the  lot  after  March  8,  1850,  nor  that  the  lease  to 
Bucklin  was  in  force  after  that  /date.  Neither  the  bond,  nor  lease, 
could  give  him  a  constructive7  possession,  so  as  to  make  him  a  tart 
feasor,  at  least  without  sonVe  act  on  his  part,  indicating  an  intention 
to  hold  possession  against  the  right  of  the  plaintiffs. 

The  action  cannot  be  maintained  against  Bucklin.  The  statute 
in  relation  to  forcible  entry  and  detainer  is  in  some  degree  penal  in 
its  character,  and  the  summary  remedy  therein  provided  cannot  be 
extended  to  a  case  not  clearly  within  its  provisions.  Fifty  Asso- 
ciates v.  Howland,  1 1  Met  99.  It  has  been  repeatedly  decided  in 
Kentucky,  that  where  a  tenant  obtains  possession  under  one  man, 
and  then  takes  a  lease  from  another,  and  holdB  over,  he  is  not  liable 
to  a  warrant  of  forcible  detainer  in  favor  of  the  latter.  Helm  v.  SUt- 
der,  I  A.  K.  Marsh.  320.  Melson  v.  Cox,  2  lb.  150.  Haltingly  v. 
Lancaster,  2  lb.  30.  Gray  v.  Gray,  3  Litt.  465.  Ball  v.  Lively, 
2  J.  J.  Marsh.  181.  To  allow  this  would  defeat  the  provisions  of 
the  first  section  of  the  statute  relating  to  ejectment.  In  any  pro- 
ceedings by  the  plaintiffs  to  oust  Bucklin,  Brayman  was  a  necessary 
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party,  tnd  he  had  a  right  to  his  possession,  in  a  trial  of  title  with  the 
plaintiffs. 

As  the  plaintiffs  have  brought  their  action  declaring  on  a  joint 
possession,  they  cannot  recover  against  either  of  the  defendants  in 
this  action.  Kerr  v.  Phillips,  2  South.  818.  Sncader  v.  Quick,  7 
Halst  129.    Boylston  v.  Valentine,  J  Harr.  346. 

The  defendants,  by  virtue  of  the  contract  annexed  to  the  lease, 
would  at  least  be  tenants  at  will,  and,  as  such,  would  be  entitled  to 
notice  to  quit     Wheeler  v.  Wood,  12  Shep.  287. 

A  fair  construction  of  the  statute  of  1842  will  not  authorize  a 
recovery  of  the  rent  that  accrued  under  the  lease.  A  contract  can- 
not be  changed  into  a  tort. 

As  the  action  is  joint,  the  plaintiffs  cannot  recover  more  than 
nominal  damages, — that  being  the  rule  of  damages  as  to  Bucklin,  if 
he  is  held  liable.    Edgerttm  v.  Clark  et  al,  20  Vt  264. 

Peck  Sf  Colby  for  plaintiffs. 

The  case  showB,  that  Lawton  was  the  lessee  of  the  plaintiffs  by  a 
written  lease,  and  that  all  the  other  defendants  were  in  possession 
under  Lawton.  This  gives  the  right  to  this  action  under  the  stat- 
ute ;  and  the  plaintiffs  were  not  bound  to  inquire,  what  division  the 
defendants  had  made  of  the  property  among  themselves,  but  could 
sue  all  jointly.  Marshall  v.  Wood,  5  Vt  255.  Lessee  of  Bayard 
v.  Colfax  et  a/.,  Tillingh.  Eject  290,  n.  1.  The  judgment  was  in 
accordance  with  the  Revised  Statutes,  p.  215,  §  5. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  This  was  a  proceeding  under  the  statute  of  1842, 
to  recover  possession  of  a  lot  of  land  in  the  town  of  Warren.  The 
suit  was  commenced  before  a  justice  of  the  peace,  and  came  by  ap- 
peal to  the  county  court,  where  the  defendants  pleaded  separately. 
The  defendant  Lawton  pleaded  not  guilty.  The  defendant  Bucklin, 
as  to  all  the  premises  except  fifty  acres  in  the  south  corner  of  the 
lot,  pleaded  a  disclaimer,  and  as  to  the  fifty  acres  he  pleaded  not 
guilty.  The  defendants  Buxton  and  Holden,  as  to  the  fifty  acres  in 
the  south  corner  of  the  lot,  disclaimed  all  title  and  possession,  and 
as  to  the  residue  of  the  lot  they  pleaded  not  guilty.  To  the  pro* 
•ceedings  in  the  county  court  several  objections  have  been  taken. 
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1.  It  is  objected,  that  this  action  cannot  be  maintained  against  any 
of  the  defendants,  for  the  reason,  that,  by  a  contract  between  the 
plaintiffs  and  the  defendant  Lawton,  Lawton  was  to  have  a  durable 
lease  of  the  premises.  It  appears,  that  on  the  eighth  of  March, 
1847,  the  plaintiffs  leased  to  the  defendant  Lawton  the  premises  in 
question  for  the  term  of  three  years.  Appended  to  the  lease  is  a 
memorandum  of  agreement,  signed  by  the  plaintiffs  and  Lawton,  to 
the  effect  that  the  plaintiffs  (provided  their  title  to  the  lot  in  ques- 
tion should  be  established,)  would  execute  to  Lawton  a  durable  lease 
of  the  same,  upon  such  terms  as  indifferent  men  should  say  were 
equitable.  This  agreement  is  no  part  of  the  lease.  It  is  a  distinct 
and  independent  agreement.  To  this  objection  it  may  be  answered, 
— 1.  That  it  does  not  appear,  that  the  agreement  was  founded  upon 
any  sufficient  consideration.  Neither  the  agreement,  or  the  case, 
discloses  any  consideration.  2.  That  the  terms  of  the  agreement 
imply,  that  the  plaintiffs'  title  to  the  land  in  question  was  then  in 
controversy,  and  by  the  agreement  that  controversy  was  to  be  termi- 
nated and  the  plaintiffs'  title  established,  before  the  agreement  was 
to  become  operative.  The  case  does  not  show,  that  the  plaintiffs' 
title  has  been  established.  Consequently,  we  do  not  see,  that  the 
defendants  can  derive  any  aid  from  the  agreement.  The  defendants' 
right  to  occupy  the  land  terminated  with  the  expiration  of  Lawton's 
lease.  But  had  the  plaintiffs'  title  to  the  land  been  established,  we 
do  not  see,  that  the  agreement  would  be  any  defence  to  this  suit, 
even  if  it  be  treated  as  a  valid,  binding  agreement  For  a  breach 
of  the  contract  the  party  might  have  a  remedy  at  law,  or  he  might 
enforce  the  contract  b  equity ;  but  we  apprehend,  it  would  be  no 
defence  to  the  present  suit.    / 

2.  It  is  objected,  that  this  action  cannot  be  maintained  against 
the  defendant  Lawton,  inaspuch  as  it  appears,  that  he  was  not  in 
the  actual  possession  of  any  portion  of  the  land  after  the  seventh  of 
April,  1847.  It  appears,  that  Lawton,  on  the  seventh  of  April,  1847, 
put  the  defendants  Buxton  and  Holden  into  possession  of  the  lot  of 
land  leased  by  the  plaintiffs  to  Lawton,  (except  fifty  acres,  of  which 
Bucklin  was  in  possession,)  under  a  contract,  that  Lawton  would 
procure  a  deed  from  the  plaintiffs  to  Buxton  and  Holden  of  one  hun- 
dred acres  of  the  northerly  part  of  the  lot,  provided  they,  within 
three  years,  should  pay  him  $200,00  and  also  pay  him  $36,00  rent 
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for  said  three  years.  Lawton  executed  to  them  his  bond  to  that 
'  effect.  The  condition  of  the  bond  recites,  that  a  lease  of  the  prem- 
ises had  been  granted  to  Lawton  by  the  plaintiffs.  Their  right  to 
occupy  the  premises  was  derived  from  Lawton.  They  stood  in  the 
relation  of  tenants  to  Lawton,  paying  him  a  yearly  rent,  and  Law- 
ton's  title  was  by  virtue  of  his  lease  from  the  plaintiffs.  Under  such 
circumstances,  it  seems  to  us  quite  evident,  that  the  action  of  eject- 
ment well  lies  against  Lawton. 

The  question  recurs,  can  the  present  suit  be  maintained  against 
Lawton  ?  The  suit  is  a  civil  suit.  The  proceedings  are  in  con- 
formity to  the  statute  of  1642 :  and  although  the  act  is  in  addition 
to  the  statute  relating  to  forcible  entry  and  detainer,  yet  it  is  very 
obvious,  that  all  the  proceedings  contemplated  by  the  statute  of  1842 
are  of  a  civil  nature.  The  act  is  not  penal.  The  process  is  by 
summons.  If  the  Buit  is  sustained,  the  plaintiffs  recover  for  rent  in 
arrear,  and  are  entitled  to  judgment  for  the  possession  of  the  prem- 
ises and  to  a  writ  of  possession.  The  suit  is  analogous  to  and  con- 
tains all  the  elements  of  an  action  of  ejectment.  The  obvious  pur- 
port and  design  of  the  act  seems  to  be,  to  furnish  lessors  a  summary 
remedy  for  the  recovery  of  demised  premises,  where  lessees,  or  their 
assignees,  hold  them  after  the  determination  of  their  leases.  We 
think,  the  suit  may  properly  be  regarded  as  analogous  to  the  action 
of  ejectment.  And  consequently  the  suit  may  well  be  maintained 
against  Lawton  and  all  others  who  were  in  possession  claiming  un- 
der him. 

3.  It  is  further  objected,  that  the  action  cannot  be  maintained 
against  the  defendant  Bucklin.  It  appears,  that  on  the  fourteenth 
of  May,  1847,  Bucklin  contracted  with  one  Brayman  for  the  pur- 
chase of  fifty  acres  at  the  south  end  of  the  lot  in  question,  and  en- 
tered upon  the  same  under  the  contract,  but  received  no  deed  of 
the  land  from  Brayman.  Soon  after  he  went  into  possession  of  the 
fifty  acres,  he  took  a  lease  of  Lawton  of  the  same,  in  which  rent 
was  reserved,  to  be  paid  to  Lawton ;  and  if  the  plaintiff  held  the 
land,  Lawton  was  to  give  him  a  perpetual  lease.  By  taking  the 
lease,  Bucklin  acknowledged  the  title  of  Lawton  and  the  plaintiffs, 
and  thereby  is  estopped  from  denying  the  same.  After  taking  the 
lease,  he  must  be  regarded  as  holding  under  Lawton,  the  plaintiffs' 
lessee,  and  by  holding  over  he  thereby  became  liable  to  this  process. 
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It  brings  him  within  the  purview  of  the  statute,  upon  which  the  suit 
is  founded.  We  are  referred  to  several  cases  in  Kentucky,  where, 
it  is  said,  a  different  doctrine  is  held ;  and  if  so,  the  cases  are  doubt- 
less predicated  upon  the  statutes  of  that  state,  which  may  be  essen- 
tially different  from  ours.  The  case  before  us  must  be  decided  with 
reference  to  our  statute,  which  in  terms  subjects  the  defendant 
Bucklin  to  this  action. 

Again,  it  is  said,  that  Brayman,  under  whom  Bucklin  entered 
upon  the  land,  should  have  been  made  a  party  to  the  suit.  This  ob- 
jection is  supposed  to  be  based  upon  that  provision  of  the  statute 
relating  to  the  action  of  ejectment,  which  requires  the  landlord,  if 
any  there  be,  to  be  joined  with  the  tenant  in  possession,  in  any  ac- 
tion which  may  be  brought  for  the  recovery  of  the  premises.  Rev. 
St.  215,  sec.  1.  If  this  section  is  applicable  to  the  case,  the  neglect 
to  join  Brayman  with  the  tenant,  would  render  the  suit  subject  to 
be  abated  on  motion  ;  but  that  question,  not  having  been  raised  in 
the  county  court,  cannot  be  considered  in  this  court  Nor  will  such 
neglect  to  join  Brayman  with  the  tenant  in  possession,  if  he  is  the 
landlord  of  Bucklin,  prejudice  his  rights ;  for  the  statute  expressly 
provides,  that  such  neglect  shall  not  prejudice  the  rights  of  the  land- 
lord. We  do  not  think  the  plaintiff  was  bound  to  make  Brayman 
a  party  to  this  suit.  It  does  not  appear,  that  the  relation  of  land- 
lord and  tenant  existed  between  Brayman  and  Bucklin ;  and  if  it 
did,  there  is  no  evidence  of  it  upon  the  proper  records,  without 
which  the  plaintiff  was  not  bound  to  notice  it. 

4.  It  is  farther  objected,  that,  as  the  plaintiffs  have  brought  their 
action  declaring  upon  a  joint  possession,  they  cannot  recover  against 
either  of  the  defendants  in  this  suit.  This  objection  is  disposed  of 
by  the  case  of  Rood  v.  Wittard,  Brayt.  67,  where  it  was  held,  that, 
in  ejectment,  the  declaration  is  good  against  the  defendants  jointly, 
although  it  appear  in  evidence,  that  the  possessions  and  trespasses 
of  the  defendants  were  several  and  distinct,  upon  the  same  lot  of 
land  described  in  the  declaration. 

5.  It  is  urged,  that,  by  virtue  of  the  agreement  annexed  to  the 
lease,  the  defendants  became  tenants  at  will,  and,  as  such,  were  en* 
titled  to  notice  to  quit.  This  objection  is  not  sustained.  We  have 
already  shown,  that  the  agreement  was  without  consideration  and 
wholly  inoperative.  It  conferred  no  right  upon  Lawton  to  occupy 
the  premises.    Whatever  right  he  had  was  derived  from  the  lease. 
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6.  It  is  also  insisted,  that  the  plaintiffs  are  not  entitled  to  recover, 
in  this  suit,  the  rent  that  accrued  under  the  lease.  It  appears  to  us, 
that  this  objection  is  not  well  taken.  The  statute  expressly  pro- 
vides, that,  if  the  plaintiff  is  entitled  to  recover,  he  shall  have  judg- 
ment for  the  possession  of  the  premises  and  for  rents.  This  must  be 
rent,  that  accrued  prior  to  the  jodgment,  and  evidently  means  rent 
accruing  under  the  contract  The  justice,  it  is  true,  is  limited  in 
amount  to  thirty  dollars.  But  it  will  be  noticed,  that,  on  the  defend- 
ants' taking  an  appeal,  the  statute  provides,  that  the  appellant  shall 
give  recognizance  to  the  plaintiff  not  only  to  enter  the  appeal,  but  to 
pay  all  rent  then  due  and  all  intervening  rent,  damages  and  cost 
This  language  is  broad  enough  to  embrace  the  rent  which  accrued 
under  the  lease,  as  well  as  the  subsequent  rent,  and  no  distinction 
appears  to  be  made  by  the  statute  between  them.  It  was  intended 
to  cover  the  rent  due  at  the  rendition  of  the  judgment 

It  has  been  said,  that,  as  the  justice,  in  his  judgment,  was  limited 
to  thirty  dollars,  the  appellate  court  must  be  limited  to  the  same 
amount.  But  it  seems  to  us,  that  this  does  not  necessarily  follow. 
The  jurisdiction  of  justices  of  the  peace  in  civil  suits  is  limited  to 
one  hundred  dollars;  yet  the  appellate  court  does  add  to  the  judg- 
ment below  the  accruing  interest,  though  the  amount  exceeds  one 
hundred  dollars ;  and,  in  analogy  to  that  well  settled  practice,  we 
think,  in  the  present  case,  the  county  court  might  well  add  the  ac- 
cruing rent.  The  defendants  are  made  liable  to  the  payment  of  it 
by  the  statute,  and  we  can  see  no  necessity  for  turning  the  plaintiff 
over  to  a  suit  upon  the  recognizance.  The  object  of  the  recogni- 
zance was,  to  give  the  plaintiff  security  for  the  ultimate  payment  of 
the  judgment  he  might  recover ;  and  if  the  defendants  are  able  to 
pay  it,  there  can  be  no  necessity  of  resorting  to  the  recognizance. 

A  question  has  also  been  made  as  to  the  power  of  the  county 
court  to  award  separate  damages  against  the  defendants.  But,  un» 
der  the  pleadings  in  the  case,  it  seems  to  us,  that  the  judgment 
awarding  separate  damages  was  obviously  right  It  is  to  be  borne 
in  mind,  that  the  defendants  severed  in  their  defence,-— that  they 
held,  by  separate  and  distinct  possessions,  different  parts  of  the  same 
tract,  and  it  would  seem  to  be  most  equitable,  that  there  should  be 
separate  damages  awarded.  We  cannot  see,  that  such 
xxiii.        88 
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operates  as  an  injury  to  any  one.  Nor  do  we  perceive  any  legal 
objection  to  an  apportionment  of  the  damages  among  the  defendants, 
according  to  their  respective  possessions,  where  they  sever  in  their 
defence.  Indeed,  such  course  seems  to  be  warranted  by  the  statute. 
Rev.  St.  215,  sec.  5.  Lessee  of  Bayard  v.  Colfax  et  al,  C.  C.  U. 
S.,  New  Jersey,  cited  in  Coxe's  Digest  272. 

Upon  the  whole,  we  discover  no  error  in  the  judgment  of  the 
county  court,  and  the  same  is  therefore  affirmed. 


Treasurer  of  Vermont  0.  Prentiss  Brooks  and   Josiah.  P. 

Brooks. 

State's  Attorney,     May  bring  information  before  justice  of  the 
peace.     Recognizance. 

States  attorneys,  under  the  statutes  of  this  state,  have  authority,  by  information, 
to  bring  persons  accused  of  crimes  before  justices  of  tbe  peace  and  caose  them 
to  be  bound  up  for  trial  by  the  county  court ;  and  a  recognizance,  condi- 
tioned for  tbe  appearance,  in  the  county  court,  of  a  person  bound  over  by  a 
justice  of  the  peace  upon  the  information  of  the  state's  attorney,  is  valid. 

Scire  Facias,  brought  in  the  county  of  Washington,  upon  a 
recognizance,  entered  into  by  the  defendants,  before  a  justice  of  the 
peace,  for  the  appearance  of  Prentiss  Brooks  before  the  county 
court,  to  answer  a  charge  of  assault  and  battery  in  usual  form.  The 
proceedings  before  the  magistrate  were  had  upon  an  information 
signed  by  the  state's  attorney.  The  defendants  demurred  to  the  dec- 
laration. The  county  court  adjudged  the  declaration  sufficient,  to 
which  decisions  the  defendants  excepted. 

F.  V.  Randall  and  H.  Carpenter  for  defendants. 

Is  the  state's  attorney  a  common  informer  ?  By  the  Rev.  Stat, 
chap.  93,  sec.  1,  it  is  provided  that  no  person  shall  beheld  to  answer 
in  any  court,  for  an  alledged  crime,  or  offence,  unless  upon  indict* 
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ment  by  a  grand  jury,  except  in  cases  of  proceedings  before  a  jus- 
tice, and  when  a  prosecution  by  information  is  expressly  authorized 
by  statute.  Where,  then,  is  the  express  provision  of  the  statute,  au- 
thorizing this  proceeding?  The  duties  of  state's  attorneys  are 
pointed  out  by  statute.  Rev.  St.  78,  §  49.  He  is  allowed  to  file 
informations  before  the  county  and  supreme  courts,  in  all  cases  prop- 
er therefor.  When  a  person  is  in  jail,  charged  with  the  commission 
of  an  offence,  at  the  request  of  the  accused,  in  writing,  "  by  direc- 
tion of  the  court"  the  states  attorney  may  file  an  information.  There 
are  also  cases  where  concurrent  jurisdiction  is  given  to  the  state's 
attorney  with  town  grand  jurors.  The  license  law  is  one.  Why 
special  legislation  in  particular  cases,  if  his  power  is  unlimited? 
There  is  no  provision  made  for  state's  attorney's  fees  before  a  justice, 
except  in  those  cases  of  special  legislation.  Again,  it  is  made  the 
duty  of  state's  attorney's  to  furnish  the  accused  with  a  copy  of  the 
indictment  or  information  twenty-four  hours  before  trial,  which  ne- 
gates the  idea  that  he  may  bring  the  accused  forthwith  to  trial. 
Rev.  St.  167,  §  56.  The  term  information  has  a  technical  meaning. 
It  means  an  accusation  of  a  common  informer,  or  of  a  private  per- 
son. 4  Bl.  Com.  309-310-311.  The  town  grand  juror  is  the  com- 
mon informer.  Rev.  St.  94,  §  68.  The  statute  provides  that  present- 
ments of  a  town  grand  juror  shall  be  made  by  information  in  writing. 
The  accused  is  brought  forthwith  before  a  justice  to  answer.  He 
is  not  entitled  to  a  copy  twenty-four  hours  before  trial.  A  private 
prosecutor  must  give  security  for  costs.  Prior  to  the  statute  of 
Henry  VII,  the  attorney  general  was  the  prosecutor  for  the  king,  for 
such  enormous  crimes  as  tend  to  disturb  the  government,  or  affect 
the  person  of  the  king.  Lesser  offences  were  prosecuted  by  the 
master  of  the  crown  office,  or  by  private  individuals,  in  the  court  of 
king's  bench.  Under  Henry  7,  the  powers  of  the  star  chamber 
were  increased ;  and  jurisdiction  was  also  given  to  justices  of  the 
peace,  and  the  master  of  the  crown  office  became  the  prosecutor, 
by  information,  before  justices  of  the  peace,  until  the  English  nation 
became  alarmed  by  the  abuse  of  this  power,  and  under  Henry  VIH, 
and  Car.  I,  those  laws  of  Henry  VII  were  repealed,  and  the  old  sys- 
tem adopted.  By  the  statute  4  and  5  W.  &  M.,  chap.  18,  the  clerk 
of  the  crown  has  no  power  to  file  informations,  without  express  di- 
rections from  the  court  of  king's  bench ;  and  it  is  provided  that  every 
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private  prosecutor  shall  give  security  for  costs.  4  Bl.  Com.  310- 
311.  There  can  he  but  little  doubt,  that,  from  the  analogy  between 
the  English  statutes  and  our  own,  our  legislature  never  intended  to 
give  the  state's  attorney  the  power  here  claimed. 

S,  B.  Colby,  state's  attorney. 

By  the  laws  of  this  state  it  is  provided,  that  the  state's  attorney  shall 
" prosecute  for  all  offences  committed  within  such  county*9  Rev. 
St.,  chap.  11,  sec.  49.  He  is  thus  the  only  prosecutiong  officer  for 
the  whole  county,  and  of  necessity,  is  to  have  and  use  all  the  powers 
necessary  to  carry  out  this  duty.  The  proceeding  before  the  justice 
is  indispensable,  unless  the  grand  jury  is  in  session  ;  and  the  ques- 
tion is,  does  the  statute  restrict  the  state's  attorney  to  the  prosecution 
of  causes  in  the  county  and  supreme  courts  ?  Rev.  St,  chap.  102, 
sec.  1.  "The  state's  attorney  may  prosecute  by  information  all 
crimes  not  capital,  and  when  the  punishment  is  by  imprisonment 
in  the  state  prison  for  a  term  not  exceeding  seven  years."  The  of- 
fence charged,  it  is  true,  could  only  be  prosecuted  by  the  finding  of 
a  grand  jury ;  but  this  section  refers  only  to  the  final  trial ;  and  in 
no  way  restrains  the  powers  given  by  chap.  11,  sec.  49. 

The  state's  attorney  being  the  prosecuting  officer  for  the  whole 
county,  in  what  way  is  he  to  prosecute  ?  The  only  modes  known 
to  our  statutes  are, — 1.  By  complaint  to  a  justice  of  the  peace ; 
Rev.  St.,  chap.  26,  sec.  1-2.  2.  By  information  in  the  county 
or  supreme  courts ;  Rev.  St,  chap.  11,  sec.  49;  chap.  102,  sec  1. 
3.  By  the  presentment  of  a  grand  jury;  Rev.  St.,  chap.  32.  It  is 
manifest,  that  the  State's  attorney  is,  by  statute,  an  informing  officer ; 
and  being  so,  why  should  he  not  have  the  same  powers,  as  had  the 
attorney  general  of  England  at  common  law?    4  Bl.  Com.  310. 

The  opinion  of  the  court  was  delivered  by 

Redpield,  J.  Section  49,  chap.  11,  of  the  Revised  Statutes 
provides,  that  the  state's  attorneys  "  shall  prosecute  for  all  offences 
committed  within  such  counties,"  and,  in  addition,  it  is  provided, 
that  they  "  shalll  prosecute  all  matters  and  causes  cognizable  by  the 
county  or  supreme  court,  in  behalf  of  the  state,"  with  many  other 
more  specific  duties.  From  all  which  it  seems  to  us  evident,  that 
the  purpose  of  the  statute  was  to  give  them  all  requisite  authority  to 
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bring  persons,  accused  of  crimes,  before  magistrates,  and  cause  tbem 
to  be  bound  op. 

This  is  certainly  implied  in  prosecuting  such  offenders.  The 
idea,  that  they  were  only  to  aid  town  grand  jurors  in  such  prosecu- 
tion, is  unreasonable  and  absurd.  This  has  been  the  general  prac- 
tice in  the  state  for  many  years,  both  under  the  present  and  former 
statutes.  It  has  been  once  so  decided  by  this  court,  in  the  county 
of  Caledonia,  we  think.  Judgment  affirmed. 


Isaac  R.  Elwood  and  Others  v.  Treasurer  of  Vermont. 
Bank.    Safety  fund.     Liability  of  banks  to  contribution. 

Under  the  general  banking  law  of  1831  the  entire  safety  fund  was  made  liable 
for  the  payment  of  all  the  debts  of  any  insolvent  bank,  exclusive  of  capital 
stock,  and  this  without  reference  to  the  time,  when  the  debts  accrued,  or  when 
the  insolvency  accraed,  or  at  what  time  any  particular  bank  began  to  con- 
tribute. 

Hence  that  part  of  the  fund  contributed  by  any  particular  bank  could  not  be  with- 
held from  being  appropriated  for  the  payment  of  the  debts  of  an  insolvent  bank, 
upon  the  ground  that  the  bank,  for  the  payment  of  whose  debts  it  was  required, 
became  insolvent  previous  to  the  time,  when  the  bank,  contributing  such  part 
of  the  fund,  came  into  existence  under  its  charter. 

Petition  for  a  writ  of  mandamus.  It  was  alleged,  that  an  order 
had  been  made  by  the  chancellor,  that  the  treasurer  of  the  state  pay 
from  the  bank  safety  fund  the  sum  of  934,617,23,  for  the  purpose  of 
paying  the  debts  of  the  Essex  Bank,  and  that  he  refused  to  do  so. 
The  treasurer  filed  his  answer,  alleging  that  he  had  paid  the  entire 
fund,  subject  to  his  control,  except  that  part  of  it  which  had  been 
contributed  by  the  Bank  of  St.  Albans  since  its  re-charter, — that 
bank  having  come  into  existence,  under  its  re-charter,  since  the 
Essex  Bank  became  insolvent. 

C.  W.  Prentiss  for  petitioners. 

for  Bank  of  St.  Albans. 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  a  motion  for  a  peremptory  mandamus 
against  the  defendant,  to  require  him  to  pay  over  a  sum  of  money  in 
his  hands,  belonging  to  the  bank  safety  fund,  and  contributed  .by  the 
Bank  of  St  Albans,  since  its  re-charter.  This  is  claimed,  to  make 
up  the  deficiency  in  the  redemption  of  the  bills  of  the  Essex  Bank ; 
and  the  application  is  resisted  upon  the  ground,  that  the  money  is 
not  liable  for  any  such  purpose.  The  Bank  of  St.  Albans  have  ap- 
peared and  been  heard  in  the  matter.  The  important  facts  are,  that 
the  Bank  of  St.  Albans  was  chartered  in  1825,  and  re-chartered  in 
1836.  It  went  into  operation,  under  its  re-charter,  in  January,  1840, 
soon  after  the  expiration  of  its  first  charter.  The  Essex  Bank  be- 
came insolvent,  and  was  put  under  injunction  and  in  a  course  of 
being  wound  up,  in  October,  1839. 

By  the  general  banking  law  of  1831,  (which  is  re-enacted  in  the 
Revised  Statutes,)  by  which  the  safety  fund  was  created,  it  was  pro- 
vided, that  all  banks,  chartered,  or  re-chartered,  at  that  or  any  fu- 
ture session  of  the  legislature,  should  be  "  subject  to  the  provisions 
of  that  act."  By  section  two  it  was  provided,  that  each  bank  should 
pay  to  the  treasurer  of  the  state  three  fourths  of  one  per  cent,  on  the 
capital  stock  paid  in,  annually,  on  the  third  Thursday  of  October. 
By  section  four,  that  this  should  continue,  until  each  bank  should 
have  paid  in  four  and  a  half  per  cent,  on  its  capital  stock, — which 
should  "  remain  inviolably  appropriated  to  the  payment  of  the  debts, 
exclusive  of  capital  stock,  of  any  of  the  said  corporations,  which 
shall  become  insolvent."  By  section  eight,  if  the  fund  shall  be  re- 
duced by  payment  of  the  debts  of  any  insolvent  corporation,  "  every 
moneyed  corporation  then  existing,  which  shall  be  subject  to  this 
act,  and  every  one  thereafter  chartered,  shall  be  assessed  again  by 
the  treasurer,  not  exceeding  the  original  rate,  until  the  fund  shall  be 
restored  to  four  and  a  half  per  cent,  on  the  capital  stock  of  said 
bank/'  Section  eleven  provides,  that,  if  the  funds  in  the  treasurer's 
hands  shall  not  be  sufficient  to  pay  the  debts  of  any  insolvent  bank, 
the  several  solvent  banks  shall  be  assessed  according  to  section  eight, 
until  the  fund  is  sufficient  to  pay  them,  and  then  they  shall  be  paid. 
Thus  the  law  stood,  until  after  the  Bank  of  St.  Albans  went  into 
operation  under  its  re-charter. 
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This  statute  is  doubtless  very  imperfect  and  unequal  in  many  re- 
spects. But  there  does  not  seem  to  be  any  provision,  for  making 
the  debts  of  an  insolvent  bank  a  charge  upon  the  bank  fund  upon 
any  rule  of  equitable  obligation  among  the  several  banks  coming  un- 
der the  general  denomination  of  safety  fund  banks.  It  is  the  fund, 
and  the  entire  fund,  which  is  made  liable  for  the  payment  of  all  the 
debts  of  any  insolvent  bank,  exclusive  of  capital  stock, — and  this 
without  reference  to  the  time,  when  the  debts  accrued,  or  when  the 
insolvency  occurred,  or  at  what  time  any  particular  bank  began  to 
contribute. 

If  this  bank  fund  were  to  be  marshalled  upon  the  debts  of  an  in- 
solvent bank  according  to  the  law  of  partnership,  it  is  obvious,  some- 
thing of  that  kind  would  have  been  provided  for.  It  would  certainly 
require  a  very  different  account  of  the  proceedings,  before  the  chan- 
cellor, from  a  mere  statement  of  the  amount  of  indebtedness  and  of 
assets, — which  is  all  that  the  statute  seems  to  require,  preliminary  to 
making  an  order  upon  the  chancellor. 

The  statute  of  1840,  which  was  enacted  after  the  re-charter  of  the 
Bank  of  St.  Albans,  could  have  no  effect  upon  its  liability,  and  was 
not  intended  to  have.  And  the  provision,  that  banks  subsequently 
chartered  should  not  be  liable  to  contribute  to  pay  the  debts  of 
banks,  which  had  become  insolvent  before  such  banks  were  char- 
tered, was  altogether  a  new  provision,  and  enacted  with  reference  to 
the  Essex  Bank,  doubtless,  and  because  it  was  apprehended,  that, 
without  such  a  provision,  even  banks  subsequently  chartered  must 
contribute  to  pay  the  debts  of  that  bank. 

We  think  the  writ  must  issue,  and  it  is  allowed. 


ADDISON   COUNTY. 

January  Term,   1851. 

(Continued  from  ante,  page  392.] 


Gustavus  A.  Austin  v.  Reuben  Smith. 

Suit  before  justice  of  the  peace.     Continuance.     Waiver  of  irregu- 
larity. 

Kf>  after  a  rait  haa  been  once  continued  by  the  justice  of  the  peace  before  whom 
the  writ  is  made  returnable,  it  be  again  continued,  in  the  absence  of  the  jus- 
tice, by  another  justice  of  the  peaoe,  who  is  related  to  the  plaintiff  within  the 
fourth  degree  of  consanguinity,  yet  if  the  defendant  subsequently  appear  in 
the  suit,  and  suffer  a  judgment  to  be  rendered  against  him,  by  consent,  and 
appeal  therefrom  to  the  county  court,  it  will  be  a  waiver,  by  him,  of  the  irreg- 
ularity in  the  previous  proceedings. 

Assumpsit  upon  a  promissory  note.  The  writ  was  made  return- 
able before  H.  Hale,  a  justice  of  the  peace,  on  the  twenty  first  of 
October,  1848,  and  the  parties  appeared  on  that  day,  and  the  suit 
was  continued  by  the  justice  to  November  13,  1848 ;  and  on  that 
day,  Justice  Hale  being  absent,  the  suit  was  continued  to  December 
33,  1848,  by  A.  L.  Catlin,  a  justice  of  the  peace,  but  who  was  rela- 
ted to  the  plaintiff  within  the  fourth  degree.  On  the  twenty  third  of 
December,  1848,  the  parties  appeared,  and  judgment  was  rendered 
for  the  plaintiff  by  Justice  Hale,  without  objection  by  the  defendant, 
and  with  his  consent,  for  $43,44  damages,  and  $3,56  costs ;  from 
which  judgment  the  defendant  appealed  to  the  county  court  At 
the  term  of  the  county  court,  at  which  the  suit  was  entered,  the  de- 
fendant moved,  that  the  suit  be  dismissed,  for  the  reason,  that  Jus- 
tice Catlin  was  related  to  the  plaintiff  within  the  fourth  degree,  and 
also  for  the  reason,  that  the  suit  was  continued  by  him,  after  it  had 
been  once  continued  by  the  justice,  before  whom  the  writ  was  made 
returnable. 

The  county  court,  June  Term,  1849, — Bennett,  J.,  presiding,— 
dismissed  the  suit    Exceptions  by  plaintiff 
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H.  Hale,  for  plaintiff,  cited  Gould's  PI.  41,  §  33;  231,  §  13; 
Steph.  PL  484,  n.  7,  and  App.,  n.  82 ;  Chit.  PL  448 ;  Howe  v.  Hos- 
ford, 8  Vt.  220 ;  and  Nason  et  al  v.  SmaUey  et  al.,  8  Vt.  118. 

E.  J.  Phelps,  for  defendant,  relied  upon  the  case  of  Whitcomb  v. 
Rood,  20  Vt.  49,  and  Rev.  St.  c.  26,  §§  10,  19. 

The  opinion  of  the  court  was  delivered  by 

Royce,  Ch.  J.  The  defendant  had  a  right  to  treat  the  suit  be- 
fore the  magistrate  as  being  discontinued,  from  the  time  of  the  ad- 
journment ordered  by  Justice  Catlin,  for  both  reasons  assigned  in 
the  motion ; — 1.  Because,  the  suit  having  been  already  continued 
by  Justice  Hale,  it  was  too  late  for  another  magistrate  to  direct  a 
farther  adjournment ;  and  2.  Because  Justice  Catlin,  being  related 
to  one  of  the  parties  within  the  fourth  degree  of  consanguinity,  was 
disqualified  to  act  in  the  matter. 

But  the  exceptions  and  the  record  of  the  justice  show,  that  the 
defendant  interposed  no  objection  to  the  right  of  Justice  Hale  to 
proceed  in  the  case  on  the  twenty  third  of  December,  and  that  the 
judgment  was  then  rendered  against  him  without  objection  on  his 
part,  and  with  his  express  consent.  And  it  was  held  in  Howe  v. 
Hosford,  8  Vt.  220,  that  such  an  adjournment  of  a  justice  suit 
would  operate  a  discontinuance  of  the  action,  at  the  election  of  the 
defendant,  that  it  was  an  irregularity  which  he  might  waive,  and, 
that,  if  he  afterwards  appeared,  and,  without  objection  on  that 
ground,  went  to  trial  on  the  merits,  it  should ,  be  deemed  a  full  and 
complete  waiver.  We  do  not  perceive,  how  the  defendant's  concur- 
rence and  assent  to  the  judgment  in  this  instance  can  be  regarded 
otherwise,  than  as  a  waiver  of  all  objection  on  the  score  of  previous 
irregularity,  or  want  of  jurisdiction  in  the  magistrate,  when  the  judg- 
ment was  rendered.  The  case  of  Howe  v.  Hosford  must  therefore 
be  considered  as  decisive  of  the  present  case,  against  the  defendant 

Judgment  of  county  court  reversed,  and  cause  remanded  to  that 

court. 

xxiii.        89 
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John  Wood  v.  Frederic  Smite. 

Interest  upon  running  accounts.     Sale  of  spirituous  Uquors  by  one 
having  special  license. 

In  order  to  warrant  an  allowance  of  interest  upon  a  running  account,  by  compe- 
ting interest  opon  the  semi-annual  balances,  some  facts  mnst  be  disclosed,  from 
which  an  implied  undertaking  to  pay  interest  thus  computed  may  justly  be 
raised.  In  the  absence  of  all  such  showing,  it  has  been  considered  in  this  state, 
that  the  objection  to  pay  interest  would  not  arise,  until  the  expiration  of  a  rea- 
sonable time  to  settle  the  account  and  make  payment.  And  this,  in  analogy 
to  the  common  law  rnle  in  other  cases,  has  been  regarded  as  one  year  from  the 
accruing  of  the  particular  indebtedness,  to  which  the  interest  is  applied. 

It  will  not  he  assumed  by  the  court,  in  the  absence  of  all  evidence  as  to  the  facts 
of  the  particular  case,  that,  by  the  universal  or  general  custom  of  merchants 
in  this  state,  six  months  is  the  longest  period  of  ordinary  credit,  as  understood 
between  them  and  their  customers,  at  the  end  of  which  payments  of  all  balances 
of  account  are  expected  to  be  made,  or  that  the  general  custom  of  merchants 
in  this  state  is  to  charge  interest  semi-annually. 

A  sale  of  spirituous  liquors  in  this  state,  by  one  having  a  license,  under  the  stat- 
ute of  1846,  to  sell  for  medicinal,  chemical  and  mechanical  purposes,  made  to 
a  person  having  a  similar  license,  is  not  rendered  unlawful  by  the  fact,  that  they 
are  thus  sold  in  large  quantities,  and  for  the  purpose  of  being  again  sold  by  the 
vendee,  pursuant  to  his  license. 

Book  Account.  Judgment  to  account  was  rendered  in  the 
county  court,  and  an  auditor  was  appointed,  who  reported  substan- 
tially as  follows. 

The  account  of  the  plaintiff  consisted  principally  of  charges  for 
goods  purchased  by  the  defendant  at  the  plaintiff's  store  in  Middle- 
bury  ;  and  the  principal  charges  in  the  defendant's  account  were  for 
lumber  delivered  to  the  plaintiff,  or  for  sawing  logs  at  the  defendant's 
mill  in  Ripton.  The  items  of  interest  charged  in  the  plaintiff's  ac- 
count, amounting  to  (138,76,  were  disallowed.  A  large  part  of  the 
plaintiff's  account  was  for  spirituous  liquors  sold  to  the  defendant, 
who  was  an  inn-keeper  in  Ripton.  Previous  to  May,  1847,  neither 
party  had  a  license  of  any  kind  to  sell  spirituous  liquors ;  but  from 
May  1,  1847,  to  May  1,  1848,  each  of  the  parties  had  a  license  to 
sell  for  medicinal,  chemical  and  mechanical  purposes  only.  The 
defendant  claimed,  that  none  of  the  plaintiff's  charges,  for  liquor 
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sold  previous  to  May  1,  1848,  should  be  allowed;  but  the  auditor 
allowed  all  the  charges  for  liquor  sold  to  the  defendant  from  May,  1 , 
1847,  to  May  1,  1848,  amounting  to  $177,93,  and  disallowed  all  the 
charges  previous  to  May  1,  1847,  amounting  to  $202,70.  In  com* 
puting  interest,[the  auditor  ascertained  the  balance  due  to  the  plain- 
tiff at  the  end  of  each  six  months,  and  computed  interest  thereon  to 
the  time  of  the  audit.  At  the  end  of  the  last  six  months  the  bal- 
ance for  that  time  was  in  favor  of  the  defendant ;  and  tfie  auditor 
computed  interest  on  that  balance  to  the  time  of  the  audit,  and  de- 
ducted it  from  the  amount  of  interest  computed  on  the  balance  in 
favor  of  the  plaintiff.  As  the  accounts  were  allowed  by  the  auditor, 
there  was  a  balance  due  from  the  defendant  to  the  plaintiff  of 
$402,97.  The  facts  were  reported  by  the  auditor  in  reference  to 
various  other  matters  connected  with  the  accounts ;  but  as  no  ques- 
tion was  made  in  respect  to  them  in  the  supreme  court,  they  need 
not  be  detailed. 

The  county  court,  December  Term,  1850, — Pierpoint,  J.#  pre- 
siding,— accepted  the  report,  and  rendered  judgment  for  the  plain- 
tiff, for  the  balance  reported  by  the  auditor.  Exceptions  by  defendant. 

C.  Linsley  and  J.  A.  Beckwiik  for  defendant 

The  allowance  of  interest,  in  this  state,  must  depend  either  upon 
a  contract  of  the  parties,  express,  or  implied, — as  in  Raymond  v. 
Iskam,  8  Vt.  258,  and  Everts  v.  Nason,  11  Vt.  122;  or  upon  unrea- 
sonable and  wrongful  detention  of  payment, — as  in  Brayt  133. 
Bates  v.  Starr,  2  Vt.  536.  Catlin  v.  Aiken,  5  Vt.  177.  Williams 
v.  Finney,  16  Vt.  297,  and  PawUt  v.  Sandgate,  19  Vt.  622 ;  or 
upon  equitable  considerations,  as  in  Newell  v.  Keith,  Ex'r,  1 1  Vt 
214.  This  case  does  not  fall  within  either  of  these  principles.  The 
report  does  not  disclose  any  express  contract,  nor  any  circumstances, 
from  which  a  contract  for  payment  of  interest  can  be  implied.  There 
was  no  demand,  and  hence  no  wrongful  detention  of  payment  The 
balance  was  continually  varying, — payments  being  made  almost  dai- 
ly, and  hence  there  was  no  unreasonable  delay ;  and  there  is  no 
equity,  requiring  payment  of  interest 

The  auditor  erred,  in  allowing  for  liquors  charged  in  1847-8.  It 
appears,  that  the  defendant  was  an  inn-keeper  in  the  small  town  of 
Ripton,  and  bought  of  the  plaintiff,  in  twelve  months,  $177,00  worth 
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of  liquor.  It  is  incredible,  that  the  state  of  the  defendant's  health 
required  this  quantity  for  medicinal  purposes ;  and  it  must  follow, 
that  the  plaintiff  sold  these  liquors,  knowing  they  were  to  be  other- 
wise appropriated.  The  plaintiff's  license  authorised  the  sale  only 
for  the  purpose  expressed  in  it ;  and  the  sale  to  any  person  with  the 
view  to  sell  again  for  any  purpose  is  not  one  of  the  purposes  ex- 
pressed in  his  license. 

Barber  Sp  Bushnett  for  plaintiff. 

The  statute  of  1846  does  not  require,  that  a  person,  licensed  to 
sell  for  medicinal,  chemical  and  mechanical  purposes  only,  shall  be 
licensed  as  a  "  wholesale  dealer,"  in  order  to  justify  him  in  selling 
more  than  twenty  gallons  at  any  one  time.  Acts  of  1846,  pp.  19- 
21,  §§  6-14.  Liquors  are  used  for  chemical  and  mechanical  pur- 
poses in  large  quantities,  requiring  the  sale  in  large  quantities. 

A  person,  licensed  to  sell  for  medicinal,  chemical  and  mechanical 
purposes  only,  may  sell  to  other  persons,  having  the  same  license, 
to  sell  again.  The  license  is  not  in  the  nature  of  a  personal  trust ; 
but  if  it  were,  the  nature  of  the  trust  is,  that  the  person  licensed 
will  sell  only  for  the  purposes  mentioned  in  his  license.  There  is 
no  presumption  of  law,  that  a  man  will  disobey  the  law,  or  that  he 
has  disobeyed  the  law,  until  the  fact  is  shown.  Sissons  v.  Dixon, 
5  B.  &  C.  758.  In  the  absence  of  all  proof,  that  the  sale  to  the 
defendant  was  for  any  other  purposes,  than  those  authorized  by  his 
license,  the  sale  to  him  would  be  legal. 

The  rule  adopted  by  the  auditor  for  the  allowance  of  interest  is 
correct.    Raymond  v.  Is  ham,  8  Vt.  258. 

The  opinion  of  the  court  was  delivered  by 

Rotce,  Ch.  J.  This  was  an  action  on  book  account,  in  which 
exceptions  were  taken  to  the  judgment  of  the  county  court,  accept- 
ing the  auditor's  report  in  favor  of  the  plaintiff.  Two  objections 
only  are  now  urged ; — first,  to  the  allowance  of  interest  on  the  plain- 
tiff's account  in  the  manner  stated  by  the  auditor, — and,  second,  to 
the  allowance  of  that  portion  of  his  account,  which  consisted  of 
liquors  sold  to  the  defendant 

Interest  is  not  necessarily  a  part  of  a  debt,  unless  expressly  made 
so  by  the  terms  of  the  contract ;  as  when  there  is  an  undertaking  to 
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pay  the  debt  with  interest.  But  in  most  other  cases  of  indebtedness, 
the  creditor  is  allowed  by  the  law  of  this  state,  under  certain  circum- 
stances, to  claim  interest,  though  he  is  not  obliged  to  insist  upon  it. 
or  to  treat  it  as  a  part  of  his  demand.  In  these  cases,  where  the 
claim  is  made  and  sustained,  the  debtor  is  held  liable  for  interest 
upon  a  contract  implied.  And  this  implication  of  a  contract  to  pay 
interest  is  made  upon  the  ground,  that,  in  the  given  case,  justice  to 
the  creditor  will  not  be  done  without  it 

And  hence,  as  a  general  rule,  if  a  time  of  payment  is  limited  by 
the  contract,  and  the  debtor  make  default  of  payment  at  the  time, 
interest  is  thereafter  allowed  in  the  nature  of  damages  for  the  deten- 
tion of  the  debt  It  is  also  allowed,  where  there  is  a  known  custom, 
or  usage,  to  charge  or  claim  interest,  and  where  the  parties  may  be 
supposed  to  have  adopted  the  usage  as  one  of  the  terms  of  their  deal- 
ing. The  court  proceeded  on  this  latter  ground  in  allowing  interest 
in  the  case  of  Raymond  v.  Isharn,  8  Vt  25& 

In  the  present  case,  the  auditor  refused  to  allow  the  plaintiff  in- 
terest, as  he  had  computed  it,  and  adopted  the  rule  of  casting  inter* 
est  on  the  semi-annual  balances  of  the  account  This  was  substan- 
tially the  mode  of  computation  sanctioned  by  this  court  in  Raymond 
v.  Isham.  But  no  facts,  or  reasons,  are  given  in  the  report,  for 
taking  this  rule  of  computation  in  preference  to  some  other.  Noth- 
ing is  said  as  to  the  time  of  credit,  on  which  the  plaintiff  sold  his 
goods  to  the  defendant,  nor  whether  any  time  of  payment  was  agreed 
upon.  Neither  is  any  thing  found  by  the  auditor,  as  to  any  agree- 
ment or  expectation  of  the  parties  on  the  subject  of  interest,  nor 
even  as  to  the  plaintiff's  previous  practice  in  regard  to  charging  in- 
terest The  case,  as  it  appears  upon  the  report,  is  therefore  mate- 
rially different  from  the  one  above  cited,  since  it  wants  the  important 
fact  of  a  known  custom  of  charging  interest  at  the  end  of  every  six 
months,  on  which  that  case  was  decided. 

It  seems  to  follow,  that  we  can  only  sanction  the  allowance  of  in- 
terest upon  the  auditor's  rule,  by  assuming,  that,  by  the  universal  or 
general  custom  of  merchants  in  this  state,  six  months  is  the  longest 
period  of  ordinary  credit,  as  understood  between  them  and  their 
customers,  at  the  end  of  which  payment  of  all  balances  of  account 
are  expected  to  be  made ;— or  else,  that  the  general  custom  of  our 
merchants  is  to  charge  interest  semi-annually.  We  are  not  prepared 
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to  assume  either  of  these  positions.  Six  months  may  be  a  more  fre- 
quent and  general  period  of  credit,  than  any  other,  and  the  practice 
of  thus  charging  interest  may,  indeed,  prevail  to  a  considerable  ex* 
tent.  But  we  are  satisfied,  that  in  neither  of  these  particulars  is  the 
custom  so  uniform  and  general,  as  to  warrant  us  in  assuming,  that 
it  is  known  and  tacitly  assented  to  by  the  whole  community.  The 
present  was  the  case  of  a  mutual  running  account,  in  which  the 
balances  were  continually  varying  in  amount,  though  they  were  uni- 
formly more  or  less  against  the  defendant  It  was  also  a  case, 
where  the  dealing,  to  a  considerable  extent,  was  a  barter  deal, — the 
defendant  receiving  supplies  and  making  payment  in  lumber.  This 
may  have  affected  both  the  prices,  at  which  the  plaintiff  charged  his 
goods,  and  the  period  of  credit,  as  understood  between  the  parties. 

We  think,  that,  to  warrant  an  allowance  of  interest  as  here  made, 
the  report  should  disclose  some  ground,  on  which  an  implied  under- 
taking of  the  defendant  to  pay  it  may  justly  be  raised.  In  the  ab- 
sence of  all  such  showing  it  has  been  considered  in  this  state,  that 
the  obligation  to  pay  interest  would  not  arise,  until  the  expiration  of 
a  reasonable  time  to  settle  the  amount  -and  make  payment  And 
this,  in  analogy  to  the  common  law  rule  in  other  cases,  has  been  re- 
garded as  one  year  from  the  accruing  of  the  particular  indebtedness, 
to  which  the  interest  is  applied.  Upon  this  part  of  the  case  the  de- 
cision below  is  considered  erroneous,  and  the  judgment  must  there- 
fore be  reversed. 

Upon  the  other  subject  presented  and  discussed,  we  discover  no 
sufficient  ground  for  disturbing  the  judgment  The  sale  of  liquors, 
during  the  period  for  which  the  plaintiff  was  allowed  to  recover  on 
such  items,  was  prohibited  to  all  persons  not  having  a  special  and 
restricted  license,  namely,  to  sell  for  medicinal,  chemical  and  me- 
chanical purposes  only.  But  each  of  these  parties  had  such  a  license 
for  that  period ;  and  we  think,  that  a  sale  for  the  bona  fide  purposes 
mentioned  in  the  license  should  be  protected,  though  a  secondary 
sale,  to  effect  the  application  of  the  liquors  to  those  purposes,  if  to 
be  made  by  a  person  duly  licensed,  was  in  contemplation  of  the  par- 
ties. And  though  the  amount  of  liquors  sold  to  the  defendant  was 
large,  there  is  not  enough  in  the  report  to  justify  any  legal  inference, 
that  the  parties  designed  to  violate  the  law. 

Judgment  reversed  and  case  recommitted  on  the  subject  of  in* 
terest 
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Elijah  Benton  v.  Chamberlain,  Strong  &  Co. 

Liability  of  retiring  partner.    Misjoinder  of  defendant  in  action  on 
book  account. 

A  retiring  partner  cannot  be  held  liable  for  a  aabeeqnent  debt  of  the  firm,  if  the 
creditor,  at  the  time  of  the  contract,  was  ignorant,  that  such  partner  had  be- 
longed to  the  firm.  And  the  creditor  mast  show,  either  bis  express  knowledge, 
at  the  time  of  the  contract,  that  the  party  sought  to  be  charged  had  been  a 
member  of  the  firm,  or  circumstances,  from  'which  such  knowledge  may  fairly 
be  presumed. 

It  is  not  necessary,  in  the  action  of  book  account,  that  the  misjoinder  of  a  defend- 
ant should  be  pleaded  in  abatement;  it  is  proper  matter  of  defence  before  the 
auditor. 

Book  Account.  The  action  was  brought  against  Selah  Chamber- 
lain, John  Bradley,  Timothy  F.  Strong,  James  Warrell,  Joseph 
Chamberlain  and  Stephen  C.  Walker,  as  partners  under  the  firm  of 
Chambei^ain,  Strong  &  Company.  Judgment  to  account  was  ren- 
dered, and  auditors  were  appointed,  who  reported  the  facts  substan- 
tially as  follows. 

The  defendants  entered  into  partnership,  as  rail  road  contractors, 
under  the  name  and  firm  of  Chamberlain,  Strong  &  Co.,  and,  as 
such,  took  a  contract  on  the  Rutland  &  Burlington  Rail  Road. 
About  ten  months  previous  to  the  accruing  of  any  part  of  the  plain- 
tiff's account,  and  before  he  had  any  dealings  with  the  firm,  the  de- 
fendant Warrell  retired  from  the  firm,  leaving  the  other  defendants, 
— who  still  continued  in  partnership  under  the  previous  name  of 
Chamberlain,  Strong  &  Co., — to  complete  the  contract  Svith  the 
railroad  company ;  and  the  items  charged  in  the  plaintiff's  account 
were  procured  and  used  by  them,  in  performing  that  contract 
There  was  never  any  publication  of  the  names  of  the  partners,  or 
any  notice  of  the  formation  of  the  partnership,  or  of  the  retiring  of 
Warrell  from  the  firm.  Warrell  never  took  any  active  part  in  the 
direction  or  management  of  the  work  in  the  western  part  of  the  state. 
The  defendants  claimed,  that  there  was  a  misjoinder ;  and  the  plain- 
tins  claimed,  that,  if  there  were  a  misjoinder,  it  could  only  be  taken 
advantage  of  by  plea  in  abatement.     But  the  auditors,  deciding  that 


712  /     ADDISON  COUNTY. 

Benton  9.  Chamberlain  et  al. 

a  misjoinder,  if  proved,  was  fatal  on  the  trial  before  them,  and  find- 
ing, from  the  facts  above  stated,  that  there  was  a  misjoinder  of  de- 
fendants, reported,  that  there  was  nothing  due  from  the  defendants 
to  the  plaintiff.  But  the  auditors  farther  reported,  that,  if  they  were 
mistaken  in  this,  they  found  that  there  was  due  from  the  defendants 
to  the  plaintiff  $142,43,  to  balance  their  book  accounts.  The  audi* 
tors  also  reported  fully  the  facts,  in  reference  to  this  balance ;  but  as 
no  question  in  reference  thereto  was  decided  by  the  supreme  court, 
they  need  not  be  detailed. 

The  county  court,  December  Term,  1850, — Pierpoint,  J.,  pre- 
siding,—accepted  the  report,  and  rendered  judgment  thereon  for 
the  defendants*     Exceptions  by  plaintiff. 

Pierpoint,  for  plaintiff,  in  reference  to  the  question  of  misjoinder, 
cited  Esp.  R.  371,  1  Sw.  Dig.  349,  3  Esp.  R.  248,  5  Vt.  149,  3 
Stark.  Ev.  1078,  and  Chit,  on  Cont.  209. 

C.  Linshy  and  J.  A.  Beclcwith,  for  defendants,  cited  1  Smith's 
Lead.  Cas.  610,  Chit,  on  Cont.  240, 260,  Collyer  on  Part  2,  Gow  on 
Part.  309, 1  Esp.  N.  P.  118, 2  Stark.  Ev.  809,  Evans  v.  Drummond,  4 
Esp.  R.  89,  Newmarsh  v.  Clay,  14  East  239,  Carter  v.  Whallty,  20 
E.  C.  L.  333,  and  Heath  v.  Sanson*,  24  E.  C.  L.  44. 

The  opinion  of  the  court  was  delivered  by 

Royce,  Ch.  J.  This  was  an  action  of  book  account,  in  which 
several  questions  have  been  discussed  upon  the  facts  reported  by  the 
auditors. 

It  is  evident,  however,  that  the  county  court,  in  accepting  the  re- 
port and  rendering  judgment  thereon  in  favor  of  the  defendants, 
decided  only  the  question  of  misjoinder,  in  suing  James  Warrell 
with  the  other  defendants.  The  auditors  had  reported  their  decision, 
that  there  was  a  misjoinder  of  defendants,  at  the  same  time  reporting 
a  balance  due  to  the  plaintiff,  upon  his  account  The  judgment  in 
favor  of  the  defendants  must,  therefore,  have  been  predicated  solely 
upon  the  misjoinder.  And  as  the  court  made  no  decision  upon  the 
other  parts  of  the  case,  the  question  of  misjoinder,  with  its  conse- 
quences, is  the  only  matter  strictly  open  to  revision  in  this  court; 
although,  should  the  judgment  be  reversed,  it  would  be  incumbent 
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upon  as  to  proceed  andrender  such  a  judgment  upon  the  remainder 
of  the  report,  as  the  county  court  ought  to  have  rendered. 

It  appears,  that  originally  James  Warrell  united  with  the  other 
defendants,  under  the  name  of  "  Chamberlain,  Strong  &  Co.,"  in  a 
large  contract  for  building  the  Rutland  &  Burlington  Rail  Road, 
and  that  for  a  period  he  acted  openly  in  conducting  the  work  on  the 
east  side  of  the  mountain,  but  that  he  never  so  acted  upon  any  other 
part  of  the  road.  It  also  appears,  that  for  ten  months  prior  to 
any  dealings  between  the  plaintiff  and  Chamberlain,  Strong  &  Co., 
Warrell  had  ceased  to  be  a  member  of  the  firm,  though  the  other 
members  continued  the  business  under  the  same  name. 

There  can  be  no  question  of  the  general  rule,  that,  when  a  known 
partner  retires,  and  the  business  is  continued  without  any  change 
in  the  partnership  name,  public  notice  of  such  partial  dissolution 
must  be  given,  in  order  to  protect  the  retiring  partner  from  debts 
afterwards  contracted  by  the  remaining  partners  with  persons  igno- 
rant of  the  dissolution.  And  in  this  case  no  such  public  notice 
was  given.  If  the  person  retiring  from  a  firm  was  a  secret  or  dor- 
mant partner,  his  liability,  except  for  past  transactions,  ceases  upon 
his  retirement. 

For  a  time,  the  company  name,  with  which  the  plaintiff  contract- 
ed, included  and  imported  that'of  Warrell,  as  well  as  that  of  Brad- 
ley and  some  others,  in  connection  with  Chamberlain  and  Strong. 
But  at  the  time  of  the  contract,  that  name  did  not  in  fact  import 
the  name  of  Warrell, — for  it  was  not  apparent  in  the  partnership  t  _ 
name,  and  he  had  gone  out  of  the  firm,  t  If,  however,  the  plaintiff  ~™ 
had  previously  understood  the  name  to  embrace  Warrell,  and  was 
not  apprised  but  that  it  did  so  still,  he  might  well  claim  to  have 
trusted  him,  with  the  other  defendants,  and  should  be  allowed  to  hold 
him  liable.  Now  it  does  not  appear,  what  knowledge  the  plaintiff  had, 
at  the  time  of  the  contract,  as  to  the  individuals,  besides  Chamberlain 
and  Strong,  who  at  any  time  composed  the  firm.  And  it  is  held  in 
the  more  recent  decisions,  that  a  retiring  partner  cannot  be  subject- 
ed for  a  subsequent  debt  of  the  firm,  provided  the  creditor,  at  the 
time  of  the  contract,  was  ignorant,  that  such  partner  had  belonged 
to  the  firm.  Hence  it  was  considered  in  Carter  v.  Wholly  et  a/., 
20  £.  C.  L.  339,  (the  case  of  a  retiring  partner  who  had  given  no 

public  notice,)  that  the  creditor  was  bound  to  show  either  his  ex- 
xxiii.        90 
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press  knowledge,  at  the  time  of  the  contract,  that  the  party  sought 
to  be  charged  had  been  a  member  of  the  firm,  or  circumstances, 
from  which  such  knowledge  might  fairly  be  presumed. 

We  think,  this  is  obviously  reasonable  and  just,  when  the  attempt 
is,  to  subject  a  party,  who  really  had  no  connection  with  the  con- 
tract. It  was  not  sufficient  for  the  plaintiff,  after  he  had  given  the 
credit,  to  discover,  for  the  first  time,  that  Warreil  had  been  a  part- 
ner, but  was  not  such,  when  the  credit  was  given.  It  Mows,  that 
the  plaintiffs  should  have  made  the  proper  showing  on  this  point,  be- 
fore the  auditors*  And  having  failed  to  do  so,  they  were  well  war- 
ranted in  finding  a  misjoinder  of  defendants. 

The  objection,  that  the  misjoinder  should  have  been  pleaded  in 
abatement,  is  not  well  founded.  It  has  been  settled,  ever  since  the 
case  of  Loomis  v.  Barrett,  4  Vt.,  450,  that  even  non-joinder  of  defen- 
dants, in  the  book  action,  was  proper  matter  of  defence  before  au- 
ditors. And  in  every  case  of  contract  a  misjoinder  is  fatal  to  the 
action,  with  certain  exceptions,  not  applicable  to  the  present  case. 
Judgment  of  the  county  court  affirmed. 


Joel  Battey  v.  Town  of  Duxbury. 

Highway  surveyor.  Competency  as  witness.  Liability  to  town. 
Resignation  of  officer '.  Obstruction  of  highway  by  railroad  com- 
pany. 

In  an  action  against  a  town,  brought  to  recover  damages  occasioned  by  an  alleged 
insufficiency  of  the  public  highway,  one  who  was,  at  the  commencement  of  the 
year  daring  which  the  injury  occurred,  duly  elected  highway  surveyor  of  the 
district  in  which  the  highway  was  situated,  and  received  from  the  selectmen  a 
tax  bill,  in  usual  form,  and  acted  as  highway  surreyor  for  a  time,  and  then,  pre- 
vious to  the  occurring  of  the  alleged  injury,  refused  longer  to  act  as  highway  sur- 
veyor, and  resigned,  and  returned  to  the  selectmen  of  the  town  his  tax  bill, 
which  they  accepted,  and  who  did  not  afterwards  act  as  highway  surveyor,  is 
not  thereby  rendered  incompetent  as  a  witness  for  the  town. 

In  such  case,  the  highway  surveyor  can  only  be  held  incompetent  as  a  witness 
for  the  town,  upon  the  ground  that  be  would  be  liable  to  the  town,  if  the  plain- 
tiff should  succeed;  but  no  suit  could  be  maintained  against  him  by  the  town, 
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Alter  the  selectmen  bad  thai  received  frem  him  hw  tax  bill  and  warrant,  with 
the  mutual  intention  to  release  him  from  farther  responsibility,  even  if  it  should 
be  held,  that  he  had  strictly,  under  the  statute,  no  Tight  to  resign. 

» When  a  public  highway  has  been  taken  toy  a  rail  road  company  for  the  construc- 
tion of  their  rail  road,  and  so  •obstructed  as  to  be  rendered  impassable,  without 
providing  a  substitute  therefor  in  the  manner  required  by  law,  it  is  not  the  doty 
of  the  highway  surveyor  to  contest  their  right  to  do  so,  and  hence  he  is  not  re- 
sponsible for  any  injury  which  may  occur  by  reason  of  their  so  doing. 

Trespass  on  the  Case,  to  recover  for  injury  alleged  to  have 
been  occasioned  by  reason  of  the  insufficiency  and  want  of  repair  of 
a  public  highway.  Plea,,  the  general  issue,  and  trial  by  jury,  De- 
cember Term,  1850, — Pierpoint,  J.,  presiding. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove,  that  there 
was  and  had  been  for  many  years  a  public  highway  through  the  town 
of  Duxbury,  on  the  south  side  of  Onion  river, — which  it  was  con- 
ceded the  defendants  were  bound  to  support ;  that  at  the  place, 
where  the  injury  was  alleged  to  have  occured,  a  spur  of  the  moun- 
tain projected  into  the  narrow  valley  south  of  the  river,  and  termi- 
nated so  near  the  river,  as  to  leave  only  space  sufficient  for  the  road 
to  pass  around  the  spur,  upon  the  level  land  ;  that  the  road,  in  pas- 
sing around  this  spur,  made  a  very  short  curve,  turning  from  its 
general  course,  which  was  east  and  west,  to  the  north,  passing  the 
end  of  the  spur,  and  then  turning  southerly,  upon  its  eastern  slope, 
and  curving  to  the  east,  passing  around  an  indentation  in  the  moun- 
tain, and  ascending  to  the  high  land  above  Bolton  Flats ;  that  this 
was  the  only  highway  passing  through  the  town  of  Duxbury,  in  the 
▼alley  of  Onion  river,  on  the  south  side  of  the  river;  that  in  the  sum- 
mer of  1849  the  Vermont  Central  Rail  Road  Company  constructed 
their  railroad  upon  a  portion  of  the  highway  at  this  point, — the  rail 
road  entering  upon  the  highway  upon  its  northern  line,  and,  extend- 
ing easterly,  leaving  the  highway  at  about  twenty  rods  from  the  point 
of  intersection  and  at  the  western  slope  of  the  mountain,  and  then 
cutting  through  the  spur,  southerly  of  the  highway,  until  it  entered 
and  crossed  the  highway  upon  the  eastern  slope  of  the  spur ;  that 
the  embankment  upon  the  highway,  west  of  the  spur,  was  about 
seven  feet  high,  and  east  of  the  excavation  about  thirty  five  feet  high  ; 
that  in  making  the  excavation  the  rail  road  company  had  thrown  the 
rock  and  other  waste  material,  into  the  highway,  north  of  the  rail 
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road,  so  as  to  render  the  highway,  for  about  one  hundred  rods  im- 
passable ;  that  the  rail  road  company  had  not  made  any  arrangement 
with  the  selectmen  of  Duxbury  for  the  occupation  of  the  highway 
for  the  construction  of  the  rail  road,  nor  given  any  notice  of  an  in- 
tention to  occupy  the  highway,  nor  for  the  constriction  of  any  other 
road  in  lieu  of  the  highway ;  but  that  a  path  had  been  made  on 
the  south  side  of  the  railroad,  over  the  spur  of  the  mountain,  uni- 
ting at  each  end  with  the  highway,  which  path  was  the  only  place, 
where,  travellers,  passing  in  the  valley  of  Onion  river,  on  the  south 
side  of  the  river,  could  pass,  from  August,  1849,  until  the  happening 
of  the  injury  to  the  plaintiff;  that  this  path  was  not  in  sufficient  re- 
pair, as  a  highway;  that  on  the  twenty  second  of  February ,  1850, 
the  plaintiff  was  passing  from  the  east,  over  the  spur  of  the  moun- 
tain, upon  this  path,  with  a  sleigh  and  pair  of  horses,  and,  while  de- 
scending the  western  slope  of  the  spur,  which  was  covered  with  ice 
from  the  summit  to  the  bottom  of  the  path,  his  sleigh  slid  upon  the 
ice,  and  his  horses  become  unmanageable  and  ran,  whereby  the 
plaintiff  was  thrown  from  the  sleigh  and  one  of  his  horses  was 
killed ;  and  that  neither  the  selectmen  of  Duxbury,  nor  the  town, 
had  ever  accepted  or  adopted  the  path,  as  a  public  highway. 

The  defendants  offered  Samuel  Ridley  as  a  witness,  and,  upon 
inquiry  made  by  the  plaintiff,  Ridley  stated,  that  he  was,  in  1849, 
the  acting  highway  surveyor  of  the  district  including  the  highway  in 
question;  that  in  the  spring  of  1849  he  received  from  the  selectmen 
of  Duxbury  a  tax  bill,  in  usual  form ;  that  he  continued  to  act  as 
surveyor  until  June  16,  1849,  when  he  refused  to  act  as  surveyor 
any  longer,  and  resigned,  and  returned  to  the  selectmen  the  tax  bill 
which  they  had  delivered  to  him,— which  they  accepted ;  and  that 
he  had  not  since  acted  as  surveyor.  Whereupon  the  plaintiff  objec- 
ted to  the  competency  of  the  witness,  and  he  was  excluded  by  the 
court  The  defendants  offered  to  prove,  that  the  selectmen  accepted 
the  resignation  of  Ridley,  and  received  and  collected  the  tax  bill  so 
returned ;  but  the  court  excluded  the  evidence.  There  was  no  evi- 
dence tending  to  prove  any  insufficiency  or  want  of  repair*  in  the 
road,  except  between  the  extreme  points  so  occupied  by  the  rail 
road. 

The  defendants  contended,  that  they  were  not  liable  for  any  in. 
jury  occasioned  by  the  obstruction  of  the  highway  in  consequence  of 
the  construction  of  the  rail  road. 
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The  court  charged  the  jury,  that  the  rati  road  company  had  no 
right  to  occupy  and  obstruct  the  public  highway,  in  the  manner 
above  described,  without  providing  a  safe  and  convenient  road  for 
the  public  travel,  to  the  satisfaction  of  the  selectmen  of  the  town,  or 
of  the  commissioners  for  appraising  land  damages  ;  that  it  was  the 
duty  of  the  town  to  keep  the  public  highways  in  the  town  in  suffi- 
cient repair,  and  to  prevent  the  illegal  erection  of  any  permanent 
obstruction  therein,  or  to  remove  such  obstruction,  when  erected ; 
and  that,  if  they  found  from  the  evidence,  that  the  plaintiff % was  in 
the  exercise  of  ordinary  care  and  prudence  in  passing  over  the  path, 
and  in  the  management  of  his  team,  and  did  not  wholly  or  in  part 
contribute  to  the  accident  occasioning  the  injury  by  his  want  of  or* 
dinary  care,  but  that  it  was  occasioned  wholly  through  the  insuffi- 
ciency of  the  highway,  they  should  find  for  the  plaintiff  his  just  dam- 
ages, sustained  in  consequence  of  the  injury,  although  such  injury 
might  have  been  occasioned  in  consequence  of  the  obstruction  of  the 
highway  by  the  rail  road,  and  thereby  compelling  the  plaintiff  to  pass 
over  the  path  so  constructed  south  of  the  rail  road,  notwithstanding 
the  path  constituted  no  part  of  the  public  highway. 

Verdict  for  plaintiff.     Exceptions  by  defendants. 

E.  J.  Phelps  for  defendants. 

Ridley  should  have  been  admitted  as  a  witness.  No  record  of  his 
election  was  produced,  which  was  the  only  legal  evidence,— especially 
as,  in  the  absence  of  such  record,  he  could  not  be  made  liable  to  the 
town.  Rev.  St.  c.  13,  §§  28,  29.  2  Aik.  145.  1  Vt.  81.  And 
if  evidence  of  his  acting  as  surveyor  was  sufficient,  the  same  evi- 
dence showed,  that  he  had  ceased  to  act  from  the  sixteenth  of  June, 
with  the  assent  of  the  town.  The  obstruction  did  not  exist  until 
August,  nor  the  accident  happen  until  the  February  following.  lie 
resigned,  and  his  resignation  was  accepted,  previous  to  the  existence 
of  the  obstruction.  Under  these  circumstances  he  cannot  be  made 
liable  to  the  town  for  the  consequences.  Yuran  v.  Randolph,  6  Vt. 
369.  The  right  to  resign  is  of  necessity  incident  to  every  office. 
And  the  selectmen,  who  have  the  general  management  and  control 
of  the  officers  of  the  town,  are  authorized  to  accept  such  resigna- 
tions, and  to  fill  the  vacancies.  Rev.  St.  c.  13,  §§  20,  37,  41-48. 
At  all  events,  the  town,  having  assented,  through  their  agents,  to 
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his  ceasing  to  act,  would  be  estopped  from  claiming  damages  for  his 
subsequent  neglect.  Nor  is  the  occupation  of  the  highway  by  the 
rail  road  company,  under  their  charter,  such  an  obstruction,  as  the 
surveyor  can  prevent,  or  for  the  consequences  of  which  he  is  liable 
to  the  town.    Rev.  St  c.  21,  $  4.* 

A.  Peck  and  E.  D.  Barber  for  plaintiff. 

Ridley,  being  highway  surveyor,  was  incompetent  as  a  witness, 
by  reason  of  his  liability  to  the  town.  Rev.  St.  135,  §  4.  Yuran 
v.  Randolph,  6  Vt  369.  Cook  et  al  v.  Burlington,  Rutland  Co. 
Sup.  Ct,  1848,  not  reported.  It  was  competent  to  prove  by  Ridley, 
that  he  was  such  surveyor.  Proof  that  an  individual  has  acted  no- 
toriously as  a  public  officer  is  prima  facie  evidence  of  his  official 
character  and  appointment,  even  as  between  third  persons, — and 
most  clearly  as  against  the  town,  as  whose  officer  he  acted,  especially 
as,  in  this  case,  he  was  recognized  as  such  by  the  town,  as  ap- 
pears by  the  delivery  to  him  of  the  tax  bill  for  collection.  1  Greenl. 
Ev.  158,  $  83.  McCoy  v.  Curtice,  9  Wend.  17.  U.  8.  Bank  v. 
Dcmdridge,  12  Wheat  70.  The  offer  to  prove  that  the  selectmen 
accepted  Ridley's  resignation  and  received  back  the  tax  bill  in 
June,  1849,  was  properly  rejected.  Ridley  being  highway  surveyor 
for  that  year,  and  having  received  the  tax  bill  for  collection,  it  was 
incumbent  on  him  to  perform  the  duties  of  his  office  until  the  expi- 
ration of  his  official  year,  and  he  had  no  power  to  resign.  His  of- 
fice and  duties  are  independent  of  the  selectmen,  and  they  have  no 
more  power  to  accept  his  resignation,  than  he  has  to  accept  theirs. 
Cook  et  al.  v.  Burlington,  ub.  sup. 

The  opinion  of  the  court  was  delivered  by 

Rotce,  Gh.  J.  The  witness,  Ridley,  must  have  been  excluded 
on  the  ground  of  interest,  by  assuming  that  he  would  be  liable  over 
to  the  town,  if  the  plaintiff  recovered, — the  same  ground  on  which 
such  officers  have  generally  been  excluded  as  witnesses  for  their 
towns,  in  cases  like  the  present    But  the  defendants  claim,  that 


*  The  question  as  to  the  liability  of  the  town,  under  the*  circumstances,  was 
also  folly  discussed  by  the  counsel;  bat  as  no  decision  was  made  by  the  coort 
apon  this  point  the  positions  taken  need  not  be  stated. 
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this  witness  was  free  from  any  such  liability, — first,  by  reason  of  his 
resignation  and  return  of  papers  to  the  selectmen, — and,  second,  by 
reason  of  the  peculiar  facts,  which  occasioned  the  highway  to  be 
out  of  repair. 

The  select  men  are  invested  with  very  general  powers  in  super- 
intending the  concerns  of  their  towns,  and  are  expressly  empow- 
ered to  make  a  temporary  appointment  of  highway  surveyor,  when 
the  office  has  become  vacant  by  non-acceptance,  death,  removal, 
insanity,  or  other  disability,  of  the  person  chosen  by  the  town. 
Resignation,  or  refusal  farther  to  act  in  the  office,  after  having 
entered  upon  its  duties,  is  not,  in  terms,  provided  for.  But  whether 
there  was,  or  was  not,  strictly  a  legal  right  to  resign  in  this  instance, 
we  could  hardly  believe,  that  the  town  could  maintain  a  suit  against 
the  witness,  for  not  continuing  to  act  in  his  office,  after  their  princi- 
pal agents  had  taken  from  him  his  tax  bill  and  warrant,  with  the 
mutual  intention  to  release  him  from  farther  responsibility. 

As  to  the  obstructions  and  want  of  repair,  the  case  involves  no 
liability  for  the  new  path  ;  it  was  not  a  town  road.  It  is  only  for 
the  state  of  the  town  highway,  that  the  action  is  brought.  This 
had  been  taken  and  rendered  utterly  impassable  by  the  rail  road 
company.  And  though  it  would  appear,  that  that  company  acted 
prematurely,  and  without  right,  in  thus  obstructing  and  destroying 
the  town  road,  before  preparing  a  substitute,  yet  we  think,  the  high- 
way surveyor  was  not  the  person  to  contest  their  right,  and  therefore 
not  to  be  rendered  liable  for  their  acts.  The  whole  business  was 
between  the  company  and  the  selectmen ;  and  no  communication 
with  the  surveyor  seems  to  be  contemplated  by  the  charter  of  the 
company,  or  the  general  rail  road  act  of  1846.  Hence  it  may  re- 
sult, that  the  town  might  be  liable,  for  suffering  the  obstruction  of 
their  highway,  and  yet  the  surveyor  of  the  district  be  excused.  On 
both  grounds,  and  especially  the  last,  we  think  the  witness  was  ad- 
missible. 

The  other  parts  of  the  case  need  not  be  discussed. 

Judgment  reversed  and  case  remanded. 


CIRCUIT  COURT  OF  THE  UNITED  STATES, 
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DISTRICT  OF  VERMONT, 

At  Chambers,  November  27, 1851. 


Harry  Bradley  and  Others  v.  Andrew  J.  Richardson  and 

Others. 

Corporation.  Relief  in  equity  against  judgment  at  law.  Substitu- 
tion of  creditor.  Authority  of  officer  of  corporation.  Interest  of 
such  officer.  Acquiescence.  Liability  of  factor  for  sales  on  credit. 
Agreement  by  factor  to  make  advances.  Setoff.  Estoppel.  Right 
of  factor  to  apply  avails  of  sales. 

When  corporate  rights  and  interests  are  affected  in  any  way  wrongfully  and  inju- 
riously, these  rights  and  interests,  generally  speaking,  and  unless  some  special 
grounds  be  shown,  most  be  asserted  and  defended,  both  at  law  and  in  equity, 
in  the  corporate  name. 

It  is  not  sufficient  for  a  debtor,  or  for  those  who  are  entitled  to  assert  his  rights,  in 
order  to  induce  a  court  of  equity  to  relieve  against  a  judgment  at  law,  to  show 
that  the  debtor  was  wrongfully  deprived  of  an  opportunity  of  making  defence  in 
the  suit  at  law,  unless  a  defence,  apparently,  would  have  been  available.  To 
entitle  them  to  the  interposition  of  a  court  of  equity  in  their  behalf,  it  must  ap- 
pear, that  the  judgment  is  unjust  and  inequitable  and  ought  not  to  be  enforced. 

Where  property  of  a  debtor,  which  is  subject  to  an  attachment  in  a  suit  pending 
at  law,  is  sold  to  one  to  hold  in  trust  for  certain  creditors  of  the  debtor,  and  a 
judgment  is  rendered  in  the  suit  at  law,  and  the  creditors,  for  whose  benefit  the 
purchase  was  made,  institute  proceedings  in  equity  to  be  relieved  against  the 
judgment  so  obtained,  alleging  that  it  was  unduly  obtained,  and  for  too  large  an 
amount,  the  court  will  not  inquire  merely  whether  the  judgment  was  just  and 
equitable,  as  between  the  parties  to  it,  but  whether  it  includes  claims,  or  de- 
mands, not  covered  by  the  action,  or  not  due  and  payable  at  the  commence- 
ment of  the  action,  or  which,  by  a  proper  application  of  payments,  or  credits, 
will  appear  to  have  been  paid  and  satisfied,  and  were  not  therefore  existing 
legal  claims;  and  unless  the  judgment  appears  to  be  wrong  in  some  of  these 
particulars,  and  consequently  to  have  been  rendered  for  more  than  the  property 
ought  to  be  charged  with,  the  orators  will  have  no  ground  of  complaint,  what- 
ever may  have  been  the  manner,  in  which  the  judgment  was  obtained. 
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R.,  B.  &  Co.,  a  copartnership,  acted,  by  mutual  agreement,  as  the  selling  agents 
of  the  Burlington  Mill  Co.,  a  manufacturing  corporation.  The  copartnership  of 
R.,  B.  &  Co.  was  dissolved,  and  a  new  firm  constituted,  under  the  same  style, 
and  consisting  in  part  of  the  same  members.  The  new  firm  assumed  and  con- 
tined  the  businesss  of  the  old  firm,  acting  as  the  selling  agents  of  the  corpora- 
tion, under  the  same  agreement  which  existed  with  the  old  firm.  The  corpo- 
ration, by  its  treasurer,  requested  the  new  firm  to  pay  and  adjust  the  balance 
due  from  the  corporation  to  the  old  firm  and  charge  it  in  their  account  to  the 
corporation;  and  they  did  adjust  it  accordingly,  and  the  old  firm  credited  the 
corporation  with  the  amount  of  the  balance,  as  received  of  the  new  firm,  and 
rendered  their  account  to  the  corporation,  balanced  by  the  credit  in  full.  And 
it  was  held,  that  it  must  be  inferred,  that  this  balance  was  discharged  by  the 
payment  of  money,  or  what  was  equivalent  thereto,  and  that  the  corporation 
thereby  became  debtors  to  the  new  firm  for  the  amount,  which  might  be  recov- 
ered by  them  in  an  action  for  money  had  and  received,  or  for  money  paid  and 
advanced. 

And  the  treasurer  not  being  merely  the  keeper  of  the  money  of  the  corpora- 
tion, but  empowered  by  the  directors  to  borrow  money  in  the  name  and 
for  the  use  of  the  corporation,  and  having  a  general  authority  given  him,  by 
the  by-laws,  to  pay  tbe  debts  of  the  corporation,  it  was  held,  that  he  had  suffi- 
cient authority  to  give  tbe  assent  of  the  corporation  to  the  transaction,  by  which 
tbe  balance  due  to  the  old  firm  was  thus  paid. 

And  it  was  also  held,  that  it  could  not  be  objected  against  the  validity  of  the 
transaction,  that  tbe  treasurer  was  a  member  both  of  the  old  and  of  the  new 
firm, — that  fact  being  fully  known  to  the  corporation. 

And  an  account  having  been  rendered  to  tbe  corporation,  stating  the  balance,  the 
payment  of  it,  and  by  whom  it  was  paid,  and  no  objection  having  been  made  at 
the  time,  or  afterwards,  until  a  suit  was  commenced  against  the  corporation  by 
the  new  firm,  to  recover  the  amount  due  to  them,  it  was  held,  that  the  transac- 
tion must  be  deemed  acquiesced  in  by  the  corporation. 

The  undertaking  of  a  factor  is  merely  to  answer  for  the  solvency  of  the  buyers  of 
the  goods,  or,  rather,  to  guarantee  to  the  principal  the  payment  of  tbe  debts 
due  from  the  buyers.  He  becomes  liable  to  pay  to  the  principal  the  amount  of 
the  purchase  money,  if  the  buyers  fail  to  pay  it,  when  it  becomes  due.  And 
his  undertaking  is  not  collateral,  within  the  statute  of  frauds,  but  is  an  original 
and  absolute  agreement,  that  the  prices,  for  which  the  goods  are  Bold,  or  the 
debts  created  by  the  sales  of  the  goods,  shall  be  paid  to  the  principal,  when  the 
credit  given  on  the  sales  shall  have  expired. 

If  the  factor  have  agreed,  that  he  will  advance  to  a  certain  amount  upon  the 
goods  consigned  to  him,  to  that  extent  his  advances  may  be  treated  as  payment 
in  advance  of  so  much  towards  the  goods,  and  so  far  the  one  may  be  set  off 
xxiii.         91 
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against  the  other.  Bat  all  moneys  advanced  on  account,  beyond  the  amount 
agreed  to  be  advanced  upon  the  goods,  will  constitute  a  present  legal  debt,  for 
which  he  will  have  a  present  legal  right  of  action. 

And  if  the  principal  procure  and  have  the  benefit  of  the  advances,  be  is  thereby 
precluded  from  objecting  to  them,  as  not  answering  the  agreement,  whatever 
may  have  been  the  form,  in  which  they  are  made. 

And  if  the  factor  commence  a  suit  at  law  against  the  principal,  to  recover  the  un- 
paid balance  due  to  him  for  his  actual  advances,  having  previously  made  sales 
of  goods  upon  a  credit  not  yet  expired,  and  being  at  the  same  time  liable  upon 
acceptances  and  bills  for  the  principal  not  yet  matured,  he  is  entitled  to  have 
the  avails  of  the  sales,  as  they  become  due,  applied  in  satisfaction  of  the  addi- 
tional advances  which  he  is  compelled  to  make  upon  such  bills  and  acceptances, 
as  they  become  due,  and  cannot  be  required  to  apply  such  avails  in  satisfaction 
of  his  present  legal  claims  existing  at  the  commencement  of  his  suit. 

This  was  a  motion  for  an  injunction,  predicated  upon  a  bill  filed 
by  Bradley  and  others  against  Richardson  and  others,  to  stay  exe- 
cution of  two  judgments,  amounting  together  to  the  sum  of  $51,992,- 
04,  recovered  by  Richardson  and  others,  at  the  October  term  of 
the  Circuit  Court,  1851,  against  the  Burlington  Mill  Company,  a 
corporation  established,  under  an  act  of  the  legislature  of  Vermont, 
for  the  manufacture  and  sale  of  woolen  goods.  The  facts  will  suf- 
ficiently appear  from  the  opinion  given  on  the  decision  of  the  mo- 
tion. 

W.  W.  Peck  and  D.  A.  Smalley  for  plaintiffs. 

L.  B.  Peck  for  defendants. 

Prentiss,  J.  I  have  taken  time  to  read  the  bill  and  papers  filed 
in  this  case,  which  are  uncommonly  voluminous  and  contain  a  great 
variety  of  statements  and  facts,  because  I  thought  it  unfit,  and  was 
unwilling,  whatever  might  be  the  inclination  of  my  mind  at  the 
hearing,  to  decide  a  matter  of  so  much  importance  to  the  parties, 
without  first  examining  carefully  every  paper  connected  with  it,  as 
well  as  the  authorities  referred  to  by  the  counsel  in  the  argument 

The  bill  may  be  considered  in  a  three  fold  aspect ; — as  presenting 
a  right  in  the  plaintiffs  to  relief,  first,  as  stockholders  in  the  Burling- 
ton mill  company ;   secondly,  as  creditors  of  the  mill  company ; 
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and,  thirdly,  as  cestui  que  trusts  under  the  purchase  of  the  property 
attached  in  the  suits  at  lave,  made  by  Hill  as  their  trustee,  subsequent 
and  subject  to  the  attachments,  he  having  deceased,  and  there  being 
no  personal  representative  competent  to  sue  here  in  his  right 

As  stockholders  simply,  there  would  be  much  difficulty,  on  the 
statements  made  in  the  bill,  in  the  plaintiffs'  maintaining  it.  As 
such,  they  are  not  personally  or  individually  responsible  for  the 
judgments  recovered  against  the  mill  company ;  nor  have  they  in 
that  character  any  interest  whatever  in  the  property  which  was  at- 
tached and  is  liable  to  be  taken  to  satisfy  the  judgments.  Where 
the  corporate  rights  and  interest  are  affected  in  any  way  wrongfully 
and  injuriously,  these  rights  and  interests,  generally  speaking,  and 
unless  some  special  ground  be  shown,  must  be  asserted  and  de- 
fended, both  at  law  and  in  equity,  in  the  corporate  name.  Now,  the 
bill  does  not  state  any  fraud,  or  collusion  with  the  judgment  credit- 
ors, on  the  part  of  the  mill  company;  but,  on  the  contrary,  it  alleges, 
that  the  judgments  were  obtained  without  the  consent  and  against 
the  will  of  the  company,  and  were  a  fraud  upon  the  company.  In  this 
aspect  of  the  case,  it  would  seem,  that  the  company,  in  its  corporate 
name,  would  be  the  proper  party  to  seek  relief  against  the  judg- 
ments. 

On  the  general  ground  of  being  creditors  of  the  mill  company, 
without  some  special  interest,  it  would  be  equally  difficult  for  the 
plaintiffs  to  maintain  their  claim  to  relief.  What  right  has  one 
creditor  to  interfere  in  a  suit,  or  indeed  in  any  transaction,  between 
bis  debtor  and  another  creditor,  unless  he  have  some  specific  interest 
in  property  which  is  to  be  affected  thereby  ?  In  the  case  of  a  fraud- 
ulent judgment,  creating  a  lien  on  property,  or  a  fraudulent  convey- 
ance of  property,  the  party  seeking  relief  against  either  must  show 
an  interest  in  the  particular  property,  by  levy  of  execution,  purchase, 
or  otherwise. 

But  whatever  rights  the  plaintiffs  may  be  supposed  to  possess  as 
stockholders,  or  creditors,  it  is  not  sufficient  for  them,  nor  would  it 
be  for  the  mill  company,  to  show  that  the  latter  was  wrongfully  de- 
prived of  an  opportunity  of  making  defence  in  the  suits  at  law,  un- 
less a  defence,  apparently,  would  have  been  available.  To  entitle 
them  to  the  interposition  of  a  court  of  equity  in  their  behalf,  it 
must  appear,  that  the  judgments  are  unjust  and  inequitable,  and 
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ought  not  to  be  enforced.  If  the  proceedings  of  the  stockholders 
and  directors  at  Boston,  dismissing  the  attorneys  from  the  suits  and 
consenting  to  judgments  being  rendered,  were  irregular  and  invalid, 
as  is  alleged,  on  account  of  the  meetings  being  held  out  of  this  state, 
the  attorneys,  instead  of  withdrawing  from  the  suits  and  suffering 
judgments  to  pass  sub  silent io,  should  have  objected  to  the  proceed- 
ings at  the  time,  and  submitted  the  question  as  to  their  validity  and 
binding  force  to  the  consideration  and  decision  of  the  court. 

But  the  judgments,  it  is  to  be  observed,  were  not  obtained,  cer- 
tainly not  altogether  so,  without  a  hearing  and  without  a  defence. 
A  hearing  had  been  had  upon  the  merits  before  a  tribunal,  whose 
opinion,  considering  how  the  tribunal  was  constituted,  ought  to  com- 
mand at  least  as  much  respect,  to  say  no  more,  as  that  of  a  jury. 
The  actions,  by  agreement  of  the  parties  and  order  of  court,  had 
been  submitted  to  the  determination  of  referees  mutually  chosen  by 
the  parties.  The  referees  had  heard  the  parties,  made  an  award, 
and  reported  the  award  to  the  court,  stating  the  facts  and  grounds 
upon  which  it  was  made.  Exceptions  were  filed  to  the  report,  rais- 
ing certain  questions  of  law  on  the  facts  stated ;  but  no  exception 
was  taken,  or  is  now  taken,  on  account  of  partiality  or  misbehavior 
in  the  referees.  It  was,  therefore,  only  questions  to  points  of  law 
thus  raised,  that  could  be  heard  or  re-examined  by  the  court.  Be- 
yond these  questions,  no  hearing  was  to  be  had,  nor  is  it  now  urged 
that  any  could  or  should  have  been  had.  All  else  was  settled  ;  for  of 
the  facts  the  referees  were  the  exclusive  judges. 

If  the  referees  decided  these  questions  rightly,  and  committed  no 
mistake  in  point  of  law,  the  judgments  are  right,  and  there  can 
surely  be  no  reason  in  equity  why  the  plaintiffs,  in  their  general 
character  of  stockholders  and  creditors,  and  upon  that  general 
ground  alone,  should  be  allowed  to  disturb  the  judgments.  In  the 
case  of  Nason  et  al  v.  Smallcy  et  al,  8  Vt.  118,  the  object  of  which 
was  to  enjoin  a  judgment  at  law  alleged  to  have  been  fraudulently 
obtained,  Phelps,  J.,  said  : — "  Although  the  judgment  may  have 
been  obtained  in  such  a  manner,  that  it  ought  not,  in  itself  consid- 
ered, to  bind  the  complainants,  yet  it  would  be  idle  to  interfere,  if 
the  debt  thus  in  fact  established  be  just  and  equitable,  or  if  the  party 
must  be  left  at  liberty  to  prosecute  anew,  and  a  court  of  law  would 
be  compelled  hereafter  to  render  a  like  judgment."    This  is  good 
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sense  and  sound  doctrine,  well  expressed,  and  nothing  can  be  added 
either  to  its  force  or  significancy. 

But  it  is  in  the  third  aspect  of  the  case,  if  in  any — as  cestui  que 
trust  under  the  purchase  made  by  Hill  of  the  property  attached,  and 
as  interested  in  the  purchase  as  creditors  in  the  manner  stated  in 
the  bill — that  the  plaintiffs  are  entitled  to  come  into  a  court  of  equity 
and  ask  relief  against  the  judgments.  This  relief  they  will  be  enti- 
tled to,  if  the  case  calls  fqr  relief,  whether  the  judgments  were  ren- 
dered with  or  without  the  consent  of  the  mill  company ;  and  in  this 
view,  so  far  at  least  as  concerns  the  question  of  title  to  relief,  the 
manner  in  which  the  judgments  were  obtained,  farther  than  there 
being  in  fact  no  hearing  in  court,  or  the  validity  or  invalidity  of  the 
proceedings  of  the  stockholders  and  directors  in  Boston  in  relation 
thereto,  is  unimportant.  I  may  observe,  however,  that  whatever 
fraud  is  charged  upon  the  directors,  either  in  act  or  in  motive,  on 
account  of  those  proceedings,  is  positively  and  fully  denied  by  their 
affidavits,  leaving  no  ground,  if  any  existed  before  such  denial,  for 
the  imputation  to  them  of  intentional  wrong. 

The  bill  states  that  the  purchase  by  Hill  was  made  subject  to  the 
attachment,  and  in  trust  for  the  plaintiffs  and  others,  creditors  of  the 
mill  company,  which  is  alleged  to  be  insolvent,  in  order  to  secure  or 
satisfy  them,  as  far  as  might  be,  for  notes,  called  three  fifths  notes, 
executed  by  them  to  raise  money  for  the  use  of  the  company.  It  is 
stated  that  the  cestui  que  trusts  were  to  share  in  the  purchase  in 
proportion  to  the  amount  of  notes  so  by  them  respectively  executed ; 
that  the  whole  amount  of  notes  executed  was  about  $  120,000 ;  and 
that  the  amount  executed  by  the  plaintiffs  was  about  $23,000,  giving 
them  therefore  an  interest  in  the  purchase  equal  to  about  one  fifth 
part.  It  appears  that  most  of  the  other  cestui  que  trusts  have  given 
their  assent  to  the  judgments,  and  are  willing  that  they  should  be 
satisfied  out  of  the  property.  Under  such  circumstances,  the  other 
cestui  que  trusts  being  content,  it  would  seem  that  the  claim  of  the 
plaintiffs  to  relief,  if  they  have  any  claim,  would  be  limited,  and  the 
measure  and  mode  of  relief  adjusted  and  regulated,  by  the  amount 
of  injury,  if  any,  wrongfully  resulting  from  the  judgments  to  their 
particular  personal  interest  in  the  property. 

As  the  purchase  by  Hill  comprehended  the  whole  property  at- 
tached, and  the  whole  interest  in  it,  except  what  was  a  legal  subsist- 
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ing  charge  upon  it  by  virtue  of  the  attachments,  the  inquiry  is,  not 
merely  whether  the  judgments  are  just  and  equitable  as  between  the 
parties  to  them,  but  whether  they  include  claims  or  demands  not 
covered  by  the  actions,  not  due  and  payable  at  the  commencement 
of  the  actions,  or  which  by  a  proper  application  of  payments  or 
credits  will  appear  to  have  been  paid  and  satisfied,  and  were  not 
therefore  existing  legal  claims.  This  opens  an  examination  into  the 
merits  of  the  judgments  ;  and  unless  they  shall  appear  to  be  wrong 
in  some  of  these  particulars,  and  consequently  are  for  more  than  the 
property  ought  to  be  charged  with,  the  plaintiffs  have  no  ground  of 
complaint,  whatever  may  have  been  the  manner  in  which  the  judg- 
ments were  obtained. 

The  actions  were  commenced  the  21st,  and  the  attachments  made 
the  22nd  of  May,  1849 ;  and  the  purchase  by  Hill,  in  trust  for  the 
plaintiffs  and  others,  was  made  June  13,  1850.  The  actions  con- 
tained counts  on  several  promissory  notes,  and  counts  for  money 
had  and  received,  money  laid  out  and  expended,  and  money  lent 
and  advanced. 

The  actions,  as  we  have  already  seen,  and  I  may  add,  nothing  but 
the  actions,  by  mutual  consent  of  the  parties  and  order  of  court, 
were  in  proper  and  regular  form  submitted  to  a  reference;  and  upon 
the  report  made  by  the  referees,  stating  specially  the  grounds  of  their 
award,  or  rather  the  claims  and  facts  in  the  case,  the  judgments 
complained  of  were  rendered.  The  report  is  set  forth  at  length  in 
the  plaintiff 's  bill,  and  the  statement  of  facts  in  it  is  neither  denied, 
impugned,  or  questioned.  Being  made  a  part  of  the  bill  for  the 
purpose  of  presenting  the  merits  of  the  controversy  between  the  par- 
ties in  the  suits  at  law,  and  being  treated  by  the  bill  as  the  basis 
upon  which  the  objections  to  the  judgments  rest,  we  must  look  into 
the  report  to  see  whether  the  judgments  subject  the  property  attached 
to  a  greater  charge  than  it  was  legally  and  properly  liable  to  under 
the  attachments.  The  bill,  aside  from  what  is  alleged  as  to  the  man- 
ner of  obtaining  the  judgments,  which  seems  not  to  be  essential  to 
the  purpose  of  the  bill,  beyond  showing  that  they  were  rendered 
without  any  actual  hearing  or  consideration  by  the  court,  puts  the 
case  upon  this  ground,  narr rowing  down  the  merits  to  the  particular 
questions  arising  upon  the  report. 

The  questions  raised  as  to  the  binding  effect  of  the  promissory 
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notes  upon  the  mill  company,  on  account  of  the  form  in  which  they 
were  executed,  and  the  purpose  for  which  two  of  them  were  made, 
it  is  unnecessary  to  consider ;  because  all  the  claims  that  were  al- 
lowed, if  allowable  at  all,  were  admissible  under  the  general  counts 
in  the  actions. 

-  It  appears  from  the  report,  that  the  dealings  between  the  judgment 
creditors  and  the  mill  company  originated  in  an  arrangement,  under 
which  the  former  were  to  receive  and  sell,  on  an  allowance  of  com- 
missions and  other  charges,  the  manufactured  goods  of  the  latter, 
guaranteeing  the  sales  of  the  goods,  and  advancing  thereon  in  cash 
and  acceptances,  and  notes  as  used  in  the  course  of  dealing,  to  the 
amount  of  three  fourths  of  their  value.  It  also  appears,  that  the 
agreement  on  the  part  of  the  judgment  creditors  was  at  all  times 
fully  performed ;  and  that  at  the  commencement  of  their  actions  they 
had  paid  for  the  avails  of  all  the  sales  of  goods,  which  had  matured 
up  to  that  time,  and  had  also  advanced,  in  cash  and  the  payment  of 
matured  notes  and  acceptances,  the  sum  of  $149,062,  over  and 
above  all  matured  sales  and  moneys  received, — the  unmatured  notes 
and  acceptances  being  to  a  still  much  larger  amount,  and  greatly 
exceeding  the  unmatured  sales,  as  will  .be  hereafter  more  fully  seen. 

Such  appears  to  have  been  the  state  of  the  account  between  the 
parties  at  the  commencement  of  the  suits,  as  reported  by  the  refer- 
ees. According  to  their  finding,  there  was  a  balance  then  due  the 
judgment  creditors  for  over  advances  of  $149,062 ;  and  such  being 
the  report,  that  sum  must  be  taken  to  have  been  legally  and  properly 
recoverable  by  them  at  that  time  in  the  suits,  unless  it  shall  appear 
that  claims  were  allowed,  which  ought  not  to  have  been  allowed,  or 
payments  or  credits  disallowed  which  ought  to  have  been  allowed. 

We  are  not  called  upon  to  go  into  an  examination  of  all  the  items 
in  the  account  between  the  parties,  but  only  of  such,  as  we  have  be- 
fore remarked,  as  raised  some  question  of  law  which  appears  to  have 
been  presented  by  the  report  for  the  consideration  and  opinion  of 
the  court.  The  matters  of  fact  upon  which  the  questions  arise,  ap- 
pear to  be  fully  and  distinctly  stated ;  and  from  these  and  other  de- 
tails in  the  report,  I  am  free  to  say,  that  the  proceedings  of  the 
referees,  after  a  careful  and  somewhat  critical  examination  of  them,, 
appear  to  me,  as  far  as  I  can  see,  to  evince  no  other  purpose  than 
that  of  a  just  performance  of  duty. 
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It  appears  that  items  in  the  account  of  the  judgment  creditors, 
very  considerable  both  in  number  and  amount,  being  objected  to, 
were  disallowed;  and  that  several  claims  set  up  by  the  mill  com- 
pany, though  objected  to,  were  allowed.  The  only  items  of  any  im- 
portance in  the  account  of  the  judgment  creditors,  which  were  al- 
lowed against  objections  made  to  them,  except  one  which  deserves  a 
distinct  consideration  and  will  be  presently  mentioned,  were  for 
commissions  and  charges  on  goods  sold,  money  paid  for  the  salary 
of  the  mill  company's  treasurer,  and  money  paid  at  the  request  of 
the  company  for  extra  interest  in  raising  money  for  its  use  to  enable 
it  to  meet  and  pay  its  accommodation  drafts.  These  claims,  on  the 
facts  stated  in  the  report,  do  not  appear  to  have  been  improperly  al- 
lowed ;  and  as  to  the  amount  which  ought  to  have  been  allowed  upon 
them,  that  was  a  matter  entirely  within  the  province  of  the  referees, 
and  not  the  subject  of  re-examination,  unless  upon  the  ground  of 
misconduct  or  gross  partiality,  at  the  instance  of  the  plaintiffs  or  any 
one  else. 

We  come,  then,  to  the  item  just  alluded  to,  of  46,912,  charged 
by  the  judgment  creditors,  who  compose  the  present  firm  of  Rich- 
ardson, Burrage  &  Co.,  for  money  paid  by  them  in  discharge  of  a 
balance  due  from  the  mill  company  to  the  old  firm  of  Richardson, 
Burrage  &  Co.  The  two  firms  are  distinguished  in  this  way.  The 
old  firm  consists  of  three  partners ;  the  new  firm  consists  of  four, 
two  of  the  old  partners,  and  two  new  ones.  The  old  firm  was  a 
large  stockholder  in  the  mill  company,  owning,  it  is  stated,  one  third 
of  the  whole  stock,  and  acted  during  its  existence,  under  a  mutual 
agreement,  as  the  selling  agent  of  the  mill  company.  The  new  firm 
assumed  and  continued  the  business  of  the  old  firm,  acting  as  selling 
agent  of  the  mill  company  under  the  same  agreement,  in  place  of, 
and  under  the  same  name  and  style  borne  by  the  old  firm.  The 
facts  in  relation  to  the  item  in  question,  as  stated  in  the  report  of 
the  referees,  are  these.  The  mill  company,  by  its  treasurer,  reques- 
ted the  new  firm,  in  other  words  the  judgment  creditors,  to  pay  and 
adjust  the  balance  due  the  old  firm,  and  charge  it  in  their  account 
to  the  mill  company.  They  did  adjust  it  accordingly,  and  the  old 
firm  credited  the  mill  company  with  the  amount  of  the  balance  as 
received  of  the  judgment  creditors,  and  rendered  their  account  to 
the  mill  company  balanced  by  the  credit  in  full. 
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On  the  facts  thus  stated,  the  transaction  had  the  assent  of  all  the 
three  parties,  and  by  it  the  mill  company  was  discharged  from  its 
liability  to  the  old  firm,  so  that  the  latter  had  no  longer  any  right  of 
action  against  it ;  and  can  there  be  any  doubt  that  the  mill  company 
became  a  debtor  to  the  judgment  creditors  for  the  amount,  or  that 
the  amount  might  be  recovered  by  them  in  an  action  for  money  had 
and  received  or  money  paid  and  advanced  ?  If  the  transaction  were 
to  be  considered  rather  as  a  transfer  or  assignment  of  the  demand, 
than  as  extinguishing  the  old  debt  and  creating  a  new  one,  and  the 
consideration  paid  had  been  something  other  than  money,  it  would 
seem  to  bring  the  question  as  to  the  form  of  action,  the  demand 
being  for  money  advanced,  within  the  principle  adopted  in  Wilson  v. 
Coupland,5  Barn.  &  Aid.  228,  recognized  and  confirmed  in  Whar- 
ton v.  Walker,  4  Barn  &  Cres.  163.  But  on  the  facts  stated,  it 
must  be  taken  that  the  original  debt  was  satisfied  by  actual  payment, 
and  therefore  extinguished ;  and  from  the  acknowledgment  of  pay- 
ment in  general  terms,  it  must  be  inferred  that  it  was  dicharged  by 
the  payment  of  money  or  what  was  equivalent  thereto. 

It  is  said,  that  the  treasurer  had  no  authority  to  give  the  assent  of 
the  mill  company  to  any  such  transaction,  or  to  bind  it  in  any  such 
way.  But  the  treasurer  was  not  merely  and  simply  the  keeper  of 
the  moneys  of  the  company,  according  to  the  ordinary  definition  of 
such  an  office.  He  was  its  fiscal  Agent  for  other  purposes.  He  was 
empowered  by  the  directors  to  borrow  money  in  the  name  and  for 
the  use  of  the  company ;  and  was  not  the  transaction  in  question,  in 
substance  and  effect,  if  not  in  form,  a  borrowing  of  money  for  the 
use  of  the  company  ?  Besides,  in  addition  to  other  duties,  such  as 
purchasing  the  materials  to  be  used  in  manufacturing,  directing  the 
kinds  of  goods  to  be  manufactured,  and  receiving  all  moneys  due 
from  agents  and  others,  he  had  a  general  authority  given  him  by  the 
by-laws  to  pay  the  debts  of  the  company ;  and  could  he  not  pay  a 
debt,  or  enter  into  an  arrangement  for  the  payment  of  a  debt,  in  the 
manner  in  which  this  was  done  ?  It  appears  to  me  that  in  regard  to 
this  no  serious  doubt  can  be  entertained. 

It  is  also  said,  that  the  treasurer  was  a  partner,  and  therefore  inter- 
ested, both  in  the  old  and  new  firm.  So  he  was,  and  was  so  known 
to  be  by  the  mill  company  not  only  when  it  appointed  him  treasurer 

and  when  it  afterwards  refused  to  accept  his  resignation  of  the  office, 
xxiii.        92 
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but  also  when  it  made  the  firms  its  selling  agents.  With  this  knowl- 
edge, the  company  could  not  be  allowed  to  object,  and  if  so  no  one 
else  can  object,  that  his  connection  with  the  firms  disqualified  him  to 
perform  the  proper  functions  of  treasurer  in  this  or  any  other  matter 
in  which  they  might  have  an  interest  growing  out  of  the  agency.  If 
he  had  not  so  acted,  the  agency  could  not  have  been  executed,  but 
must  have  been  discontinued,  and  the  purpose  of  the  contracting 
parties  have  been  defeated.  But  there  was  nothing  in  this  par- 
ticular transaction  that  was  wrong  in  itself  considered,  or  at  all 
prejudicial  to  the  interests  of  the  mill  company.  It  was  simply  a 
transfer  of  indebtedness  from  the  old  to  the  new  firm,  making  the 
latter,  instead  of  the  former,  whose  place  and  business  it  had  suc- 
ceeded to  in  the  agency,  the  creditor  of  the  company. 

But  it  is  also  to  be  remembered,  as  a  fact  not  without  its  effect 
upon  the  question,  that  an  account  was  rendered,  stating  the  bal- 
ance, the  payment  of  it,  and  by  whom  the  payment  was  made.  The 
account  was  rendered  the  30th  of  September,  1848,  and  no  objec- 
tion being  made  to  the  account  as  stated  and  balanced,  the  transac- 
tion may  be  deemed  to  have  been  acquiesced  in.  This  is  the  rule 
of  law  in  matters  of  account  of  a  commercial  nature,  if  not  in  mat- 
ters of  account  in  general;  and  there  is  no  reason  why  it  should  not 
apply  to  a  private  corporate  body,  engaged  in  trade,  and  conducting 
its  affairs  through  the  instrumentality  of  officers  and  agents,  as  well 
as  to  individual  natural  persons,  carrying  on  similar  business,  and 
transacting  it  either  in  person  or  through  the  agency  of  others.  It 
may  be  added,  that  the  equity  of  the  claim  is  very  apparent  The 
referees  examined  the  account  of  the  old  firm,  and  found  the  balance 
which  was  paid  it  to  have  been  justly  due. 

It  is  farther  insisted  by  the  plaintiffs,  that  the  judgment  creditors 
had,  previous  to  the  commencement  of  their  suits,  sold  on  credit  a 
large  amount  of  goods  consigned  to  them  by  the  mill  company,  and 
that  the  amount  of  these  sales,  although  the  credit  given  upon  them 
had  not  then  expired,  should  have  been  allowed  in  payment  or  satis- 
faction of  the  claims  composing  the  balance  found  then  due. 

It  appears  that  sales  had  been  so  made  to  the  amount  of  $148,- 
695 ;  that  the  sales  matured  at  different  times  from  the  19th  of  July, 
1849,  to  the  18th  of  January,  1850;  and  that  the  sales  were  cred- 
ited in  account,  stating  the  times  when  due.    It  also  appears,  that 
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the  judgment  creditors  had,  previous  to  the  commencement  of  their 
suits,  given  notes  and  accepted  drafts  for  the  mill  company  to  the 
amount  of  $198,824,  payable  at  different  times  from  the  23d  of  May 
to  the  11th  of  October  1849,  and  that  the  notes  and  drafts,  although 
not  matured,  were  charged  in  account,  mentioning,  as  in  the  case  of 
the  sales,  the  times  of  their  maturity.  It  is  evident,  that  this  mode 
of  keeping  the  accounts,  on  the  one  hand  crediting  sales  before  ma- 
tured, and  on  the  other  charging  notes  and  acceptances  before  due 
and  payable,  or  before  paid,  was  merely  for  the  sake  of  convenience 
and  accuracy,  and  to  present  the  transactions  as  they  occurred  in  an 
intelligible  form,  and  could  not  accelerate  or  in  any  way  alter  the 
legal  liability  of  either  party. 

The  judgment  creditors  were  factors,  selling  goods  for  the  mill 
company  on  commission;  and  it  becomes  a  material  question, 
whether  a  factor,  in  the  case  of  a  sale  by  him  of  goods  on  a  credit, 
is,  as  the  plaintiffs  contend,  instantly  or  immediately  liable  to  the  ft 
principal  for  the  amount  of  the  sales ;  or,  in  other  words,  whether  • 
the  principal  has  any  legal  right  of  action  against  the  factor  until 
the  credit  has  expired.  Whatever  doubt  may  have  once  existed  on 
the  subject,  I  think  the  question  is  now  settled,  by  judicial  decisions 
and  the  opinions  of  eminent  commentators  on  the  law,  both  in  Eng- 
land and  in  this  country.  It  is  established,  that  the  undertaking  of 
the  factor  is  merely  to  answer  for  the  solvency  of  the  buyers  of  the 
goods,  or,  rather,  to  guarantee  to  the  principal  the  payment  of  the 
debts  due  from  the  buyers.  He  becomes  liable  to  pay  to  the  princi- 
pal the  amount  of  the  purchase  money,  if  the  buyers  fail  to  pay  it 
when  it  becomes  due.  This  is  the  effect  and  whole  extent  of  his 
engagement  The  doctrine  is  so  laid  down  in  all  the  adjudged  cases, 
with  few  exception,  and  is  recognized  as  the  true  doctrine  by  Chan- 
cellor Kent  in  his  commentaries,  and  by  Judge  Story  in  his  treatise 
on  agency.  And  I  think  it  necessarily  must  be  so,  if  the  factor  has 
authority  to  sell  on  credit,  as  he  indisputably  has,  and  if  the  princi- 
pal may  maintain  an  action  against  the  buyers  of  the  goods,  which 
has  been  often  adjudged,  and  is  no  where  denied. 

Some  confusion  has  arisen  on  this  subject  from  the  decisions  on 
the  question,  whether  the  undertaking  of  a  factor  is  a  contract  within 
the  statute  of  frauds,  and  so  must  be  in  writing.  The  better  opinion 
is,  that  it  need  not  be  in  writing;  that,  though  a  guarantee,  it  is  not 
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a  collateral  engagement,  but  an  original  and  absolute  one,  that  the 
prices  for  which  the  goods  are  sold,  or  the  debts  created  by  the  sales 
of  the  goods,  shall  be  paid  to  the  principal  when  the  credit  given  on 
the  sales  shall  have  expired.  Thus,  in  summining  up  the  law  on 
the  subject  in  a  note  in  1  Amer.  Lead.  Cas.  659,  660,  it  is  said, 
that  the  contract  is  "  a  direct  and  absolute  engagement  by  the  factor, 
that  the  debts  for  which  the  goods  are  sold  shall  be  paid  at  the  time 
they  are  due,  or,  in  other  words,  that  they  shall  be  cask  in  the  prin- 
cipal's account  at  the  time  they  are  due" 

The  plaintiffs  insist  that  the  lex  loci  must  govern  the  decision  of 
this  question  ;  and  to  show  the  law  of  the  place  where  the  contract 
was  made  and  executed,  they  cited  the  case  of  Swan  v.  Nesmith,  7 
Pick.  220.  In  that  case,  the  question  was,  whether  the  undertaking 
of  the  factor  was  within  the  statute  of  frauds.  The  court  held  the 
liability  to  be  original,  and  that  a  guarantee  of  that  nature  need  not 
be  in  writing.  But  they  expressly  admitted,  that  where  the  goods 
are  sold  upon  credit,  the  liability  of  the  factor  is  not  fixed  until  the 
time  of  payment  arrives.  The  case,  therefore,  so  far  as  it  has  any 
application  to  the  present  question,  is  an  authority  against,  rather 
than  for  the  plaintiffs.  But  if  it  was  otherwise,  it  could  not  be  al- 
lowed to  prevail  against  the  general,  and  what  I  conceive  to  be  the 
established  rule  of  commercial  law.  In  Swift  v.  Tyson,  16  Pet  1, 
it  is  laid  down,  as  I  have  had  occasion  once  before  in  an  important 
matter  to  show,  that  the  true  interpretation  and  effect  of  contracts 
and  other  instruments  of  a  commercial  nature,  in  suits  in  the  courts 
of  the  United  States,  are  to  be  sought,  not  in  the  decisions  of  the 
local  tribunals,  but  in  the  general  principles  and  doctrines  of  com- 
mercial jurisprudence. 

From  what  has  been  said,  it  follows,  that  the  judgment  creditors, 
at  the  time  of  the  commencement  of  their  suits,  were  not  chargeable 
for  the  sales  of  goods  made  by  them  before  that  time,  but  due  and 
payable  at  different  times  afterwards,  beyond  the  amount,  at  any 
rate,  of  what  they  were  bound  by  their  agreement  to  advance  upon 
them.  To  that  extent  the  advances  might  be  treated  as  payment  in 
advance  of  so  much  towards  the  goods,  and  so  far  the  one  might  be 
set  off  against  the  other.  But  all  moneys  advanced  on  account,  be- 
yond the  amount  agreed  to  be  advanced  upon  the  goods,  would  con- 
stitute a  present  legal  debt  for  which  there  would  be  a  present  legal 
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right  of  action.  We  have  already  seen  the  extent  of  the  difference 
existing  in  favor  of  the  judgment  creditors  at  the  commencement  of 
the  suits,  between  the  amount  of  sales  then  matured  and  the  amount 
of  moneys  then  actually  advanced,  and  also  between  the  aggregate 
of  unmatured  sales  and  the  aggregate  of  unmatured  notes  and  ac- 
ceptances. It  does  not  appear  what  portion  of  the  advances  stipula- 
ted to  be  made  was  to  be  in  ready  money,  and  what  portion  in  notes 
and  acceptances  on  time ;  but  it  is  to  be  inferred  from  the  report, 
that  the  advances  were  made,  both  in  point  of  form  and  time,  ac- 
cording to  the  calls  of  the  mill  company,  and  in  such  manner  as 
suited  its  wants  and  wishes.  If  the  company  procured  and  had  the 
benefit  of  the  advances,  it  is  thereby  precluded  from  objecting  to 
them  as  not  answering  the  agreement,  whatever  may  have  been  the 
form  in  which  they  were  made.  Considering  the  unmatured  notes 
and  acceptances,  therefore,  as  satisfying  the  agreement  as  to  advan- 
ces upon  the  unmatured  sales,  the  judgment  creditors  had,  at  the 
commencement  of  their  suits,  arising  from  over  advances,  an  actual 
unpaid  and  unsatisfied  balance  due  them  from  the  mill  company  of 
9149,062,  which  they  had  a  legal  right  to  sue  for  and  secure  by  at- 
tachment of  the  property  of  the  company.  Indeed,  upon  any  adjust- 
ment, or  any  appropriation  of  the  advances  to  the  sales,  not  directly 
at  variance  with  the  agreement  and  the  practical  construction  put 
upon  it  by  the  acts  of  the  parties,  the  balance  at  that  time  would 
greatly  exceed  what  was  ultimately  recovered  in  the  suits. 

But  it  is  said,  that  when  the  sales  in  question  matured,  if  not  be- 
fore, especially  when  the  money  was  received  upon  them,  they  ope- 
rated as  payment  of  so  much  of  the  claims  for  which  the  suits  were 
brought,  and  should  be  so  treated.  Whether  this  be  so  or  not,  will 
be  readily  seen  by  recurring  to  the  facts.  The  money  on  these  sales 
became  due  at  different. times  from  the  19th  of  July,  1849,  to  the 
18th  of  January,  1850.  On  the  credit  of  these  sales,  the  judgment 
creditors  had,  previous  to  the  commencement  of  their  suits,  given 
notes  and  accepted  drafts  for  the  mill  company,  not  only  amounting 
to  a  sum  much  larger  than  the  amount  of  the  sales,  but  payable  at 
different  times  from  the  23d  of  May  to  the  11th  of  October,  1849, 
much  earlier  than  the  money  on  the  sales  would  become  due.  For 
these  notes  and  acceptances,  the  judgment  creditors  had  a  lien  on 
the  goods,  and  of  course  on  their  proceeds.    Was  it  not,  therefore, 
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legal,  as  well  as  just  and  equitable,  that  the  money  arising  from  the 
sales  should  be  applied,  as  it  became  due,  in  satisfaction  of  the  ad- 
vances the  judgment  creditors  were  obliged  to  make  in  payment  of 
the  notes  and  acceptances  as  they  fell  due?  The  application  was 
so  made ;  and  I  have  no  doubt  that  it  was  in  accordance  both  with 
the  usage  in  such  cases  and  with  law. 

The  referees,  it  appears,  allowed  all  payments  made  by  the  mill 
company,  arising  from  sales  or  otherwise,  down  to  February  15th, 
1851,  when  the  accounts  between  the  parties  closed,  deducting  from 
the  sales,  advances,  commissions,  and  other  proper  charges  upon 
them ;  and  it  was  by  the  allowance  of  such  payments,  and  the  with- 
drawal by  the  judgment  creditors  of  their  claim  for  three  fifths  notes, 
that  the  balance  due  them  at  the  commencement  of  their  suits  was 
reduced  down  to  the  sum  recovered  by  the  judgments.  In  this  way, 
the  balance  of  the  subsequent  account  between  the  parties  was 
,  ascertained  and  allowed,  not  to  the  prejudice,  but  to  the  benefit  of 
the  plaintiffs. 

I  have  thus  noticed  in  a  summary  way  all  the  material  facts  and 
points  connected  with  the  merits  of  the  case ;  and  upon  considera- 
tion of  the  whole,  I  am  of  opinion,  that  the  plaintiffs  have  no  claim 
in  equity  to  have  the  property  relieved,  either  wholly  or  partially, 
from  the  lien  created  by  the  attachments,  or  from  the  enforcement 
of  the  lien  by  execution  of  the  judgments,  and,  consequently,  that 
the  injunction  moved  for  ought  not  to  be  granted. 
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John  Wood,  Jr.,  v.  Philo  A.  Matthews. 

Revenue  Laws  of  United  States.     Removal  of  suit  from  state  court 
to  Circuit  Court.    Motion  to  dismiss.    Amount  in  controversy. 

When  a  cause  is  removed  from  the  state  court  into  the  Circuit  Court  of  the  United 
States  under  the  provisions  of  the  Act  of  Congress  of  March  2, 1888,  as  having 
been  commenced  against  an  officer  of  the  United  States,  or  other  person,  for 
an  act  done  ander  the  revenue  laws  of  the  United  States,  or  nnder  color  thereof, 
the  question,  whether  the  property,  for  the  taking  of  which  the  action  was 
brought,  was  seized  by  the  defendant  in  the  performance  of  his  duty  as  an  offi- 
cer of  the  customs,  nnder  the  revenue  laws,  is  a  matter  of  fact,  involved  in  the 
merits  of  the  case,  and  cannot  be  raised  or  determined  upon  a  motion  to  dis- 
miss the  suit 

The  Act  of  Congress  gives  the  jurisdiction  and  right  of  removal  "  in  any  case" 
falling  within  the  particular  class  of  cases  provided  for,  without  any  regard  to 
the  amount  in  controversy  in  the  suit.  Hence  no  question  can  be  raised  in  the 
Circuit  Court,  based  upon  the  trifling  value  of  the  property,  for  the  taking  of 
which  the  suit  was  commenced. 

This  was  an  action  originally  commenced  in  one  of  the  subordi- 
nate courts  of  this  state,  held  by  a  justice  of  the  peace,  and  was 
removed  from  such  state  court  into  this  court,  at  the  instance  of  the 
defendant,  by  a  writ  of  habeas  corpus  cum  causa.  It  was  an  action 
of  trespass  for  taking  and  detaining  a  certain  horse  belonging  to  the 
plaintiff.  After  its  removal  to  this  court,  the  plaintiff  appeared  and 
filed  a  motion  to  dismiss  the  case  for  want  of  jurisdiction,  alleging 
that  the  cause  of  action  did  not  proceed  from,  nor  the  action  bring 
in  question,  any  act  or  thing  done  by  the  defendant  as  an  officer  un* 
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der  the  revenue  laws  of  the  United  States,  and  that  the  damages  de- 
manded, being  only  ten  dollars,  were  too  small  and  inconsiderable  to 
be  the  subject  of  adjudication  in  this  court 

D.  A.  Smalley  for  plaintiff. 

C.  W.  Prentiss,  and  A.  Underwood,  district  attorney,  for  defendant. 

Prentiss,  J.  The  removal  of  the  cause  to  this  court,  and  the 
jurisdiction  of  this  court  over  it,  are  regulated  by,  and  dependent 
entirely  upon,  the  provisions  of  the  act  of  Congress  of  March  2, 
1833,  passed  in  pursuance  of  the  clause  of  the  constitution,  which 
declares,  that  the  judicial  power  of  the  United  States  shall  extend  to 
all  cases,  in  law  and  equity,  arising  under  the  constitution,  laws,  or 
treaties  of  the  United  States.  After  giving,  in  general  terms,  juris- 
diction to  the  circuit  courts  in  all  cases  arising  under  the  revenue 
laws,  the  act  provides,  that  "  in  any  case,  where  suit  or  prosecution 
shall  be  commenced  in  a  court  of  any  state,  against  any  officer  of 
the  United  States,  or  other  person,  for  or  on  account  of  any  act 
done  under  the  revenue  laws  of  the  United  States,  or  under  color 
thereof,  &c,  such  officer,  or  other  person,  may,  at  any  time  before 
trial,  remove  the  cause  into  the  circuit  court  for  trial." 

The  act  prescribes  the  mode  of  removal,  and  what  shall  be  neces- 
sary to  effect  the  removal.  There  must  be  a  petition  to  the  circuit 
court,  setting  forth  the  nature  of  the  suit;  an  affidavit  verifying  the 
petition ;  and  a  certificate  signed  by  an  attorney  or  counsellor  at  law, 
stating  that,  as  counsellor  for  the  petitioner,  he  has  examined  the  pro- 
ceedings against  him,  and  has  carefully  inquired  into  all  the  matters 
set  forth  in  the  petition,  and  that  he  believes  the  same  to  be  true. 
The  petition,  affidavit,  and  certificate  being  presented  and  filed, 
"  the  cause,"  as  the  act  declares,  "  shall  thereupon  be  entered  on 
the  docket  of  the  circuit  court,  and  shall  be  thereafter  proceeded  in 
as  a  cause  originally  commenced  in  that  court1' 

The  clerk  of  the  circuit  court  is  thereupon  to  issue  a  writ  of  cer- 
tiorari, or  a  writ  of  habeas  corpus  cum  causa,  as  the  case  may  re- 
quire, which  shall  be  served  in  the  manner  prescribed  by  the  act 
And  the  act  then  proceeds  to  say,  that  "  thereupon  it  shall  be  the 
duty  of  the  state  court  to  stay  all  farther  proceedings  in  the  cause ; 
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and  the  suit,  upon  the  service  of  such  writ  of  certiorari,  or  habeas 
carpus,  shall  be  deemed  and  taken  to  be  removed  to  the  circuit  court, 
and  any  farther  proceedings,  trial,  or  judgment  therein,  in  the  state 
court,  shall  be  wholly  null  and  void.1' 

The  action,  when  thus  removed  here,  is  to  be  "  proceeded  in  as  a 
cause  originally  commenced  in  the  circuit  court.1'  But  any  action 
in  this  court,  either  original  or  removed,  may  be  dismissed  upon 
motion,  founded  upon  proper  matter,  and  showing  that  the  court  has 
not  jurisdiction  of  the  case,  or  that  it  was  irregularly  brought  here. 
If  the  property  sued  for  in  the  present  aotion  was  of  such  a  nature 
as  not  to  be  liable  to  seizure  under  the  revenue  laws  of  the  United 
States,  under  any  circumstances,  it  might  perhaps  be  said  to  be  ap- 
parent, that  the  case  does  not  come  within  the  act  of  Congress,  and 
on  that  assumption,  supposing  it  to  be  well  founded,  the  cause  might 
properly  be  dismissed  on  motion,  and  remanded  to  the  state  court. 
But  horses  are  not  only  property  subject  to  duty,  and  liable  to  seiz- 
ure on  being  imported  contrary  to  the  provisions  of  law ;  but  be- 
come forfeited  whenever  employed  as  the  means  of  transporting  or 
bringing  into  the  country  any  goods  illegally  imported ;  and  whether 
the  horse  in  question  was  in  truth  seized  and  taken  by  the  defend- 
ant in  the  exercise  of  his  functions  and  performance  of  his  duty  as 
an  officer  of  the  customs  under  the  revenue  laws,  as  set  forth  in  his 
petition  for  the  removal  of  the  cause,  is  a  matter  of  fact  belonging 
to  and  forming  a  part  of  the  merits  of  the  case.  It  is  involved  in 
the  inquiry  whether  the  taking  and  detention  were  lawful  and  justi- 
fiable, and  must  be  determined,  not  in  a  summary  way  on  motion 
and  affidavits  contradicting  and  denying  the  fact  so  stated  and  veri- 
fied in  the  requisite  form,  but  on  trial  of  the  merits  in  the  usual 
course  of  proceeding. 

As  to  the  inconsiderable  value  of  the  property  sued  for,  or  the 
small  amount  of  damages  demanded  in  the  action,  it  is  sufficient  to 
say,  that  jurisdiction  and  the  right  of  removal  are  given,  "  in  any 
cast "  falling  within  the  particular  class  of  cases  provided  for,  with- 
out any  regard  to  the  amount  in  controversy  in  the  suit  We  can 
therefore  make  no  distinction  between  a  suit  involving  much,  and  a 
suit  involving  little,  because  the  act  makes  none.  Nor  can  we,  for 
the  same  reason,  go  into  any  considerations  of  expense  or  inconve- 
nience to  the  parties,  as  compared  with  the  amount  in  controversy. 
xxiii.        93 
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These  are  all  matters  of  legislative  rather  than  of  judicial  cogni- 
zance. It  may  be  observed,  however,  that  though  the  property  be 
of  small  value,  the  principle  or  question  of  authority  involved  in  the 
case  may  be  important,  and  such  as  ought  to  be  decided  by  the  na- 
tional rather  than  the  state  judiciary.  It  may  also  be  added,  that 
the  jurisdiction  of  justices  of  the  peace  being  by  the  state  law  final 
where  the  sum  demanded  in  damages  does  not  exceed  ten  dollars, 
officers  of  the  customs,  unless  cases  so  brought  against  them  before 
these  inferior  local  tribunals  are  liable  to  be  removed  into  this  court 
for  trial,  might,  if  not  deterred  from  the  performance  of  their  duties, 
be  made  the  victims  of  vexatious  suits  and  unjust  judgments. 

The  proceedings  in  removing  the  cause  appearing  to  be  in  all  re- 
spects in  conformity  with  the  act  of  Congress,  and  the  case  conse- 
quently being  regularly  and  rightly  in  court,  the  motion  to  dismiss 
must  be  overruled,  leaving  the  plaintiff  of  course  no  alternative  but 
that  of  prosecuting  the  action  here  or  becoming  nonsuit. 
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Amasa  C.  Moore,  Assignee  of  Samuel  W.  Jones,  v.  Samuel  W. 
Jones  and  Others. 

Bankruptcy.  Right  of  assignee  to  collect  judgment  recovered  by 
bankrupt.  What  claims  pass  to  assignee.  Remedial  statute. 
Action  to  recover  usury  paid.  Such  claim  vests  in  assignee. 
Jurisdiction  of  district  court.  Allowance  of  expenses  of  attorney 
of  bankrupt 

Whenever  a  judgment  n  recovered  for  a  debt,  or  claim,  due  to  a  bankrupt  and 
belonging  to  hie  assignee,  whether  by  the  bankrupt  himself  or  by  a  third  person 
in  bis  right,  the  assignee  is  entitled  to  the  money  recovered  by  such  judgment; 
and  if  the  judgment  recovered  have  not  been  paid,  a  court  of  equity  may  arrest 
the  payment  of  it  to  the  bankrupt,  or  the  one  who  sues  in  his  right,  and  order 
the  money  paid  to  the  i 


There  is  a  distinction  between  an  action  given  by  statute  to  the  party  aggrieved, 
and  an  action  given  to  any  one  who  will  sue,— the  former  being  remedial,  and 
the  latter  penal. 

Under  the  statute  of  Vermont,  which  gives  to  one  paying  usurious  interest  the 
right  to  recover  back,  by  action  of  assumpsit,  the  amount  so  paid,  the  exoess 
of  interest  paid  becomes  money  in  the  hands  of  the  creditor  belonging  to  the 
debtor,  and  recoverable  as  money  had  and  received  to  his  use;  and  an  absolute 
and  perfect  interest  therein  vests  in  the  debtor,  existing  anterior  to  the  bringing 
of  an  action,  and  not  a  mere  inchoate  right,  dependent  on  his  suing,  or  on  any 
other  personal  act,  to  be  by  him  performed. 

And  the  right  to  recover  back  money  so  paid  is  a  right  vested  in  property,  or,  in 
the  words  and  sense  of  the  bankrupt  act  of  1841,  a  "  right  of  property,"  which 
passes  to  and  vests  in  the  assignee  under  the  bankruptcy. 
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And  if  the  bankrupt,  after  the  decree  of  bankruptcy,  have  brought  such  action  in 
his  own  name  in  the  state  court,  and  obtained  a  judgment,  without  his  bank- 
ruptcy being  pleaded  by  the  defendant  in  bar  of  the  recovery,  the  district  court 
of  the  United  States  have  power,  upon  petition  brought  by  the  assignee,  while 
the  judgment  remains  unpaid,  to  so  far  interfere  with  the  judgment,  as  to  order 
the  amount  paid  to  the  assignee. 

And  it  is  no  objection  to  this  power  being  exercised  by  the  district  court  within 
one  district,  that  the  decree  of  bankruptcy  and  the  proceedings  under  it  were 
had  in  the  district  court  within  another  district. 

But  if  the  assignee  asks  the  interposition  of  the  equity  powers  of  the  court,  to  give 
him  the  benefit  of  the  judgment  recovered  by  the  bankrupt,  he  must  take  it,  if 
he  would  have  it,  subject,  not  only  to  such  charges  in  the  suit  at  law  as  were 
legally  taxable  and  recoverable  as  costs,  but  also  to  all  other  reasonable  charges 
and  expenses  incurred  in  obtaining  the  judgment. 

But  charges  for  services  rendered  by  the  attorney  of  the  bankrupt,  in  the  suit  at 
law,  in  opposing  a  motion  there  preferred  by  the  assignee  to  be  allowed  to  en- 
ter and  prosecute  the  claim,  do  not  come  within  this  principle,  and  cannot  be 
allowed  as  a  charge  against  the  fund. 

And  if  the  attorney  is  made  a  defendant  in  the  proceedings  in  this  court,  as  it  is 
proper  he  should  be,  and  the  fund,  by  interlocutory  decree  of  the  court,  is  al- 
lowed to  be  paid  to  him,  subject  to  the  future  order  of  the  court,  and  the  ulti- 
mate decree  of  the  court  be,  that  he  pay  the  money  to  the  assignee,  he  will  be 
allowed  to  retain,  in  addition  to  the  amount  allowed  for  the  charges  and  ex- 
penses incurred  in  prosecuting  the  suit  at  law,  all  his  necessary  actual  charges 
and  expenses  in  this  proceeding,  but  not  fees  for  his  services  as  counsel  in  de- 
fending at;  but,  if  he  have  himself  acted  as  his  own  counsel  in  this  proceeding, 
lie  will  be  allowed  costs,  as  between  party  and  party. 

This  was  a  petition  addressed  to  the  equity  jurisdiction  of  the 
court  under  the  bankrupt  act,  and  set  forth  the  following  facts. 
Jones,  one  of  the  respondents,  was  declared  a  bankrupt,  on  his  own 
application,  by  the  District  Court  of  the  United  States  in  the  north- 
ern district  of  New  York,  and  Moore,  the  petitioner  here,  was  ap- 
pointed his  assignee.  After  Jones  had  obtained  his  certificate  of 
discharge,  an  action  for  money  had  and  received  was  commenced  in 
his  name,  by  his  direction,  or  consent,  in  the  state  court  in  Ver- 
mont, against  the  respondent  Austin,  on  a  claim  or  cause  of  action 
which  had  accrued  to  Jones  prior  to  his  bankruptcy,  but  which  he 
had  omitted  to  insert  in  his  schedule  of  property  accompanying  his 
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application  to  be  declared  a  bankrupt,  and  of  which  the  assignees 
had  no  knowledge.  Austin,  the  defendant  in  the  action,  did  not 
plead  the  bankruptcy  of  Jones  in  bar  of  a  recovery,  and  a  judgment 
was  recovered  against  him  in  the  county  court,  which  was  ultimately 
affirmed  in  the  supreme  court  The  petition,  after  stating  the  above 
facts,  claimed  the  money  recovered  in  the  judgment  ae  assets  be- 
longing to  Moore,  as  assignee  of  Jones,  and  prayed,  that  it  might  be 
decreed  to  be  paid  to  him  for  the  benefit  of  the  creditors  under  the 
bankruptcy.  It  was  alleged  on  the  part  of  the  respondents,  that  the 
claim,  on  which  the  judgment  was  recovered,  was  for  illegal  inter- 
est received  by  Austin  of  Jones  in  violation  of  the  statute  of  Ver- 
mont on  the  subject  of  interest,  and  therefore  was  a  claim  of  such  a 
nature,  that  k  did  not  go  to  the  assignee  of  Jones  on  his  bankruptcy. 
A  sale  and  transfer  of  the  claim  by  Jones  before  his  bankruptcy 
were  also  alleged.  With  these  additional  statements,  the  facts  set 
forth  in  the  petition  were  admitted.  A  temporary  injunction  was 
granted  on  filing  the  petition,  prohibiting  the  payment  of  the  money 
to  Jones,  but  allowing  the  judgment  debtor  to  pay  it  into  the  hands 
of  Mr.  Linsley,  the  attorney  of  Jones,  and  also  one  of  the  respon- 
dents, to  be  held  by  him  subject  to  the  future  order  of  the  court. 

&.  H.  Hodges  for  petitioner. 

C.  Linsley  for  respondent. 

Prentiss,  J.  There  can  be  no  doubt,  that  whenever  a  judgment 
is  recovered  for  a  debt  or  claim  due  to  a  bankrupt  and  belonging  to 
his  assignee,  whether  by  the  bankrupt  himself,  or  by  a  third  person 
in  his  right,  the  assignee  is  entitled  to  the  money  recovered  by  such 
judgment  It  has  been  often  determined,  that  where  an  uncertifi- 
cated bankrupt  sues  and  obtains  judgment,  as  he  may  do  unless  his 
assignees  interfere,  for  a  debt  accrued  to  him  subsequent  to  the 
bankruptcy,  and  is  paid  the  amount  of  the  judgment,  or  where  a  cred- 
itor, after  an  act  of  bankruptcy,  attaches  a  debt  due  the  bankrupt,  ob- 
tains judgment  therefor  against  the  debtor,  and  thereupon  receives  the 
amount  of  the  debt  attached,  the  assignees  may  recover  of  the  bankrupt 
in  the  one  case,  and  of  the  creditor  in  the  other,  the  money  so  respect- 
ively recovered  by  them.    Surely,  in  either  case,  where  the  judgment 
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recovered  has  not  been  paid,  a  court  of  equity  may  arrest  the  payment 
of  it  to  the  bankrupt,  or  the  creditor,  and  order  the  money  paid  over 
to  the  assignees.  The  principal  question  in  the  present  case  there- 
fore is,  whether  the  claim,  on  which  the  judgment  was  recovered 
against  Austin  in  the  state  court,  being  a  claim  for  money  paid  by 
Jones  for  usurious  interest,  passed  to  and  vested  in  the  assignee  of 
the  latter  under  his  bankruptcy.  If  it  did,  it  is  quite  clear,  that  the 
petitioner,  as  such  assignee,  is,  in  equity  ,'entitled  to  the  money  con- 
tained in  the  judgment,  and  that  it  ought  to  be  paid  over  to  him. 

In  the  case  of  Brandon  v.  Pate,  2  H.  Bl.  308,  it  was  held,  that  the 
assignees  of  a  bankrupt  might  recover  money  lost  by  the  bankrupt  at 
play,  in  an  action  of  debt  against  the  winner,  on  the  statute  9  Anne, 
c.  14,  although  by  the  statute  the  action  was  limited  to  the  loserhim- 
self  within  three  months,  and  after  that  to  a  common  informer.  The 
only  question  made  in  the  case  was,  whether  under  the  statute  there 
was  any  debt  or  vested  interest  existing  in  the  loser  of  the  money 
until  he  brought  his  action.  The  argument  on  the  part  of  the  de- 
fendant was,  that  the  action  being  given  to  the  loser  for  a  limited 
time  only,  and  then  to  a  common  informer,  no  debt  vested  in  the 
loser,  any  more  than  in  the  common  informer,  until  action  brought 
But  Rooke,  J.,  said,  there  was  a  clear  distinction  between  remedial 
and  penal  acts, — that  in  the  former  a  debt  is  due  to  the  party  grieved 
before  the  commencement  of  the  action,  but  not  in  the  latter ;  and 
upon  that  distinction,  as  well  as  upon  other  considerations  of  weight, 
judgment  was  given  for  the  plaintiffs.  In  Brandon  v.  Sands,  2  Ves. 
Jr.,  514,  a  case  involving  the  same  general  question,  it  was  again 
urged,  that  no  debt  existed  in  the  loser  of  money  at  play,  until  be 
brought  his  action,  and  consequently  that  the  right  of  action  given 
by  the  statute  was  strictly  personal  in  him.  But  the  Lord  Chancel- 
lor said,  he  had  no  doubt  upon  the  case ;  that  nothing  was  so  clear, 
as  that  where  a  statute  gives  an  action  to  the  party  grieved,  there 
is  an  interest  vested  in  him ;  that  the  limiting  the  time  is  to  let  in 
the  penal  action  by  the  common  informer ;  but  that  while  the  action 
rests  in  the  party  injured,  it  is  a  vested  interest  in  him,  which  on 
his  bankruptcy  passes  to  his  assignees.  In  Carter  v.  Abbott,  1 
Barn.  &  Cres.  444,  a  more  modern  case  of  an  action  on  the  statute 
for  money  lost  by  the  bankrupt  at  play,  although  a  recovery  was 
strenuously  contested  on  other  grounds,  the  right  of  the  assignees  to 
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sue  was  not  even  questioned.  The  principal  thus  asserted  was  re* 
cognized  and  acted  upon  by  the  supreme  court  of  this  state  as  long 
ago  as  when  I  had  the  honor  of  being  a  member  of  it.  In  deliver- 
ing the  opinion  of  the  court  in  HubbtU  v.  Gale,  3  Vt.  266, 1  put  the 
decision  expressly  upon  the  distinction,  now  found  to  be  so  fully  sus- 
tained by  adjudged  cases  directly  in  point,  between  an  action  given 
by  statute  to  the  party  aggrieved,  and  an  action  given  to  any  one  who 
will  sue, — considering  and  treating  the  former  as  remedial,  and  the 
latter  as  penal. 

If  the  right  of  the  assignees  to  sue  and  recover  was  sustainable  in 
the  cases  which  have  been  adverted  to,  there  would  seem  to  be  lit* 
tie  or  no  question  as  to  the  right  of  the  assignees  in  the  present  case. 
The  statute  regulating  the  rate  of  interest  in  this  state,  (Rev.  St. 
366,)  contains  two  distinct  provisions  on  the  subject.  In  one,  it  is 
enacted,  that  no  person  shall  take  for  the  forbearance  of  money,  a 
greater  rate  of  interest  than  six  per  cent,  per  annum.  In  the  other, 
it  is  declared,  that  whenever  a  greater  rate  of  interest  has  been  paid, 
the  person  paying  the  same  may  recover  back  the  amount  so  paid 
above  the  legal  interest,  with  interest  thereon  from  the  time  of  pay- 
ment, in  an  action  of  assumpsit,  declaring  for  money  had  and  re* 
ceived,  or  for  goods  sold  and  delivered,  as  the  case  may  be.  The 
right  of  action  is  not  given,  first  for  a  certain  time  to  the  party  pay- 
ing the  usurious  interest,  and  then  to  any  one  who  will  sue,  but  is 
given  wholly  and  only  to  the  party  paying, — thus  distinguishing  the 
case  in  that  particular  from  the  cases  which  have  been  cited. 

The  excess  of  interest  paid,  being  taken  in  violation  of  the  pro- 
hibitory clause  of  the  statute,  is  recoverable  back,  with  interest 
thereon  from  the  time  of  payment,  in  an  action  of  indebitatus  as- 
sumpsit in  common  form,  subject  to  the  same  limitation,  and  no 
other,  as  actions  of  assumpsit  in  general.  Whether  money  so  paid 
be  treated  as  a  debt  due,  as  so  much  money  owing  the  party  paying 
it,  or  simply  as  money  exacted  and  held  from  him  without  right  and 
against  law,  can  make  no  difference  in  the  result  of  this  case.  Ac- 
cording to  the  provisions  of  the  statute,  which  in  substance,  as  far 
as  concerns  the  remedy,  is  merely  in  affirmance  of  the  common 
law,  the  excess  of  interest  paid  was  money  in  the  hands  of  Austin 
belonging  to  Jones,  and  recoverable  as  money  had  and  received  to 
ht»  use.    An  absolute  and  perfect  interest  was  vested  in  him,  exist- 
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ing  anterior  to  the  bringing  of  an  action, — not  a  mere  inchoate 
right,  dependent  on  his  suing,  or  on  any  other  personal  act  by  him 
performed. 

By  the  bankrupt  act,  "  all  property,  and  rights  of  property  of  every 
name  and  nature,"  whether  in  possession  or  in  action,  are  made  the 
subject  of  assignment,  and  pass  to  and  vest  in  the  assignee.  While 
the  act  does  not  extend  to  rights  of  a  mere  personal  nature,  as  claims 
for  damages  arising  out  of  a  breach  of  promise  to  marry,  or  out  of 
personal  torts  and  injuries,  it  comprehends  every  right  and  interest, 
and  every  right  of  action,  founded  in  or  growing  out  of  property. 
Money  exacted  by  way  of  interest  beyond  the  rate  prescribed,  is 
property  unlawfully  and  wrongfully  taken  from  the  party  paying  it, 
and  the  right  to  recover  it  back  is  a  right  founded  in  property,  or, 
in  the  words  and  sense  of  the  bankrupt  law,  a  "  right  of  property." 
It  is  no  more  a  right  personal  to  the  party  himself,  especially  when 
given  to  and  vested  in  him  absolutely,  than  the  right  to  recover  back 
money  obtained  by  fraud,  or  money  wrongfully  and  illegally  extorted 
in  any  other  way. 

Whether  Jones  could  or  could  not,  after  his  bankruptcy,  under 
any  circumstances,  have  a  right  to  maintain  an  action  in  his  own 
name  to  recover  the  money  in  the  hands  of  Austin,  or,  in  other 
words,  whether  his  bankruptcy  might  or  might  not  have  been  pleaded 
in  bar  of  a  recovery  by  him,  is  a  point  not  essential  to  be  determined. 
In  either  case,  whether  the  bankruptcy  might  or  might  not  have 
been  so  pleaded,  or  whether  the  judgment  recovered  by  Jones  would 
or  would  not  be  a  protection  to  Austin  against  a  suit  by  the  assignee, 
the  latter  would  have  a  remedy  against  Jones,  if  he  had  received  the 
money,  and,  as  he  had  not  received  it,  is  entitled  to  have,  what  is 
virtually  the  same  thing,  the  benefit  of  the  judgment  recovered  by 
him.  It  may  be  observed,  however,  that  the  right  of  the  assignee 
was  undoubtedly  absolute  and  exclusive,  so  that  Jones  had  no  right 
of  action  whatever  to  recover  the  money.  In  England,  it  is  true,  as 
has  been  already  intimated,  an  uncertificated  bankrupt  may  maintain 
an  action  in  his  own  name  for  property  acquired  by  him,  or  upon 
causes  of  action  that  have  accrued  to  him,  subsequent  to  the  bank- 
ruptcy. His  right,  in  such  case,  is  good  against  all  the  world  but 
his  assignees ;  and  unless  they  interpose,  and  require  a  delivery  of 
the  property  or  payment  of  the  money  to  them,  the  bankruptcy  can* 
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not  be  set  up  in  bar  of  the  action.  Bat  this  doctrine  prevails,  under 
the  English  system,  only  in  the  particular  class  of  cases  mentioned, 
— a  class  unknown  here, — and  is  applicable  to  no  other  class.  Here, 
as  we  have  already  seen,  a  bankrupt,  by  the  decree  of  bankruptcy, 
is  divested  of  all  his  property  and  rights  of  property  of  every  name 
and  nature,  and  the  same,  whether  in  possession  or  in  action,  are, 
by  force  of  the  decree,  ipso  facto,  by  operation  of  law,  vested  abso- 
lutely in  his  assignee.  A  recovery  of  the  money  in  the  hands  of  Aus- 
tin, by  Jones,  might  therefore  have  been  prevented  by  pleading  his 
bankruptcy  in  bar  of  the  action  brought  by  him ;  and  it  was  by  rea- 
son of  such  a  plea  not  being  interposed,  that  he  obtained  judgment 
for  that  which  belonged  to  the  assignee,  and  to  which  he  himself  had 
no  right. 

.  If  there  had  been,  as  was  alleged  and  has  been  artemped  to  be 
shown,  a  bona  fide  transfer  of  the  claim  against  Austin,  by  Jones, 
before  his  bankruptcy,  it  would  not  have  passed  to  his  assignee.  In 
such  case,  tbe  assignee  would  have  had  no  right  to  the  claim,  un- 
less, indeed,  the  transfer  were  made  in  contemplation  of  bankruptcy, 
but  the  person  entitled  to  the  claim  under  the  transfer  might  prop- 
erly sue  and  recover  upon  it  for  his  own  use  and  benefit,  in  the 
name  of  Jones.  The  evidence  to  make  out  a  transfer  is  very  weak, 
— too  weak,  at  any  rate,  to  prevail  against  the  fact,  which  is  fully 
established,  that  the  person,  to  whom  the  transfer  is  alleged  to  have 
been  made,  was  used  as  a  witness  on  the  part  of  Jones  in  the  suit  in 
which  the  judgment  was  recovered,  and  swore,  that  he  had  no  inter- 
est whatever  in  the  event  of  the  suit  The  existence  of  the  supposed 
transfer  is  utterly  irreconcilable  with  this  solemn  denial  of  all  right 
and  interest  in  the  subject  matter  of  the  suit,  and  cannot  be  admit* 
ted  without  imputing  to  the  person  said  to  have  received  it  wilful 
and  corrupt  false  swearing,  and  the  commission  of  a  most  aggrava- 
ted fraud  upon  the  administration  of  justice.  The  court,  acting  on 
the  declaration  made  by  him  under  oath,  admitted  him  as  a  witness ; 
and  on  his  testimony  and  that  of  others,  the  judgment  was  recovered. 
Under  such  circumstances,  it  might  be  worthy  of  consideration,  in 
a  case  calling  for  a  decision  of  the  question,  and  not  dependent  on 
the  right  as  it  existed  in  fact  at  the  time  of  the  bankruptcy,  whether 
he  would  not  be  conclusively  bound  by  the  declaration  he  then 
made,  and  estopped  to  assert  any  right  in  himself  in  opposition  to  it 
zxiii.        94 
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On  the  merits  of  the  case,  it  appears  to  be  evident,  that  the  as- 
signee is  entitled  to  relief,  and  as  to  the  power  and  right  of  this 
court,  in  ordinary  cases  under  the  bankrupt  act,  to  interfere,  as  far 
as  is  here  required,  with  a  judgment  and  execution  of  the  state  court, 
the  case  of  Christy,  Assignee  of  Walden,  v.  City  Bank  of  New  Or- 
leans, 3  Howard  292,  is  an  authority  quite  decisive.  The  doctrine 
laid  down  in  that  case  fully  sustains  the  exercise  of  the  power. 

The  principal  difficulty  attending  the  question  of  jurisdiction 
arises  out  of  the  particular  circumstances  of  the  case.  Jones  was 
decreed  a  bankrupt,  not  in  this  court,  but  in  the  district  court  of  the 
northern  district  of  New  York ;  and  the  question  is,  whether,  that 
being  the  case,  this  court  oan  take  jurisdiction  of  the  matter  in  con- 
troversy, or,  indeed,  of  any  matter  arising  under  or  growing  out  of 
the  bankruptcy,  the  court  having  no  equity  jurisdiction  whatever, 
except  what  is  given  it  by  the  bankrupt  act.  In  ex  parte  Martin  et 
a/.,  5  Law  Reporter  158,  it  was  held,  that  the  equity  jurisdiction  of 
the  district  courts  of  the  United  States,  under  the  bankrupt  act,  was 
not  confined  to  cases  of  bankruptcy  originally  arising  and  pending 
in  the  particular  court  where  the  relief  is  sought.  It  was  consid- 
ered, that  as  cases  of  bankruptcy,  originally  instituted  and  pending 
in  one  district,  might  apply  to  reach  persons  and  property  situate  in 
other  districts,  and  require  auxiliary  proceedings  in  such  districts  to 
perfect  and  accomplish  the  objects  of  the  act,  the  intention  of  con* 
gress  was,  that  the  district  courts  in  every  district  should  be  mutually 
auxiliary  to  each  other  for  such  purposes  and  proceedings.  This 
decision  comes  from  a  quarter,  which  entitles  it  to  great  respect; 
and  the  question  being  clear  as  to  the  right  of  the  assignee  to  relief 
on  the  merits,  it  may  well  be  held,  on  the  authority  of  the  case  re- 
ferred to,  that  this  court  is  competent  to  grant  the  relief. 

The  only  questions,  which  remain  to  be  considered,  are  questions 
arising  upon  exceptions  filed  to  the  report  of  the  commissioner,  to 
whom  a  reference  was  ordered  to  ascertain  and  report  the  amount 
of  the  expenses  incurred  in  the  prosecution  of  the  suit,  in  which  the 
judgment  in  question  was  recovered,  and  to  state  the  nature  and 
character  of  the  expenses. 

It  appears,  that  after  judgment  was  rendered  in  the  county  court, 
and  while  the  cause  was  pending  in  the  supreme  court,  the  assignee, 
becoming  in  the  mean  time  apprised  of  its  pendency,  applied  to  the 
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court,  by  motion,  for  leave  to  enter  and  prosecute  the  suit  for  the 
benefit  of  the  creditors  under  the  bankruptcy.  Mr.  Linsley,  as  at- 
torney and  counsel  for  Jones,  resisted  the  motion ;  and  the  court, 
upon  the  ground  that  the  suit  was  not  pending  at  the  time  of  the 
bankruptcy,  but  was  commenced  afterwards,  overruled  and  dismissed 
the  motion.  The  commissioner  has  allowed  Mr.  Linsley  for  his  ser- 
vices as  counsel  in  opposing  that  motion.;  and  to  this  allowance  ex- 
ception is  taken. 

The  order  of  reference  to  a  commissioner  did  not  proceed  upon 
the  ground  of  a  lien,  as  usually  allowed  to  an  attorney  by  courts  of 
law  and  equity,  but  upon  the  more  enlarged  ground,  that  as  the 
assignee  comes  in  and  asks  the  interposition  of  the  equity  powers  of 
the  court  to  give  him  the  benefit  of  the  judgment  recovered  by 
Jones,  he  must  take  it,  if  he  would  have  it,  subject,  not  only  to  such 
charges  as  were  legally  taxable  and  recoverable  as  costs,  but  also  to 
all  other  reasonable  charges  and  expenses  incurred  in  obtaining  the 
judgment.  To  such  charges,  the  assignee,  in  the  ordinary  course, 
would  have  been  subjected,  if  he  had  himself  commenced  and  car- 
ried on  the  suit  in  his  own  name ;  and  to  that  extent,  Mr.  Linsley, 
the  attorney  and  counsel  in  the  suit,  has  an  equitable  claim  on  the 
judgment  as  against  him.  But  services  rendered  in  opposing  the 
motion  of  the  assignee  for  leave  to  enter  and  prosecute,  which  was  a 
collateral  proceeding,  forming  no  part  of  the  principal  suit,  but  pre- 
senting a  question  between  the  assignee  and  Jones  only  as  to  the 
control  of  the  suit,  do  not  come  within  the  principle  adopted.  Mr. 
Linsley  opposed  the  motion  in  behalf  of  Jones,  and  with  full  knowl- 
edge of  the  right  of  the  assignee,  of  which  the  motion  itself  was  no- 
tice. If  the  assignee  mistook  the  proper  form  of  enforcing  his  right, 
and  his  motion  was  not  sustainable  in  point  of  law,  all  he  could  be 
liable  to  would  be  legal  taxable  costs  on  the  motion.  That  is  all 
that  a  party  who  has  a  right,  but  misconceives  his  remedy,  is  ever 
subject  to.  The  assignee  has  a  clear  equitable  right  to  the  fruits  of 
the  judgment,  which  any  court  of  general  equity  jurisdiction  might 
enforce ;  and  services  rendered,  not  in  recovering  the  judgment,  nor 
in  any  way  conducive  to  that  end,  but  in  a  collateral  proceeding, 
and  in  hostility  to  the  right  of  the  assignee,  can  form  no  charge  on 
the  judgment,  in  equity,  as  against  him. 

The  commissioner  has  farther  allowed  Mr.  Linsley  for  services  as 
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counsel  in  defending  this  petition,  to  which  exception  is  also  taken. 
It  is  quite  obvious,  that  in  allowing  for  these  services  the  commis- 
sioner exceeded  his  authority.  He  was  confined,  by  the  order  of 
reference,  to  services  performed,  and  expenses  incurred,  in  the  suit 
in  which  the  judgment  was  obtained.  Mr.  Linsley  is  a  party  to  this 
petition,  and  if  he  is  entitled  to  any  remuneration  for  being  brought 
into  court,  it  must  be  in  the  way  and  in  the  form  of  costs.  He  was 
made  a  party,  not  only  because  he  had  a  claim  on  the  judgment  for 
services  as  attorney  in  obtaining  it,  but  also  because  he  had  the  con- 
trol of  the  execution,  and  might,  unless  enjoined,  receive  and  pay 
over  the  money  to  Jones.  It  is  usual  to  give  costs  to  a  trustee, 
where  there  is  a  fund  in  his  hands,  notwithstanding  the  decree  is 
against  him, — sometimes  only  common  costs,  but  generally  all  ne- 
cessary actual  charges  and  expenses  in  addition.  If  the  rule  ex- 
tended beyond  actual  charges  and  expenses,  a  party  who  is  a  profes- 
sional man,  and  performs  the  duties  of  counsel  himself,  might  be 
tempted  to  raise  questions  and  protract  the  suit  for  the  sake  of  pro- 
fessional profit  The  principle  applicable  to  the  case  of  a  trustee 
seems  to  be  applicable  to  the  case  of  Mr.  Linsley;  for  he  is  a  mere 
holder  of  the  money,  and  it  is  a  matter  of  indifference  to  him, 
whether  he  pays  it  over  to  the  assignee,  or  to  Jones.  If  he  had  em- 
ployed and  paid  counsel,  there  would  be  no  hesitation  in  allowing 
him  for  expenses  so  paid.  If  he  has  incurred  no  such  or  other 
expenditure,  it  is  difficult  to  see  how,  according  to  any  well  recog- 
nized rule  of  practice,  he  can  be  allowed  costs  otherwise  than  as 
between  party  and  party. 

Such  costs,  with  the  sum  he  is  entitled  to  on  the  report  of  the 
commissioner,  as  modified,  Mr.  Linsley  will  be  allowed  to  retain  out 
of  the  money  received  by  him  on  the  judgment ;  and  a  decree  will 
be  entered,  that  the  balance  of  the  fund  in  his  hands,  as  reported 
and  thus  adjusted,  be  paid  to  the  assignee. 

Nora.  The  case  of  Hubbell  v.  Gale,  3  Vu  266,  referred  to  in  the  above 
opinion,  was  an  action  brought  by  a  third  person  on  a  former  statute  of  this  stale 
against  usury.  Among  the  observations  made  by  Pbsktxss,  Ch.  J.,  in  deliver- 
ing the  opinion  of  the  court,  are  the  following  :  "The  6rst  section  of  the  statute 
prohibits  the  taking  of  more  than  six  per  cent,  interest,  and  the  taking  of  more  is 
an  offence  against  the  statute.  The  second  section  gives  to  the  person  paying  the 
asory  the  liberty,  within  one  year,  to  sae  for  and  recover  it  back;  and  on  his 
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neglect,  any  other  person  is  authorized,  within  one  year  thereafter,  to  sue  for  and 
recover  the  same.  As  it  respects  the  party  paying  the  usury,  the  action  is  like 
an  action  on  a  contract  to  recover  a  debt  already  due,  and  is  clearly  not  of  a  pe- 
nal nature.  The  party  has  a  right,  on  common  law  principles,  to  recover  back 
the  money,  and  the  statute  saves  the  right  to  him  for  one  year;  but  if  he  does  not 
avail  himself  of  his  right  within  that  time,  then  the  amount  of  the  usury  is  given, 
as  a  forfeiture,  to  any  one  who  will  sue  for  the  same.  The  statute  is  partly  rem- 
edial, and  partly  penal ;— remedial,  as  to  the  right  given  to  the  party  paying  to 
recover  back  the  money,  and  penal,  as  to  the  right  given  to  any  other  person  to 
sue  for  it  on  his  neglect  Where  a  statute  gives  an  action  to  a  stranger  to  recover 
a  forfeiture,  he  is  a  common  informer,  and  the  action  a  penal  action;  though  it  is 
otherwise,  where  the  statute  gives  damages,  either  single  or  accumulative,  to  the 
party  agrieved." 
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ABATEMENT,  See  Boos  Account  9;  Pleading. 

ACCORD  AND  SATISFACTION. 

1.  Ao  agreement  upon  sufficient  consideration,  folly  executed,  so  as  to  have  opera- 
ted, in  the  minds  of  the  parties,  as  a  foil  satisfaction  and  settlement  of  a  pre- 
existing contract,  or  account,  between  the  parties,  is  to  be  regarded  as  a  valid 
settlement,  whether  the  new  contract  be  ever  paid,  or  not;  and  the  party  is 
bound  to  sue  upon  the  new  contract,  if  soch  were  the  agreement  of  the  parties. 
Babcoek  et  al.  v.  Hawkins,  561. 

2.  There  is  no  want  of  consideration  in  any  such  case,  where  one  contract  is  sub- 
stituted for  another, — and  especially  so,  where  the  amount  doe  npon  the  former 
contract,  or  account,  is  matter  of  dispute.     Jo. 

8.  The  accord  is  sufficiently  executed,  when  all  is  done,  which  the  party  agrees  to 
accept  in  satisfaction  of  the  pre-existing  obligation;  and  this  ia  ordinarily  a 
matter  of  intention,  and  may  he  evidenced  by  surrender  of  the  former  securi- 
ties, by  release,  by  receipt  in  fall,  or  in  any  other  mode  showing  such  a  par- 
pose,     lb. 

4.  In  every  case,  where  one  security,  or  contract,  is  agreed  to  be  received  in  lien 
of  another,  whether  the  substituted  contract  be  of  the  same  or  a  higher  grade, 
the  action,  in  case  of  failure  to  perform,  must  be  upon  the  substituted  contract. 
lb. 

ACCOUNT. 

1.  When  parties  own  property  jointly,  and  agree,  that  each  may  use  what  he 
wishes  and  account  for  any  excess,  such  excess  can  only  be  recovered  for  by 
action  of  account.    Brigg*  v.  Brnmter,  100. 

See  Partnership  2. 

ACCOUNT  STATED,  &•  Actio*  1,2. 

ACTION. 

1.  The  stating  of  an  account  for  work  and  labor  does  not  render  it  necessary  to  de- 
clare specially  upon  the  account  stated ;  but  a  recovery  may  still  be  had  upon 
the  original  account.    Cro$$  v.  Moore,  482. 

2.  And  the  fact,  that  the  account  was  payable  in  specific  articles,  will  make  no 
difference,  after  the  time  of  payment  has  elapsed.    lb. 

3.  If,  by  contract  between  the  parties,  a  debt  is  to  be  paid  in  work  from  a  mechan- 
ic's shop,  and  tbe  mechanic  refuses  to  do  the  work  requested  by  the  creditor, 
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except  at  a  higher  price  than  it  if  worth,  and  higher  than  the  customary  charges 
of  other  mechanics  of  the  tame  trade,  the  creditor  may  collect  hi*  debt  by  a 
suit  at  law.     Woodman  v.  Stearns  y  656. 

See  Accord  ard  Satisfaction  ;  Factor  6. 

ACTION  ON  THE  CASE. 

1.  An  action  of  trespass  on  the  case  cannot  be  sustained  for  false  and  fraudulent 
representations  made  by  the  defendant  in  reference  to  his  own  pecuniary  re- 
sponsibility and  circumstances,  whereby  the  plaintiff  was  induced  to  sell  him 
property  upon  credit    Dyer  v.  TUion^  813. 

2.  The  charter  of  the  Vermont  Central  Rail  Road  Company  provides,  that  the 
company,  npon  complying  with  the  conditions  upon  which  they  may  take  land 
for  the  use  of  their  road,  shall  be  "  seized  and  possessed  of  the  land."  This 
does  not  make  them  owners  of  the  fee,  bat  gives  them  a  right  of  way  merely. 
Hence,  although  the  charter  makes  no  provision  in  reference  to  the  obligation 
to  maintain  fences  upon  the  line  of  the  road,  the  general  law  of  the  state,  in 
reference  to  the  obligation  of  adjoining  land  owners  to  maintain  the  division 
fences  between  them,  does  not  apply,  bnt  the  obligation  to  maintain  the  fences 
rests  primarily  npon  the  company,  and  until  they  have  either  built  the  fences, 
or  paid  the  land  owner  for  doing  it,  a  sufficient  length  of  time  to  enable  him  to 
do  it,  the  mere  fact,  that  cattle  get  npon  the  road  from  the  land  adjoining  is  no 
ground  for  imputing  negligence  to  the  owners  of  the  cattle.  Quimby  v.  VU 
Central  Bail  Road  Co.,  887. 

8.  The  owner  of  cattle,  which  stray  upon  a  rail  road  track  by  reason  of  the  insuf- 
ficiency of  a  fence,  which  the  rail  road  company  are  nnder  obligation  to  main- 
tan,  who  brings  an  action  npon  the  ease  against  the  company  for  killing 
the  cattle  by  means  of  a  locomotive  engine,  is  entitled  to  have  the  degree  of 
care,  which  the  company  are  bound  to  exercise,  defined  in  a  more  strict  man- 
ner, than  by  instructing  the  jury ,  that  the  company  are  bound  to  the  exercise  of 
such  care,  as  a  man  of  ordinary  prudence  would  use,  who  was  the  owner  of 
both  the  rail  road  and  the  cattle;  but  if  such  instructions  are  given  to  the  jury, 
the  defendants  cannot  complain.    lb. 

4.  It  is  not  incumbent  upon  the  plaintiff,  in  such  case,  to  prove,  in  opening  his 
case,  the  customary  and  usual  conduct  and  practice  in  the  management  of  lo- 
comotive engines  and  trains  on  railroads  under  similar  circumstances;  bat  if  the 
defendants  desire  the  bonefit  of  the  rules  of  engineering,  nnder  such  circum- 
stances, for  their  exculpation,  they  may  show  the  custom,  and  if  not  unreason- 
able,— of  which  the  jury  must  judge, — h  will  avail  them.    lb. 

5.  Under  a  declaration  against  a  postmaster,  which  alleges,  that  he  carelessly  and 
negligently  lost  a  letter,  which  was  received  at  his  office  and  was  directed  to  . 
the  plaintiff,  the  defendant  is  not  entitled  to  have  the  jury  instructed,  that  in 
order  to  establish  the  fact  of  want  of  ordinary  diligence,  the  plaintiff  must  show 
some  particular  act  of  negligence  in  relation  to  the  letter,  and  that  the  loss  wan 
the  direct  consequence  of  that  particular  negligence;  bat  any  general  proof  of 
negligence,  tending  to  show  that  the  loss  was  occasioned  thereby,  and  which 
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.  satisfies  the  jury,  that  it  was  so  occasioned,  ia  sufficient  to  anatain  the  iarae  for 

the  plaintiff.     Chruty  v.  Smith,  6*8. 
6*  And  if  the  loss,  in  such  case,  be  occasioned  by  the  negligence  of  the  clerks 

and  servants  of  the  defendant,  who  were  not  regularly  appointed  and  sworn  aa 
>  the  defendant  will  be  responsible.    lb. 


ACTIONS  PENAL. 
1.  There  is  a  distinction  between  an  action  given  by  statute  to  the  party  aggrieved, 
and  an  action  given  to  any  one  who  will  sue,*— the  former  being  remedial,  and 
the  latter  penal.    Moore  v.  Jotu*  et  al.f  (Dist.  Ct.)  739. 

ADMINISTRATORS,  See  Ex'rs  and  Adm'rs. 

AGENT. 
1.  If  one  promise  to  pay  a  note,  to  which  his  name  has  been  signed  by  one  assum- 
ing, without  authority,  to  act  as  his  agent,  it  is  an  adoption  of  the  act  of  the 
agent,  and  is,  in  law,  equivalent  to  an  antecedent  authority  to  execute  the  note. 

Bigelow  et  al.  v.  Denieon,  664. 

3.  And  it  ia  no  defence  to  an  action  upon  the  note,  that  the  promise  of  the  defend* 
ant,  upon  which  the  plaintiff  relies  as  a  ratification  of  the  act  of  the  agent,  was 
a  promise  to  pay  the  note,  if  the  plaintiff  would  wait  until  a  certain  time  for 
payment,  and  that  the  suit  was  commenced  previous  to  the  time  named.   76. 
See  Bailment  2,  3;  Contract  10  j  Evidence;  Husband  &  Wife. 

ALLUVION,  Su  Boundaries. 

AMENDMENT. 

1 .  In  an  action  of  trover,  an  amendment  may  be  allowed,  adding  a  count  for  ad- 
ditional property,  which  was  taken  at  the  same  time  with  that  originally  men- 
tioned in  the  declaration.    Hatkins  v.  FerrU,  673. 

APPEAL. 

1.  A  claimant,  who  is  permitted  to  appear  in  a  suit  commenced  by  trustee  process 
before  a  justice  of  the  peace,  and  maintain  his  title  to  the  property  in  the  hands 
of  the  trustee,  ia  to  be  regarded  aa  a  party  to  the  auit  in  all  matters  relating  to 
the  merits  of  the  subject  in  controversy,  and  is  entitled  to  appeal  from  the  judg- 
ment of  the  justice.    Hutchinson  v.  Bigelow  $■  TV.,  604. 

See  Probate  Court  ;  Rail  Road  1 ;  Taxes  2. 

APPORTIONMENT,  See  Dower. 

ARBITRATION. 

1.  An  award  will  ordinarily  have  no  greater  effect  than  a  judgment;  it  will  only 
bar  what  ia  adjudged.     Briggt  v.  Brewster,  100. 

2.  But  if  a  submission,  though  not  under  seal,  in  terms  embrace  all  the  accounts 
arising  from  dealings  of  a  particular  character  between  the  parties,  the  account 
upon  each  side  in  reference  to  that  subject  is  an  entire  matter,  and  the  whole 
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will  be  merged  in  the  award,  although  every  heal  be  net  f/reuented  beftre  the 

arbitrator!.    lb. 

S*  A  referee,  upon  the  trial  of  a  caee  referred  under  a  rale  from  the  county  court, 
ia  not  cenfoed  to  the  same  issue  and  the  same  atate  of  evidence,  which  would 
have  been  required  in  the  county  court}—-  under  the  practioe  in  this  state  it  ia 
understood,  that  tho  caae  ia  referred,  to  be  tried  upon  its  merits,  without  regard 
to  the  perticelar  issue  joined  upon  the  record.    Davis  v.  Campbell,  23ft. 

4.  And  this  principle  is  not  affected  by  an  agreement,  incorporated  into  the  rule 
of  reference,  that  the  "  referee  shall  be  governed  by  the  rules  of  law."  Sach 
agreement  is  to  be  referred  to  the  merits  of  the  case,  and  not  to  the  form  of  the 
issue  joined,    Jo. 

5.  In  an  action  of  trespass,  referred  under  a  rule  from  the  county  court,  h  was 
stated  in  the  rule  of  reference,  that  the  "  referee  was  to  be  governed  by  the 
rules  of  law,"  and  that  "  by  the  rules  of  court  all  special  pleaa  are  to  be  filed 
within  ninety  days  of  the  first  term  of  court,  or  defendant  must  be  confined  to 
the  general  issue,  without  notice  of  special  matter  to  be  given  in  evidence,'* 
and  that  there  had  been  "  no  plea  filed  in  this  cause;"  and  H  waa  held,  that 
the  referee  might  receive  and  consider  evidence  of  matter  in  justification  of  the 
act  of  the  defendant,  complained  of  as  a  trespass.    lb. 

f .  Questions  of  law,  decided  by  a  referee,  cannot  be  revised,  if  it  do  not  appear 
from  his  report,  that  he  intended  to  decide  according  to  the  rules  of  law,  and  he 
was  not  required  by  the  rule  of  reference  to  do  so.     Cutting  v.  Stone,  571. 

fit*  CSAFCXRY  2,  3w 

ASSIGNMENT. 

1.  A  claim,  which  one  partner  has  upon  his  co-partner  for  an  unliquidated  partner- 
ship balance,  is  not  subject  to  assignment;  and  a  contract  of  assignment,  if 
made,  will  be  merely  executory,  and  nothing  will  vest  in  the  assignee,  until  the 
debt  is  liquidated  and  the  assignment  perfected.     Whittle  v.  Skinner,  531. 

2.  As  long  as  any  thing  remains  to  be  done  by  the  assignor,  and  there  has  been  no 
actual  delivery  of  the  thing  assigned,  as  a  general  rule  no  tide  vests  m  the 

lb. 


1.  And,  as  a  general  rale,  an  assignment  of  a  thing  by  way  of  pledge  is  wholly  in- 
operative, without  delivery ;  and  this  will  apply  to  ehoses  in  action,  as  well  as  u» 
things  in  possession.  A  mere  parol  agreement  to  assign  a  eht*se  m  action,  with- 
out even  a  symbolical  delivery,  will  not  be  valid,  even  between  the  parties.  76. 

Sec  Principal  &  Svrztt  4-6;  Sheriff  2-4. 

ASSUMPSIT. 

1.  Where  goods  are  taken  tortrously  and  converted  to  the  use  of  the  tort  fewer, 
the  one  entitled  to  tbe  goods  cannot  maintain  against  the  tortfeasor  indebitatus 
assumpsit  for  goods  sold  and  delivered.     WineheU,  JdmW,  v.  JVbyej,  303. 
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2.  The  Mating  aa  aoeovat  for  work  and  labor.doe*  not  reader  it  aece— ary  to  da-* 
clare  specially  upon  the  account  stated;  hot  a  recovery  may  still  be-  had  upon 
the  origiaal  aocoont     Croat  v.  Moore,  482. 

3.  Aad  the  fact,  that  the  account  was  payable  in  specific  artieles,  will  make  no 
difference,  after  the  time  of  payment  has  elapsed,     lb. 

ATTACHMENT. 

1.  An  agreement  was  made  between  a  manafactnrer  of  cloth  in  this  state  and 
the  plaintiffs,  who  were  commission  merchants  in  New  York,  by  which  the 
manafactnrer  was  to  send  his  cloth  to  the  plaintiffs  for  sale  on  commission,  and 
was  to  draw  upon  them  in  advance  of  the  sales,  and  also  in  advance  of  send- 
ing the  cloth,  if  necessary,  upon  sending  the  invoices  of  cloth  forwarded,  or  to 
be  forwarded,  and  the  plaintiffs  were  to  apply  the  avails  of  the  sales  to  repay 
their  advances.  Under  this  arrangement  the  consignor  forwarded  to  the  plain- 
tiffs, from  time  to  time,  invoices  of  the  cloth  sent,  and  to  be  sent,  and  the  cloth 
was  then  sent  to  forwarding  merchants  at  Borlington,  and  was  by  them  sent  to 
the  plainttfls  as  soon  as  was  convenient.  The  drafts  were  drawn  and  the  ac- 
ceptances charged  and  sales  credited  opon  general  account.  No  bill  of  lading 
was  sent  to  the  plaintiffs,  but  shipping  lists  were  sent  by  the  forwarding  mer- 
chants to  their  agents  in  New  York,  describing  the  consignor,  the  consignees, 
and  the  marks  apon  the  goods,  in  order  to  guide  the  agents  in  delivering  the 
goods  to  the  consignees.  And  it  was  held,  that  the  goods,  after  being  sent  to 
the  forwarding  merchants,  and  while  opon  their  transit  between  Borlington  and 
New  York,  remained  at  the  risk  and  subject  to  the  control  of  the  consignors, 
and  liable  to  attachment  by  their  creditors.    Elliot  et  al.  v.  Bradley  et  a/.,  217. 

2.  A  mortgage  of  chattels,  executed  in  the  state  of  New  York,  and  valid,  by  the 
laws  of  that  state,  without  a  change  of  possession,  will  not  protect  the  property 
from  attachment  in  this  state,  by  creditors  of  the  mortgagor,  if  found  here  in 
the  possession  of  the  mortgagor,  though  brought  here  by  him  for  a  temporary 
purpose.    Skiff  v-  Solace,  279. 

2.  P.  and  H.  entered  into  a  contract  in  writing,  not  under  seal,  by  which  P. 
agreed  to  let  H.  have  the  use  of  her  farm  for  one  year  from  the  first  day  of 
April,  1847,  and  to  furnish  one  pair  of  horses  to  do  the  work  on  the  farm,  and 
stock  consisting  of  three  hundred  and  twenty  sheep,  and  to  furnish  one  half  of 
the  seed  and  pay  one  half  of  the  taxes,  and  H.  agreed  to  carry  on  the  farm  in  a 
workmanlike  manner  during  the  term  for  the  consideration  of  one  half  of  the 
crops  raised  on  the  farm,  one  half  of  the  actual  increase  of  the  sheep  at  the  end 
of  the  year,  and  one  third  of  the  wool  sheared  from  the  sheep  in  the  summer  of 
1848,  and  to  furnish  half  of  the  seed  and  pay  half  of  the  taxes.  And  it  was 
held ,  that  H.  and  P.  were  tenants  in  common  of  the  crops,  and  that  H.  bad  an 
attachable  interest  in  the  wool,  before  severance.    Frosi  v.  Kellogg,  308. 

4.  When  the  interest  of  one  tenant  in  common  in  personal  property  is  attached, 
the  attaching  officer,  after  the  attachment  is  dissolved,  may  relieve  himself  from 
liability  to  the  debtor  for  the  property,  by  delivering  it  to  the  co-tenant    lb. 
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.6.  If  the  property,  in  each  ease,  be  receipted,  and  be  left  in  the  possession  of  the 
co-tenant,  and  be  sold  by  him  before  the  attachment  is  dessolved,  no  action  can 
be  sustained  against  the  officer,  founded  npon  any  liability  for  the  property  to 
the  debtor,  but  the  debtor's  only  remedy  is  by  action  sgainst  his  co-tenant  far 
bis  share  of  the  avails.    lb. 

6.  When  personal  property  is  attached,  and  is  receipted,  and  judgment  is  ob- 
tained in  the  suit  in  which  the  attachment  is  made,  no  action  can  be  sustained 
against  the  receiptor,  by  the  officer,  founded  upon  the  liability  of  the  officer  to 
the  attaching  creditor,  unless  the  property  have  been  duly  charged  in  execu- 
tion,    lb. 

7.  When  a  constable,  having  a  writ  of  attachment  for  service,  takes  a  receipt  for 
attachable  personal  property  in  the  possession  of  the  debtor,  it  constitutes  a  suffi- 
cient attachment  of  the  property  to  hold  the  receiptor ;  and  if  the  constable 
neglect  to  make  a  proper  return  of  the  attachment  upon  the  writ,  he  ia  liable  in 
an  action  on  the  case  for  the  neglect.    Howu  v.  Spicer,  508. 

8.  When  application  has  been  msde  to  an  attaching  officer,  under  the  provisions  of 
of  chap.  28,  sec.  48,  of  the  Revised  Statutes,  to  sell  property  which  has  been 
attached  upon  meent  process,  and  the  officer  gives  to  the  owner  of  the  property 
the  notice,  required  by  the  statute ,  that  such  application  has  been  made,  and  of 
the  time  and  place  of  his  proceeding  to  cause  the  property  to  be  appraised,  it  is 
not  necessary,  in  order  to  authorize  him  to  proceed  to  sell  the  property,  that  he 
should  also  notify  the  owner  of  the  property,  that  the  property  has  been  ap- 
praised, and  at  what  amount.    Abbott  v.  Kimball,  542. 

See  Evidence  8;  Process  1. 

ATTAINT,  See  Criminal  Law  4. 

ATTORNEY. 
1.  The  attorney,  with  whom  a  demand  ia  left  for  collection,  haa  not  such  an  in- 
terest in  a  auit  brought  by  him  upon  it,  as  to  make  his  admissions  evidence,  up- 
on that  ground,  in  favor  of  the  debtor,  who  seeks,  by  audita  querela*  to  avoid 
the  judgment  rendered  against  him  in  the  suit     Underwood  v.  flarf,  120. 
See  Bankruptcy  f-9. 

AUDITA  QUERELA. 
1.  Upon  the  trial  of  an  audita  querela,  brought  to  set  aside  a  justice's  judgment 
for  the  alleged  reason,  that  the  justice  was  not  present  at  the  place  of  return  of 
the  writ  within  the  two  hours  after  the  time  set  for  its  return,  it  is  not  compe- 
tent, for  the  complainant,  after  proving  that  he  was  present  at  the  place  of  trial 
within  the  two  hours,  and  that  the  justice  was  not  there  after  that,  within  the 
two  hours,  to  prove  that  the  attorney  of  the  plaintiff  in  that  suit,  at  whose  office 
the  writ  was  made  returnable,  then  said  to  him,  that  the  justice  had  not  previ- 
ously been  there,— such  representation  not  being  alleged  as  a  substantive 
ground  of  complaint     Underwood  v.  Hart,  180. 
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2.  Neither  it  it  competent  for  the  complainant  to  prove,  in  men  ease,  declara- 
tion* of  the  attorney,  made  alter  the  expiration  of  the  two  hoars,  and  while  be 
was  searching  for  the  justice,  and  before  the  default  was  entered  by  the  jastice 
upon  the  writ,  that  he  had  not  seen  the  jastice  that  day.    lb. 

S.  Such  declarations  by  the  attorney  are  neither  admissible  as  admissions  for  the 
purpose  of  a  trial  and  for  obviating  the  necessity  of  proof,  nor  as  characterizing 
any  act  of  the  attorney,  and  so  constituting  part  of  the  retgeeta.    lb. 

4.  A  party  is  not  entitled  to  relief  by  audita  querela,  when  he  had  a  legal  oppor- 
tunity to  avail  himself  of  the  matters  of  defence  set  forth  in  his  complaint,  or 
when  the  injury,  of  which  he  complains,  is  attributable  to  his  own  neglect. 
Qriexoold  v.  Rutland,  324. 

5.  When  a  collector  of  taxes  is  summoned  by  the  town  before  a  jastice  of  the 
peace,  to  show  cause  why  an  extent  should  not  issue  against  him  for  arrears  of 
taxes,  and  he  appears,  and  the  justice,  upon  hearing,  decides  to  issue  an  extent, 
the  collector  cannot  have  relief  by  audita  querela,  by  showing  that  he  did  not 
receive  proper  notice  of  the  proceedings  before  the  justice,  or  that  there  was 
not  a  legal  grand  list,  or  that  there  was  no  legal  rate  bill  and  warrant  commit- 
ted to  him  for  collection,— these  being  all  proper  subjects  of  inquiry  and  adjudi- 
cation by  the  magistrate,     lb, 

6.  To  an  audita  querela,  alleging  that  a  former  suit  between  the  parties  was  set- 
tled, and  agreed  to  be  discontinued  without  costs,  and  that  the  plaintiff  supposed 
it  had  been  so  done,  but  the  defendant,  in  violation  of  such  agreement,  procured 
judgment  to  be  entered  up  for  costs,  the  defendant  pleaded,  first,  that  the 
plaintiff,  at  the  time  of  the  settlement  of  the  former  suit,  expressly  agreed,  that 
the  defendant  should  have  judgment  for  his  costs,  and  that,  upon  a  full  hearing, 
the  court  so  decided  and  entered  up  judgment  accordingly,— secondly,  that  the 
parties  had  a  full  hearing  before  the  court  as  to  the  terms  of  the  settlement  of 
the  former  suit,  and  the  court  decided,  that  it  was  to  be  discontinued  by  the 
plaintiff,  and  that  left  him  liable  for  costs;  Held,  that  the  facts  alleged  in  the 
pleas  not  only  precluded  an  audita  querela,  but  that,  as  between  the  parties,  the 
facts  alleged  were  conclusive,  and  amounted  to  an  estoppel  upon  ail  denial 
whatever.    Sieco  v.  Parkhunt,  687. 

7.  Audita  querda  will  lie  to  vacate  a  judgment  rendered  by  a  justice  of  the 
peace  in  an  action  of  slander.    Ball  v.  Sleeper ',  679. 

See  Evidence  1;  Justice  of  the  Peace  2-4. 

AUDITOR,  See  Book  Account. 
AUTHORIZED  OFFICER,  Set  Process. 
AWARD,  See  Arbitration. 
BAIL,  See  Recoqkizarce  2-5. 
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BAILMENT. 

1.  The  defendants,  a  corporation,  were  common  earner*  upon  Lake  Chatnplain, 
and  their  charter  extended  to  the  carrying  of  all  goods,  ware*  and  merchandize, 
and  *"  all  other  article*  and  things  usually  transported  by  water'*  on  that  lake; 
and  it  appeared,  that  bank  bills  were  asaally  carried  by  the  water  craft  upon 
that  lake,  at  the  time  the  corporation  received  their  charter  and  went  into  ope- 
ration ;  and  it  was  held,  that  the  defendants'  powers,  as  a  corporation,  extended 
to  the  carrying  of  bank  bills,  bat  that  the  charter  did  not  of  necessity  constitute 
them  common  carriers  of  bank  bills,  so  as  to  preclude  them  from  the  right  of 
declining  to  assume  the  risk  of  carrying  such  articles,  if  they  so  elected.  Far- 
mer* (f  Meek.  Bank  v.  Champlain  Transportation  Co.,  186. 

2.  And  it  is  not  necessary,  in  sueb  case,  to  show,  by  positive  proo^  that  the  com- 
pany consented,  that  the  captain  of  their  boat  should  carry  money  on  their  ac- 
count, in  order  to  bold  the  company  responsible  for  the  loss  of  the  money.  The 
captain  of  the  boat  is  to  be  regarded  as  the  general  agent  of  the  owners;  and 
prima  foci*  the  owners  are  liable  for  all  contracts  for  carrying,  made  by  the 
captain,  or  other  general  agent,  fcr  that  purpose,  within  the  powers  of  the  own- 
ers themselves,  and  the  burden  rests  upon  them  to  show,  that  the  plaintiff*  had 
made  a  private  contract  with  the  captain,  which  it  was  understood  should  be 
kept  from  the  knowledge  of  the  defendants,  or  else  had  given  credit  exclusively 
to  the  captain.     lb. 

3.  The  mere  fact,  in  such  case,  that  the  captain  was,  by  the  company,  permitted 
to  take  the  perquisites  for  carrying  such  parcels,  will  not  be  sufficioot  to  exone- 
rate the  company  from  liability.  Their  suffering  bim  to  continue  to  carry  bank 
bills  ought  to  be  regarded  as  fixing  their  responsibility,  and  the  allowing  him  to 
take  the  perquisites,  as  a  mere  arrangement  among  themselves.    lb. 

4.  Bat  it  is  not  competent  for  the  plaintiff,  in  order  to  charge  the  company  with 
the  loss  of  a  package  of  bank  bills,  to  prove  by  his  agent,  who  delivered  the 
package  to  the  captain  of  the  boat,  that  he  intended  to  intrust  the  money  to  the 
captain  in  his  official  capacity,— without  evidence  that  this  was  in  some  way 
made  apparent  at  the  time.    lb. 

£.  A  common  carrier  may,  by  his  express  contract,  limit  his  common  law  respon- 
sibility ;  but  a  mere  general  notice,  when  brought  to  the  knowledge  of  the 
Dwner  of  the  goods  carried,  will  not  have  that  effect,  unless  there  is  very  clear 
proof,  that  the  owner  expressly  assented  to  that,  as  forming  the  basis  of  the  con- 
tract. But  a  carrier  may,  by  general  notice,  brought  to  the  knowledge  of  the 
owner  of  the  gooda,  limit  bis  responsibility  for  carrying  certain  commodities  be- 
yond the  line  of  his  general  business,  or  he  may  make  his  responsibility  depend 
upon  certain  reasonable  conditions.    lb. 

6.  When  a  common  carrier,  by  steam  boat,  or  other  vessel,  in  the  due  and  com- 
mon course  of  his  business,  delivers  his  goods,  or  parcels,  into  the  custody  of 
the  wharfinger,  upon  the  wharf,  the  transit  is  ended,  and  his  responsibility  an 
carrier  ceases,  unless  he  have,  either  expressly  or  by  fsir  implication,  under- 
taken to  do  something  more ;— and  the  question,  as  to  the  time  and  place,  when 
the  duty  of  the  carrier  ends,  is  one  of  contract,  to  be  determined  by  the  jury 
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from  a  consideration  of  til  that  was  aaid  by  either  party,  at  the  time  of  the  de- 
livery and  acceptance  of  the  paroeli  by  the  carrier,  the  coarse  of  the  business, 
the  praotiee  of  the  carrier,  and  all  other  attending  circumstances,  the  Mine  aa 
any  other  contract,  in  order  to  determine  the  intention  of  the  parties.    lb. 
See  Evidence  5;  Trover  1,  2. 

BANK. 

1 .  If  it  should  appear,  that  commissioners,  appointed  by  act  of  the  legislature  to  open 
books  for  receiving  sabscriptioos  to  the  capital  slock  of  a  bank,  have  refused, 
after  having  accepted  their  appointment  aod  assumed  to  act  in  the  premises,  to 
proceed  in  the  execution  of  the  trust  confided  to  them,  without  sufficient  cause 
for  such  refusal,  and  that  thereby  the  act  of  incorporation  may  fail  of  being  car- 
ried into  effect,  the  supreme  court,  upon  proper  application,  would  issue  a  writ 
of  mandamus  to  compel  the  commissioners  to  perform  the  services  required  of 
them  by  law.    In  re  White  River  Bank,  478. 

2.  But  where  tbe  act  of  incorporation  requires,  that  the  books  for  receiving  subscrip- 
tions to  the  capital  stock  shall  be  opened  under  the  direction  of  seven  commis- 
sioners, named,  "or  a  majority  of  them,"  the  majority  have  full  power  to  dis- 
cbarge the  duties  required  of  the  commissioners,  without  the  concurrence  of  the 
others;  and  if  all  except  one  are  willing  to  act,  the  court  will  not  grant  a  per- 
emptory mandamus  to  compel  that  one  to  act,  for  tbe  reason  that  the  issuing  of 
such  writ  is  unnecessary.     lb. 

3.  Under  the  general  banking  law  of  1831  the  entire  safety  fund  was  made  liable 
for  the  payment  of  all  the  debts  of  any  insolvent  bank,  exclusive  of  capital 
slock,  and  this  without  reference  to  the  time,  when  the  debts,  or  the  insol- 
vency, accrued,  or  at  what  time  any  particular  bank  began  to  contribute. 
Elwood  et  al.  v.  Treasurer  cf  VUt  701. 

4.  Hence  that  part  of  the  fund  contributed  by  any  particular  bank  could  not  be 
withheld  from  being  appropriated  for  the  payment  of  the  debts  of  an  insolvent 
bank,  upon  the  ground  that  the  bank,  for  the  payment  of  whose  debts  it  was 
required,  became  insolvent  previous  to  the  time,  when  the  bank,  contributing 
sucb  part  of  the  fund,  came  into  existence  under  its  charter.    lb. 

BANKRUPTCY. 

1 .  Whenever  a  judgment  is  recovered  for  a  debt,  or  claim,  due  to  a  bankrupt  and 
belonging  to  his  assignee,  whether  by  the  bankrupt  himself,  or  by  a  third  person 
in  his  right,  the  assignee  is  entitled  to  the  money  recovered  by  such  judgment; 
and  if  the  judgment  recovered  have  not  been  paid,  a  court  of  equity  may  arrest 
the  payment  of  it  to  the  bankrupt,  er  the  one  who  sues  in  his  right,  and  order 
the  money  paid  to  the  assignee.    Moore  v.  Jonee  et  al.,  (Dist.  Ct>  789. 

2.  There  is  a  distinction  between  an  action  given  by  statute  to  the  party  aggrieved, 
and  an  action  given  to  any  one  who  will  sue, — the  former  being  remedial,  and 
the  latter  penal.    lb. 

3.  Under  the  statute  of  Vermont,  which  gives  to  one  paying  usurious  interest  the 
right  to  recover  back,  by  action  of  assumpsit,  the  amount  so  paid,  the  exceaa 
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of  interest  paid  becomes  money  in  the  hands  of  the  creditor  belonging  to  the 
debtor,  and  recoverable  as  money  bad  and  received  to  his  nee ;  and  an  abeolnte 
and  perfect  interest  therein  vesta  in  the  debtor,  existing  anterior  to  the  bringing 
of  an  action,  and  not  a  mere  inchoate  right,  dependent  on  his  saeing,  or  on  any 
other  personal  act,  to  be  by  him  performed.    lb. 

4.  And  the  right  to  recover  back  money  so  paid  is  a  right  vested  in  property,  or,  in 
the  words  and  sense  of  the  bankrupt  act  of  1841,  a  "  right  of  property,"  which 
passes  to  and  vests  in  the  assignee  under  the  bankruptcy.    lb. 

5.  And  if  the  bankrupt,  after  the  decree  of  bankruptcy,  have  broagbt  such  action 
in  his  own  name  in  the  state  court,  and  obtained  a  judgment,  without  his  bank- 
ruptcy being  pleaded  by  the  defendant  in  bar  of  the  recovery,  the  district  court 
of  the  United  States  have  power,  upon  petition  brought  by  the  assignee,  while 
the  judgment  remains  uopaid,  to  so  far  interfere  with  the  judgment,  as  to  order 
the  amount  paid  to  the  assignee.     lb. 

6.  And  it  is  no  objection  to  this  power  being  exercised  by  the  district  court  within 
one  district,  that  the  decree  of  bankruptcy  and  the  proceedings  under  it  were 
had  in  the  district  court  within  another  district.     lb. 

7.  But  if  the  assignee  ask  the  interposition  of  the  equity  powers  of  the  conrt,  to 
give  him  the  benefit  of  the  judgment  recovered  by  the  bankrupt,  be  must  take  it, 
if  he  would  have  it,  subject,  not  only  to  such  charges  in  the  suit  at  law  as  were 
legally  taxable  and  recoverable  as  costs,  but  also  to  all  other  reasonable  charges 
and  expenses  incurred  in  obtaining  the  judgment.    lb. 

8.  But  charges  for  services  rendered  by  the  attorney  of  the  bankrupt,  in  the  suit  at 
law,  in  opposing  a  motion  there  preferred  by  the  assignee  to  be  allowed  to  en- 
ter and  prosecute  the  claim,  do  not  come  within  this  principle,  and  cannot  be 
allowed  as  a  charge  against  the  fond.     lb. 

9.  And  if  the  attorney  be  made  a  defendant  in  the  proceedings  in  this  court,  as  it 
is  proper  he  should  be,  and  the  fond,  by  interlocutory  decree  of  the  court,  be 
allowed  to  be  paid  to  him,  subject  to  the  future  order  of  the  court,  and  the  ulti- 
mate decree  of  the  court  be,  that  he  pay  the  money  to  the  assignee,  he  will  be 
allowed  to  retain,  in  addition  to  the  amount  allowed  for  the  charges  and  ex- 
penses incurred  in  prosecuting  the  suit  at  law,  all  his  necessary  actual  charges 
and  expenses  in  this  proceeding,  but  not  fees  for  his  services  as  counsel  in  de- 
fending it;  but,  if  he  have  himself  acted  as  his  own  counsel  in  this  proceeding, 
he  will  be  allowed  costs,  as  between  party  and  party.    lb. 

BOND. 

1.  An  officer  has  no  right  to  claim  a  general  indemnity  against  loss,  as  extending 
to  the  extra  expense  of  a  mere  groundless  prosecution;  and.  if  the  object  of  a 
bond  be  to  indemnify  an  officer  against  loss  in  consequence  of  his  own  neglect, 
it  is  void.    AbboU  v.  Kimball,  542. 

2.  Where,  in  a  bond  executed  to  secure  the  faithful  performance,  by  the  princi- 
pal, of  certain  duties  imposed  upon  him  by  an  indenture  to  which  be  was  party, 
the  terms  of  the  indenture  are  recited,  this  recital  is  conclusive  upon  the  sign- 
ers of  the  bond.    Fletcher  it  al.  v.  Jackton  A  al,  581. 

Set  Guabdi AN  2. 
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BOOK  ACCOUNT. 

1.  The  plaintiff  purchased  of  the  defendant  a  quantity  of  straw,  then  in  the  de- 
fendant's barn,  which  the  parties,  npon  examination,  estimated  at  two  and  a 
halftone,  at  $4,00  joer  ton,  and  it  was  agreed,  that  the  plaintiff  might  draw 
away  the  straw  at  bis,  pleasure.  Within  a  few  days  the  plaintiff  drew  away  a 
part  of  the  straw,  supposed  to  be  about  one  ton.  The  plaintiff,  npon  being 
subsequently  requested,  having  refused  to  draw  away  the  residue,  the  defend- 
ant threw  it  into  his  barn  yard,  the  next  spring,  to  his  cattle,  it  then  having  be- 
come damaged.  And  it  was  held,  that  this  was  a  sufficient  sale  and  delivery 
of  the  straw,  to  entitle  the  defendant  to  recover  the  price  in  an  action  upon 
book  account,  deducting  what  was  its  value  to  him  for  the  use  to  which  it  was 
applied.     Chamberlain  ei  at.  v.  Farr,  265. 

2.  The  plaintiff  contracted  to  have  the  right  to  pass  and  repass  the  defendant's 
premises,  agreeing  to  pay  him  therefor  a  reasonable  compensation,  including  all 
damages  to  his  crops  by  reason  of  the  fences  not  being  kept  up;  and  the  audi- 
tor reported,  that  it  was  the  mutual  expectation  of  the  parties,  that  these  dam. 
ages  would  be  embraced  in  the  adjustment  of  their  book  accounts.  And  it  was 
held,  that  this  was  sufficient  to  entitle  the  defendant  to  bring  these  claims  for 
damages  into  the  settlement  of  the  account,  and  that  the  plaintiff  was  only  en- 
titled to  recover  such  balance  as  was  due  to  him,  after  making  to  the  defendant 
the  proper  allowance  therefor.    lb. 

3.  And  it  was  held,  that  under  this  agreement  the  defendant  might  recover  for 
injury  done  by  sheep  to  his  crops  growing  in  a  field  adjoining  that  through 
which  the  plaintiff  passed,  although  the  defendant  did  not  keep  in  repair  the 
fence  between  the  two  fields,  it  appearing,  that  the  sheep  came  into  the  field, 
tbrongh  which  the  plaintiff  passed,  by  reason  of  his  leaving  the  fences  down. 
lb. 

4.  The  plaintiffs,  who  were  rail  road  contractors,  were  also  allowed  by  the  de- 
fendant to  make  a  ditch  upon  his  land,  they  promising  to  see  that  be  had  his  pay 
for  the  damages  which  should  be  occasioned  to  him  thereby,  and  it  being  the 
expectation  of  the  parties,  that  the  damages  would  be  appraised  by  the  rail 
road  commissioners,  and  be  paid  by  the  plaintiffs,  when  thus  ascertained,  in  the 
adjustment  of  their  accounts.  Subsequently,  upon  an  attempt  being  made  by 
the  parties  to  settle  the  accounts,  the  plaintiffs  said  they  would  credit  such  sum 
for  these  damages,  as  they  should  be  appraised  at  by  one  of  the  engineers.  But 
no  appraisement  was  ever  made  of  them  by  the  commissioners,  or  engineer. 
And  it  was  held,  that  these  damages,  also,  might  be  adjusted  in  an  action  upon 
book  account  between  the  parties.    lb. 

5.  If  the  vendor  of  spirituous  liquors,  sold  in  this  state  for  the  purpose  of  being 
retailed  here  by  the  vendee  without  a  license,  bring  an  action  of  book  account 
to  recover  for  the  price  of  the  liquors  so  sold,  the  vendee  may  prove,  by  his  own 
testimony,  that  he  had  no  license,  and  that  he  gave  notice  to  the  agent  of  the 
vendor,  at  the  time  of  the  contract,  that  he  intended  to  sell  the  liquors  within 
this  state  without  a  license.    Smith  ei  al.  ▼.  Allen  et  at.,  298. 

6.  The  party,  in  an  action  upon  book  account,  cannot,  by  his  own  testimony, 
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prove  a  new  promise,  to  avoid  the  effect  of  the  statute  of  limitation*.     WkiU 
v.  Dow,  300. 

7.  Bnt  if  the  testimony  be  received,  without  objection  at  the  time,  it  cannot  after- 
wards be  objected,  that  it  was  incompetent.    lb. 

8.  It  is  never  the  province  of  a  court  of  errors  to  deduce  inferences  offset  from  a 
report  of  auditors.  If  facts  are  reported,  from  which  it  is  claimed  a  contract 
should  be  implied,  snch  inference  mast  be  made  by  the  county  court.  Abbott 
v.  Camp,  650. 

9.  It  is  not  necessary,  in  the  action  of  book  account,  that  the  misjoinder  of  a  de- 
fendant should  be  pleaded  in  abatement;  it  is  proper  matter  of  defence  before 
the  auditor.    Benton  v.  Chamberlain  et  al,  711. 

See  Contract;  Costs  1;  Impounding  4;  Interest  6,  7. 

BOUNDARIES. 

1.  Where  there  are  adjoining  proprietors  of  land  upon  the  same  side  of  a  stream 
of  water,  and  they  are  each  bounded  upon  the  stream,  and  the  corner  between 
them,  upon  the  stream,  fs  indicated  by  a  fixed  monument  upon  the  bank  of  the 
stream,  the  true  corner  is  at  that  point  in  the  centre  of  the  stream,  which  is 
nearest  to  the  monument,  and  its  direction  from  the  monument  will  be  changed 
by  the  changes  of  the  course  of  the  stream.    Newton  v.  Eddy,  819. 

2.  In  this  case  the  corner  named  in  the  deeds  was  a  tree  upon  the  west  bank  of 
the  stream,  and  the  point  in  the  centre  of  the  stream  nearest  to  the  tree,  at  the 
date  of  the  deeds,  was  easterly  from  the  tree,  and  in  the  continuation  of  the  line 
between  the  proprietors  extending  from  the  west  to  the  tree,— the  stream  then 
running  by  the  tree  from  the  south  northerly;  but  by  the  changes  in  the  coarse 
of  the  stream  alluvion  was  formed  upon  its  west  bank,  and  the  direction  of  the 
stream  was  changed,  so  that  it  flowed  by  the  tree  from  the  east  towards  the 
west,  and  the  point  in  the  centre  of  the  stream  nearest  to  the  tree  became  north 
of  the  tree,  so  that  a  line  extending  from  the  tree  to  that  point  was  nearly  at 
right  angles  with  the  line  extending  from  the  west  to  the  tree;  and  it  was  held, 
that  the  location  of  the  true  corner  was  thus  changed  to  the  point  in  the  centre 
north  of  the  tree,  and  that  all  the  alluvion,  formed  upon  the  west  bank  of  the 
stream  above  that  point,  belonged  to  the  party  who  owned  the  land  above  the 
tree.    Red  field,  J.,  dissenting.    lb. 

CASE,  See  Action  on  the  Case. 

CHANCERY. 

1.  The  genera]  prayer  for  relief,  in  a  bill  in  chancery,  is  sufficient  to  obtain  all 
relief,  consistent  with  the  general  frame  of  the  bill.    Danforth  v.  Smith,  247. 

2.  An  award  will  not  be  set  aside,  in  equity,  for  the  reason  that  the  party,  with- 
out any  mistake  as  to  the  facts,  misapprehended  one  of  the  legal  consequences 
of  the  award.    Howard  v.  Puffer,  365. 

3.  Neither  is  it  a  sufficient  reason  for  vacating  an  award  as  to  the  division  line 
between  adjoining  farms,  that  one  of  the  parties,  without  fraud,  made  represen- 
tations to  the  witnesses  and  arbitrators,  in  respect  to  certain  monuments  in- 
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volved  ia  the  controversy,  which  are  proved  to  have  been  false,  hot  which  it 
does  not  appear  the  party  then  knew  to  be  false,  and  which,  at  most,  could  be 
bat  the  expression  of  an  opinion  derived  from  very  recent  acquaintance  with 
the  premises.    Jo, 

4.  In  a  suit  in  chancery,  brought  to  obtain  an  account  of  partnership  dealings,  the 
matter  fairly  and  bona  fide  in  controversy  between  the  parties,  and  not  the 
amount  of  the  balance  ultimately  struck  by  the  master,  is  to  determine  the 
jurisdiction  of  the  court     Washburn  v.  Washburn,  576. 

6.  Courts  of  equity  will  ordinarily  grant  relief  against  a  forfeiture  depending 
upon  time  merely.     lb. 

6.  When  sureties,  against  whom  a  judgment  has  been  recovered,  pey  such  judgment 
jointly,  they  may  join  in  bringing  a  bill  in  equity  to  compel  the  heirs  of  a  de- 
ceased co-surety  to  make  contribution;  and  a  decree  may  be  made,  upon  such 
bill,  against  the  defendants  severally,  for  the  amount,  for  which  each  is  liable. 
Fletcher  ti  aL  v.  Jactoon  et  al.9  581. 

7.  If  a  surety,  against  whom  a  suit  is  pending  upon  the  bond  signed  by  him,  execute 
and  deliver  a  general  release  to  the  principal  of  all  liability  for  any  sums,  for 
which  the  surety  is  liable  upon  such  bond,  or  for  which  he  may  be  held  liable 
in  such  suit,  this  will  operate  as  a  release  of  all  collateral  obligations  resting 
upon  his  co-sureties  to  contribute  their  proportion  of  the  sum  recovered  against 
him  in  that  suit  and  subsequently  paid  by  him.  The  surety,  by  releasing  the 
principal,  becomes  himself  principal,  as  to  any  liability  thus  assumed  by  him- 
self. By  contracting  not  to  sue  the  principal,  he  impliedly  binds  himself  not  to 
do  that  indirectly,  which  he  bad  assumed  not  to  do  directly.     16. 

8.  And  this  result  will  not  be  affected,  even  in  a  court  of  equity,  by  the  fact,  that 
such  release  to  the  principal  was  executed  upon  nominal  consideration,  and  lor 
the  mere  purpose  of  enabling  the  surety  to  avail  himself  of  the  testimony  of 
the  principal  in  the  suit  then  pending,  and  that  this  was  the  only  means,  by 
which  he  could  reduce  the  recovery  in  that  suit  to  a  sum  less  than  the  pen- 
alty of  the  bond,  and  that  the  testimony  of  the  principal  did  have  the  effect 
thus  to  reduce  the  amount  ultimately  recovered  by  the  plaintiffs  in  that  suit.    76. 

9.  And  a  court  of  equity  will  not  interfere  to  restrain  this  effect  of  the  release,  even 
if  it  be  shown,  that  the  party  executing  the  release  mistook  its  operation  in  re- 
spect to  his  co-sureties,  or  did  not  have  that  in  mind ;  for  any  release,  to  remove 
the  interest  of  the  principal  in  the  suit  pending,  must  operate  not  only  upon  the 
direct  claim  against  the  principal,  but  upon  all  collateral  remedies  for  the  same 
thing;  and  the  party  executing  the  release,  if  he  understood  the  subject  matter 
of  the  contract,  was  bound  to  know,  that  it  must  cut  off  all  contribution  from 
co-sureties,  to  the  extent  of  the  release,  in  order  to  produce  the  immediate  end 
in  view.    lb. 

JO.  Nor  will  the  result  be  affected  by  the  consideration,  that  the  party,  either 
through  mistake  of  the  law,  or  from  over  caution  and  to  make  the  matter  se- 
cure, executed  a  general  release  "  from  all  liability,"  when  a  more  restricted 
release  might  have  answered  his  purpose  equally  well.    A  court  of  equity  will 
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not  interfere  to  restore  the  party  to  the  rights,  which  he  has  thus  unnecessa- 
rily  released.     lb, 

11.  And  as  matter  of  form,  if  any  snch  interference  of  the  court  be  desired,  upon 
the  coming  in  of  the  answer  setting  op  such  defence  in  favor  of  the  co-sureties 
the  orator  should  file  a  supplemental  bill,  stating  the  grounds  upon  which  he 
desires  to  contest  the  release,  so  as  to  bring  the  matter  properly  in  issue  before 
the  court.    16. 

12.  It  is  not  sufficient  for  a  debtor,  or  for  those  who  are  entitled  to  assert  his  rights, 
in  order  to  induce  a  court  of  equity  to  relieve  against  a  judgment  at  law,  to  show 
that  the  debtor  was  wrongfully  deprived  of  an  opportunity  of  making  defence  in 
the  suit  at  law,  unless  a  defence,  apparently,  would  have  been  available.  To 
entitle  them  to  the  interposition  of  a  court  of  equity  in  their  behalf,  it  most  ap- 
pear, that  the  judgment  is  unjust  and  inequitable  and  ought  not  to  be  enforced. 
Bradley  et  al.  v.  Richardson  et  al.9  (Circ.  Ct,)  720. 

1 3.  Where  property  of  a  debtor,  which  is  subject  to  an  attachment  in  a  suit  pending 
at  law,  is  sold  to  one  to  hold  in  trust  for  certain  creditors  of  the  debtor,  and  a 
judgment  is  rendered  in  the  suit  at  law,  and  the  creditors,  for  whose  benefit  the 
purchase  was  made,  institute  proceedings  in  equity  to  be  relieved  against  the 
judgment  so  obtained,  alleging  that  it  was  unduly  obtained,  and  for  too  large  an 
amount,  the  court  will  not  inquire  merely  whether  the  judgment  was  just  and 
equitable,  as  between  the  parties  to  it,  but  whether  it  includes  claims,  or  de- 
mands, not  covered  by  -the  action,  or  not  due  and  payable  at  the  commence- 
ment of  the  action,  or  which,  by  a  proper  application  of  payments,.or  credits, 
will  appear  to  have  been  paid  and  satisfied,  and  were  not  therefore  existing 
legal  claims;  and  unless  the  judgment  appear  to  be  wrong  in  some  of  these 
particulars,  and  consequently  to  have  been  rendered  for  more  than  the  property 
ought  to  be  charged  with,  the  orators  will  have  no  ground  of  complaint,  what- 
ever may  have  been  the  manner,  in  which  the  judgment  was  obtained.    lb. 

See  Bankruptcy  1;  Dower;  £x*rs  &  Adm'rs  3-6;  Partnership  2  ;  Rail 

Road  1. 

CHARGE  TO  THE  JURY,  See  Practice. 

CIRCUIT  COURT  OF  UNITED  STATES,  See  Revenue  Laws  of 

United  States. 

COLLATERAL  SECURITY. 
1.  Although  the  holder  of  a  promissory  note  received  the  note  as  collateral  secu- 
rity for  the  payment  of  a  sum  less  than  the  amount  of  the  note,  he  is  yet  enti- 
tled to  recover  from  the  maker  the  full  amount  due  upon  the  note.    Sawyer  v. 
Cutting  et  al.%  486. 

See  Promissory  Notes  4, 5. 

COMMISSIONERS,  Set  Probate  Court  1-3. 
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COMMON. 

1.  A  deed,  which  conveys  land  to  a  town  in  fee,  will  not  be  construed  as  a  dedi- 
cation of  the  land  to  the  public  use,  although  it  be  expressed,  that  the  land  is 
conveyed  for  the  use  of  the  town  as  a  meeting  house  green.  State  v.  Wood- 
ward, 92. 

2.  But  if,  after  accepting  such  a  deed,  the  town  suffer  the  land  to  remain  unen- 
closed, and  place  a  survey  of  it,  describing  it  as  part  of  the  common,  upon  re- 
cord, and  then  permit  an  uninterrupted  use  of  it  by  the  public  for  more  than 
fifteen  years,  this  will  amount  to  a  dedication  of  the  land  to  the  public,  which 
is  irrevocable.    lb. 

COMMON  CARRIER,  See  Bailment;  Evidence  5. 

CONSTABLE. 

1 .  When  a  constable,  having  a  writ  of  attachment  for  service,  takes  a  receipt  for 
attachable  personal  property  in  the  possession  of  the  debtor,  it  constitutes  a  suf- 
ficient attachment  of  the  property  to  hold  the  receiptor;  and  if  the  constable 
neglect  to  make  a  proper  return  of  the  attachment  upon  the  writ,  he  is  liable  in 
an  action  on  the  case  for  the  neglect.    Howes  v.  Spicert  508. 

2.  And  if  the  constable,  in  such  case,  not  being  misled  by  any  instructions  from 
the  plaintiff,  or  bis  attorney,  represent  to  the  plaintiff,  that  he  had  made  a  valid 
attachment,  and  thereby  induce  the  plaintiff  to  rely  upon  it  and  forego  making 
any  farther  attachment,  which  be  might  then  have  done,  the  constable  is  bound 
by  such  representation,  and  is  estopped  from  showing,  that  in  fact  he  made  no 
legal  attachment.    Jb. 

8.  And  if  the  suit  be  reviewed  upon  nominal  bail,  by  the  consent  of  the  plaintiff, 
it  will  not  affect  the  liability  of  the  constable.  The  creditor  is  not  bound  to  ex- 
act bail  for  the  benefit  of  the  receiptor.    lb. 

4.  Nor  is  the  liability  of  the  constable,  in  such  case,  affected  by  the  fact,  that  the 
creditor  refused  to  receive  the  receipt,  taken  by  the  constable,  and  prosecute  it 
at  his  own  risk.     lb. 

CONSTITUTIONAL  LAW.   ' 

1.  The  taking  of  land  for  a  public  highway  is  not  such  an  appropriation  of  the 
property  to  the  public  use,  within  the  meaning  of  the  constitution  of  this  state, 
Part  I,  Art.  2,  as  necessarily  requires  compensation*  in  money  to  be  made  there- 
for. To  bring  a  case  within  that  provision  of  the  constitution,  there  should  be 
such  a  taking  of  the  property,  as  divests  the  owner  of  all  title  to  or  control  over 
the  property  taken  and  amounts  to  an  unqualified  appropriation  of  it  to  the  pub- 
lic   Livermore  d  at.  v.  Jamaica,  361. 

2.  The  statute,— [Rev.  St.,  c.20,  §  53;  Comp.  St.,  c.  22,  §  67,]— which  pro- 
vides, that,  in  estimating  the  damages,  which  may  be  sustained  by  any  person, 
owning  or  interested  in  lands,  by  reason  of  laying  out  or  altering  any  highway, 
the  benefit  which  such  person  may  receive  thereby  shall  be  taken  into  consid- 
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oration,  is  not  repugnant  to  that  article  of  the  constitution  of  this  state,  [Const 
Part  I,  Art  2 J  which  provides,  that,  whenever  any  person's  property  is  taken 
for  the  use  of  the  public,  the  owner  ought  to  receive  an  equivalent  in  money. 
lb. 

CONTINUANCE,  See  Justice  of  the  Peace. 

CONTRACT. 

1.  It  is  not  essential  to  the  rescinding  of  a  contract,  that  it  should  in  all  cases  be 
by  the  mutual  consent  of  the  parties.  If,  by  the  terms  of  the  contract,  concur- 
rent acts  are  to  be  performed,  as  a  delivery  of  the  property  by  one  party  and  a 
payment  of  the  price  by  the  other,  if  either  party  should  refuse  to  perform  his 
part  of  the  contract,  the  other  party  may  treat  it  as  an  abandonment  of  the 
contract  and  justify  a  rescisioi*  of  it.    Fletcher  v.  Cole,  114. 

2.  If  a  party  would  avoid  the  effect  of  a  promise  made  by  him,  by  insisting  that 
it  was  made  in  ignorance  of  material  facts,  the  burden  rests  upon  him  of  prov- 
ing that  he  was  thus  ignorant     Burton  v.  Bliss,  151. 

3.  The  attorney  of  the  plaintiffs  having  in  his  hands,  for  collection,  a  demand  in 
favor  of  the  plaintiffs  agaiost  a  third  person,  and  being  about  to  take  measures  to 
enforce  collection,  the  defendant  signed  and  delivered  to  the  attorney  an  agree- 
ment in  writing,  by  wbich  he  promised  to  pay,  within  a  time  speci6ed,  the 
original  demand,  in  consideration  of  forbearance  to  sue  it;  and  the  plaintiffs  did 
forbear  to  sue  the  original  demand,  and,  upon  the  trial  of  a  suit  brought  to  en- 
force the  defendant's  promise,  produced  the  agreement  signed  by  the  defend- 
ant. And  it  was  held,  that  there  was  a  sufficient  delivery  of  the  defendant's 
agreement,  to  render  it  operative  against  him.     Hakes  et  alv.  Hotehkise,  931. 

4.  And  it  was  also  held,  that  it  was  no  objection  to  the  validity  of  the  defendant's 
agreement,  that  there  was  no  particular  time  specified  in  it  for  the  forbear- 
ance,   lb. 

5.  And  it  was  also  held,  that  the  effect  of  the  written  instrument  signed  by  the 
defendant  could  not  be  controlled,  or  varied,  by  parol  evidence,  that  he  re- 
ceived from  the  original  debtor  collateral  security  for  assuming  the  obligation, 
and  that  he  at  first  declined  to  sign  the  agreement,  declaring  that  he  did  not 
intend  to  assume  any  obligation,  beyond  the  amount  which  he  should  realize 
from  the  securities  which  he  received,  and  that  he  was  assured  by  the  attor- 
ney, that  he  should  only  be  held  to  that  extent,  and  that  he  thereupon  signed 
the  agreement.    lb. 

6.  In  an  action  to  recover  for  labor,  performed  under  a  contract  special  as  to  the 
price  of  the  labor,  by  the  day,  it  is  competent  for  the  defendant  to  prove,  for 
•the  purpose  of  reducing  the  amount  of  the  recovery,  that  the  plaintiff  was  un- 
faithful and  indolent,  by  reason  of  which  his  wages  should  be  reduced  below 
the  stipulated  price.    Morris  v.  Redftddt  295. 

7.  Whether  the  defendant,  in  such  case,  is  bound  by  his  acquiescence  in  the 
manner  in  which  the  plaintiff  performed  his  labor,  so  as  to  preclude  him  from 
insisting  upon  any  reduction  of  the  plaintiff's  wages,  cannot  ordinarily  be  do- 
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termined  a*  a  question  of  law,    certainly  not,  unless  the  fects  are  minutely 
detailed  upon  the  bill  of  exception*,    lb, 

8.  Bat  to  the  extent  to  which  the  defendant  pays  the  plaintiff  for  hit  labor,  in 
such  case,  the  defendant  is  bound ;  and  he  cannot  recover  back  any  portion  of 
the  amount  so  paid.     lb. 

8.  No  action  can  be  aostained  in  the  court*  of  this  elate ,  to  recover  the  price  of 
spirituous  liquors,  sold  in  this  state,  for  the  purpose  of  being  retailed  here  by 
the  vendee  without  a  license,  the  vendor  knowing,  at  the  time  of  the  sale,  the 
intent  of  the  vendee,  and  that  he  has  no  license, — as  held  in  TtrriU  et  aL  v. 
Bartktt,  21  Vt.  184.     Smith  it  air.  Allen  et  oZ,  288. 

10.  And  if  the  sale  be  made  by  an  agent  for  the  vendor,  notice  to  the  agent,  that 
the  vendee  intends  to  retail  the  liquors  within  this  state,  and  that  he  has  no 
license  for  so  doing,  is  sufficient.     lb. 

11.  Under  a  declaration,  which  alleged,  that,  in  consideration  that  the  plaintiff 
would  pay  to  the  defendants  $50,00,  the  defendants  promised  to  execute  and  de- 
liver to  the  plaintiff  a  quitclaim  deed  of  certain  land,  and  also  promised,  that,  if 
the  plaintiff  should  not  acquire  and  receive  a  good  and  valid  title  to  the  land  by 
virtue  of  said  deed,  they  would  repay  to  him  the  $60,00  on  demand,  and  that 
the  plaintiff  paid  the  money  and  received  the  deed,  but  did  not  thereby  acquire 
and  receive  a  good  title  to  tbe  land,  the  plaintiff  gave  evidence  tending  to  prove, 
that  the  original  title  to  the  land  was  not,  upon  the  town  records  of  tbe  town 
where  the  land  lay,  in  tbe  defendants,  and  that,  so  far  as  could  be  ascertained, 
the  defendants  had  no  title  of  record  to  the  land;  and  it  was  held,  that  this  evi- 
dence was  sufficient  to  impose  upon  tbe  defendants  tbe  burden  of  proving  their 
title,  and,  in  the  absence  of  any  evidence  on  the  part  of  the  defendants,  would 
entitle  the  plaintiff  to  recover.     Thayer  r.  Vik*  tt  aL,  494. 

12.  The  plaintiff  agreed  to  labor  for  the  defendant  one  year,  for  which  the  defendant 
was  to  pay  the  plaintiff  $104,00  in  money,  when  the  plaintiff  should  have  fin- 
ished his  labor;  and  it  was  also  agreed,  that  if  the  plaintiff  should  become  dis- 
satisfied and  wish  to  leave  the  defendant's  employ,  he  might  do  so,  by  giving 
the  defendant  fourteen  days'  notice  of  such  intention  to  leave,  and  the  defend- 
ant was  to  have  the  right  to  discharge  the  plaintiff,  by  giving  him  one  day's 
notice  of  his  intention  to  discharge  him.  And  it  was  held,  that,  by  the  terms 
of  the  contract,  either  party,  upon  becoming  dissatisfied,  was  at  liberty  to  put  an 
end  to  the  contract,  without  informing  the  other  party  of  the  ground  of  his  dis- 
satisfaction, and  without  in  fact  having  any  satisfactory  reason  for  such  dissatis- 
faction.   RouiUr  v.  Cooper >  522. 

18.  And  the  plaintiff  having  left  the  service  of  the  defendant,  before  the  expira- 
tion of  the  year,  after  giving  the  required  notice,  it  was  held,  that  he  was  enti- 
tled to  sustain  immediately  an  action  for  the  labor  performed  by  him,  without 
waiting  for  the  expiration  of  the  year.    lb. 

14.  An  agreement  to  pasture  a  specified  number  of  cattle  in  a  particular  pasture, 
and  to  give  them  the  entire  range  of  the  pasture,  is  not  such  an  entire  contract, 
as  that  tbe  plaintiff  will  be  precluded  from  a  recovery  for  the  pasturing,  to  the 
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extent  of  the  actual  benefit  received  by  the  defendant,  by  proof  that  the  plaintiff 
suffered  the  fences  to  remain  in  so  poor  condition,  that  other  cattle  broke  in 
and  consumed  the  grass,  so  that  it  was  insufficient  to  snstain  the  whole  number 
contracted  for,  and  thereby  the  defendant  was  compelled  to  withdraw  a  por- 
tion of  his  cattle  and  pasture  them  elsewhere.   Brackett,  Jidm'r,  v.  Mont,  554. 

15.  A  hired  girl,  who  has  contracted  to  labor  for  a  specified  term  at  a  price  agreed 
upon,  and  who  has  left  the  service  of  her  employer  previous  to  the  expiration 
of  the  term,  may  yet  recover  for  the  labor  actually  performed  by  her,  if  it  ap- 
pear, that  she  left  in  consequence  of  rudeness  and  improper  conduct  towards 
her  by  a  member  of  another  family  residing  in  the  same  house,  although  it  ap- 
pear, that  her  employer  bad  no  control  over  the  other  family,  and  that  the  two 
families  were  as  distinct  from  each  other  as  they  could  be  while  occupying  the 
same  house.     Patterson  v.  Gaget  568. 

16.  The  defendants,  a  rail  road  corporation,  agreed  with  the  plaintiff,  that  they 
would  pay  him  four  shillings  per  rod  for  constructing  the  fence  upon  each  aide  of 
their  rail  road  through  the  land  of  the  plaintiff,  according  to  a  specified  plan. 
Subsequently,  the  plaintiff  having  appealed  from  the  decision  of  the  commis- 
sioners assessing  the  land  damages  for  the  crossing  of  his  land  by  the  rail  road, 
commiwioners  were  appointed  by  the  county  court,  who,  after  appraising  the  dam- 
ages to  the  land,  reported,  that  an  additional  sum  of  one  dollar  per  rod  should  be 
allowed  to  the  plaintiff,  for  the  purpose  of  building  and  keeping  in  repair  such 
suitable  fences  on  the  line  of  the  road  over  his  land,  as  he  might  elect,  unless 
such  fences  were  to  be  built  and  maintained  by  the  defendants.  Upon  this  re- 
port being  returned,  the  plaintiff  took  judgment  for  the  full  amount  of  the  ap- 
praisal, including  the  allowance  for  fences,  and  the  amount  of  the  judgment  was 
paid  by  the  defendants.  Held,  that  the  judgment  upon  the  report  must  be  re- 
garded as  a  merger  of  the  previous  contract  made  by  the  parties  for  the  con- 
struction of  the  fence.     Curtis  v.  VI.  Central  Rail  Road  Co.,  613. 

17.  And  the  plaintiff  having  proceeded,  subsequent  to  the  rendition  of  the  judgment, 
and  constructed  the  fence  according  to  the  contract,  it  was  held,  that  he  was  not 
entitled  to  recover  of  the  defendants  the  difference  between  the  contract  price 
and  the  actual  value  of  the  fence  to  him  for  farming  purposes,  although  he 
proved,  that  the  fence  so  constructed  by  him  under  the  contract  was  not  such 
as  he  should  have  built  for  himself  upon  the  line  of  the  road  through  his  farm, 
for  his  farming  purposes,  but  that  he  would  have  built  different  fence,  which 
would  have  been  no  more  expensive,  and  would  have  been  more  durable  and 
worth  at  least  thirty  cents  per  rod  more  than  the  fence  constructed  by  him  un- 
der the  contract.    lb. 

18.  If,  by  contract  between  the  parties,  a  debt  is  to  be  paid  in  work  from  a  me- 
chanic'a.shop,  and  the  mechanic  refuses  to  do  the  work  requested  by  the  cred- 
itor, except  at  a  higher  price  than  it  is  worth,  and  higher  than  the  customary 
charges  of  other  mechanics  of  the  same  trade,  the  creditor  may  collect  his  debt 
by  a  suit  at  law.     Woodman  v.  Steams,  655. 

19.  A  sale  of  spirituous  liquors  in  this  state,  by  one  having  a  license,  under  the 
statute  of  1846,  to  sell  for  medicinal,  chemical  and  mechanical  purposes,  made 
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to  a  person  having  a  similar  license,  is  not  rendered  unlawful  by  the  [fact,  that 
they  are  Urns  sold  in  large  quantities,  and  for  the  purpose  of  being  again  sold 
bjr  the  vendee,  pursuant  to  his  license.     Wood  v.  Smith,  706. 

See  Principal  awd  Surety  4-6;  Pro  mis  sort  Notes  8. 

CONTRIBUTION,  See  Principal  &  Surety  9. 

CORPORATION. 

1 .  When  corporate  rights  and  interests  are  affected  in  any  way  wrongfully  and  in- 
juriously, these  rights  and  interests,  generally  speaking,  and  unless  some  special 
grounds  be  shown,  most  be  asserted  and  defended,  both  at  law  and  in  equity, 
in  the  corporate  name.    Bradley  ei  al.  v.  Richardeon  it  a/.,  (Circ.  Ct.)  720. 

2.  R.,  B.  A  Co.,  a  copartnership,  acted,  by  mutual  agreement,  as  the  selling  agents 
of  the  Burlington  Mill  Co.,  a  manufacturing  corporation.  The  copartnership  of 
R.,  B.  &  Co.  was  dissolved,  and  a  new  firm  constituted,  ooder  the  same  style, 
and  consisting  in  part  of  the  same  members.  The  new  firm  assumed  and  con- 
tinned  the  businesss  of  the  old  firm,  acting  as  the  selling  agents  of  the  corpora- 
tion, under  the  same  agreement  which  existed  with  the  old  firm.  The  corpo- 
ration, by  its  treasurer,  requested  the  new  firm  to  pay  and  adjust  the  balance 
due  from  the  corporation  to  the  old  firm  and  charge  it  in  their  account  to  the 
corporation;  and  they  did  adjust  it  accordingly,  and  the  old  firm  credited  the 
corporation  with  the  amount  of  the  balance,  as  received  of  the  new  firm,  and 
rendered  their  account  to  the  corporation,  balanced  by  the  credit  in  fall.  And 
h  was  held,  that  it  must  be  inferred,  that  this  balance  was  discharged  by  the 
payment  of  money,  or  what  was  equivalent  thereto,  and  that  the  corporation 
thereby  became  debtors  to  the  new  firm  for  the  amount,  which  might  be  recov- 
ered by  them  in  an  action  for  money  had  and  received,  or  for  money  paid  and 
advanced.    lb. 

S.  And  the  treasurer  not  being  merely  the  keeper  of  the  money  of  the  corpora- 
tion, but  empowered  by  the  directors  to  borrow  money  in  the  name  and 
for  the  use  of  the  corporation,  and  having  a  general  authority  given  him,  by 
the  by-laws,  to  pay  the  debts  of  the  corporation,  it  was  held,  that  he  had  suffi- 
cient authority  to  give  the  assent  of  tbe  corporation  to  the  transaction,  by  which 
the  balance  dne  to  the  old  firm  was  thus  paid.    lb. 

4.  And  it  was  also  held,  that  it  could  not  be  objected  against  the  validity  of  the 
transaction,  that  tbe  treasurer  was  a  member  both  of  the  old  and  of  the  new 
firm, — that  fact  being  folly  known  to  the  corporation.    lb. 

5.  And  an  account  having  been  rendered  to  the  corporation,  stating  the  balance, 
the  payment  of  it,  and  by  whom  it  was  paid,  and  no  objection  having  been  made 
at  the  time,  or  afterwards,  until  a  suit  was  commenced  against  the  corporation 
by  the  new  firm,  to  recover  the  amount  due  to  them,  it  was  held,  that  the  trans- 
action most  be  deemed  acquiesced  in  by  the  corporation.    £, 

Set  Bailment  1-4. 
xxiii.        97 
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COSTS. 

1.  When,  in  an  aetion  upon  book  account,  the  plaintiff  prevails  upon  one  small 
item  only,  of  bis  entire  account,  and  the  whole  of  the  defendant's  account  is  dis- 
allowed, the  costs  will  be  properly  apportioned  between  them. 

Brigg*  v.  Breuuter,  100. 

See  Bankruptcy  7-9;  Nsw  Trial  5;  Statute  4. 
COURT,  See  Criminal  Law  8,  5,  9. 

CRIMINAL  LAW. 

1.  Upon  the  trial  of  an  indictment,  in  several  counts,  for  violations  of  the  license 
law  by  the  sale  of  spirituous  liquors,  it  is  not  error  in  the  county  court  to  permit 
the  prosecutor,  after  having  given  evidence  tending  to  prove  as  many  distinct 
breaches  of  the  law  by  the  respondent,  within  the  time  covered  by  the  indict- 
ment, as  there  are  counts  in  the  indictment,  to  proceed  and  prove  other  sales 
within  the  same  period  of  time,— as  held  in  State  v.  Smith  22  Vt.  74.  State 
v.  Croteau,  14. 

2.  It  was  anciently  the  acknowledged  province  of  the  jury,  in  civil  as  well  as 
criminal  cases,  to  decide  all  questions  of  law,  as  well  as  of  fact,  which  were  in- 
volved in  an  issue  to  the  country.    lb. 

3.  The  legal  maxim,  "ad  questionemfacti  non  respondent  Juduet^  ad  quutiontm 
legie  now  respondent  jwatoru"  bad  reference  only  to  such  questions  of  law 
or  fact,  as  appeared  on  the  record.  The  purport  of  it  was,  that  issues  of  fact 
should  be  decided  by  the  jury,  and  issues  of  law  by  the  court;  it  being  as  much 
the  province  of  the  jury  to  decide  the  whole  issue  committed  to  them,  as  for  the 
jodges  to  determine  that  which  was  joined  to  the  court.    Jo. 

4.  For  a  wrong  verdict  in  civil  actions,  whether  the  error  were  in  regard  to  the 
facts  of  the  issue,  or  in  the  application  of  the  law  to  the  facts,  the  jury  were 
alone  responsible  upon  the  process  of  attaint;  and  they  could  not  excuse  them- 
selves from  such  responsibility  by  following  the  directions  of  the  judges  in  regard 
to  the  law.  And  while  the  process  of  attaint  continued  in  use,  there  was  no 
mode  of  disturbing  a  verdict  for  error  in  the  directions  of  the  judges  to  the  jury, 
either  by  bill  of  exceptions,  or  otherwise,    lb. 

5.  By  the  modern  practice  of  granting  new  trials  in  civil  suits,  for  a  difference  of 
opinion  between  the  court  and  jury  upon  matter  of  law,  and  of  allowing  bills  of 
exceptions  for  misdirection  of  the  judge,  juries  have  become  subject  to  the  con- 
trol of  the  court  in  regard  to  the  law,  and  are,  consequently,  now,  in  such  suits, 
the  proper  jodges  of  the  facts  only.    16. 

6.  But  in  criminal  prosecutions  the  ancient  common  law  right  of  die  jury,  in 
favor  of  the  prisoner,  to  determine  the  whole  matter  in  issue,— the  law  as  well 
as  the  fact, — remains  unimpaired.    Bennett,  J.,  dissenting.    lb. 

7.  The  right  of  the  jury  to  find  not  only  the  fact  of  the  issue,  but  to  decide 
upon  its  criminality,  was,  in  England,  essential  to  the  protection  of  innocence 
and  the  preservation  of  liberty,  and  for  that  reason  has  been  maintained  and 
preserved.     lb. 
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8.  Where  political  power  is  conferred,  either  by  statute  or  the  common  law,  on 
a  tribunal,  without  restriction  or  control  from  any  other  authority,  such  power 
may  be  lawfully  exercised ;  such  power  has  been  conferred  on  the  jury  in  crim- 
inal trials,  in  respect  to  the  determination  of  the  law, — since  the  remedy  by  new 
trial  has  never  been  extended  to  a  verdict  of  acquital  in  a  criminal  prosecution, 
— and  they  have,  consequently,  a  legal  right  to  exercise  it.  Bennett,  J., 
dissenting.    Jo. 

9.  In  criminal  trials  it  is  the  duty  of  the  jndge  to  aid  the  jury  by  giving  them  his 
opinion  in  regard  to  the  law  involved  in  the  issue;  and  it  is  the  right  of  the  jury, 
in  favor  of  the  prisoner,  to  determine  the  law  as  well  as  the  facts  by  their  gen- 
eral verdict.    Bennett,  J.,  dissenting.     /o. 

10.  Where,  upon  the  trial  upon  an  indictment  for  a  nuisance,  the  act  complained 
of  is  the  taking  of  property  dedicated  to  the  use  of  the  public  and  appropriating 
it  to  private  use,  thereby  wholly  excluding  the  public  from  the  enjoyment  of  it, 
the  respondent  is  not  entitled  to  have  the  question;  whether  the  act  is  a  nuisance, 
snbmitted  to  the  jury; — such  act  is  in  law  a  nuisance,  for  the  commission  of 
which  there  can  be  no  justification.    State  v.  Woodward,  92. 

11.  An  indictment  for  a  violation  of  the  license  law  of  1846  is  sufficient,  upon  mo- 
tion in  arrest  of  judgment,  although  it  only  negate  the  respondent's  being  li- 
censed to  "  sell  distilled  spirituous  liquors,"  and  allege  a  single  act  of  sale. 

State  v.  Clark,  293. 

12.  A  request  in  writing  to  pay  money,  or  other  things,  upon  the  credit  of  the 
drawer,  although  to  be  carried  by  the  payee,  as  the  mere  servant  of  the  drawer, 
to  the  drawer,  or  to  be  applied  to  his  use,  is  an  "order  "  within  the  meaning 
of  the  statute  defining  the  crime  of  forgery.    State  v.  JVevine,  519. 

See  New  Trial  7;  Recognizance  1,  7. 

CUSTOM. 
1 .  Where  goods  are  consigned  to  a  merchant  to  sell,  and  he  consigns  them  to  an- 
other merchant  to  sell,  a  custom,  for  each  merchant  to  charge  the  commission 
usually  charged  for  a  sale,  is  void,  as  being  against  common  reason  and  com- 
mon justice.     Spear  v.  Newell,  Rutland  Co.,  cited  by  Redfield,  J. 

Burton  v.  BUn,  151. 
See  Action  oh  the  Case  4. 

DAMAGES,  Set  Book  Account  2-4;  Guardian  2  ;  Forcible  Entry 
and  Detainer  11. 

DEED. 

1.  A  deed  which  conveys  land  to  a  town  in  fee,  will  not  be  construed  as  a  dedi- 
cation of  the  land  to  the  public  use,  although  it  be  expressed,  that  the  land  is 
conveyed  for  the  use  of  the  town  as  a  meeting  house  green. 

State  v.  Woodward,  92. 

2.  An  exception,  in  a  deed,  is  not  held  void,  merely  because,  to  some  extent,  it  is 
inconsistent  with  the  grant    Where  any  such  rule  of  construction  has  been 
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adopted,  it  has  been  as  matter  of  strict  necessity,  for  the  reason,  that,  by  giving 
effect  to  the  exception,  the  grant  would  become  wholly  inoperative. 

Adams  et  al.  v.  Warner  et  al.,  895. 

3.  Where  the  terms  of  a  deed  are  equivocal,  resort  may  be  had  to  evidence  of 
the  declarations  and  claim  of  right  of  the  party,  under  the  deed,  and  those  from 
whom  he  claims  title;  and  where  the  terms  of  the  deed  are  not  equivocal,  and 
the  court  give  to  it  the  proper  construction ,  it  is  not  ground  of  error,  that  such 
evidence  was  received,  when  it  appears,  that  no  use  was  made  of  it,  unless  as 
a  guide  to  the  court    lb. 

4.  The  registry  of  a  deed  in  Exeter,  New  Hampshire,  conveying  land  within 
what  is  now  the  state  of  Vermont,  and  executed  and  recorded  previous  to  the 
organization  of  this  state,  and  while  the  territory  was  claimed  by  the  inhabit- 
ants to  belong  to  the  province  of  New  Hampshire,  that  province  in  feet  main- 
taining the  actual  government  over  the  territory,  is  sufficient 

Brown  v.  Edson  et  aL>  435. 

6.  The  court  will  always  incline  to  give  effect  to  such  ancient  proceedings,  if  pos- 
sible, upon  the  ground  that  the  very  fact  of  their  having  been  taken  raises  seme 
presumption  in  their  favor,  that,  at  the  time,  they  were  regarded  as  valid;  and, 
unless  the  court  can  perceive  some  sure  ground,  upon  which  their  insufficiency 
rests,  it  ought  to  be  presumed,  that  some  law  then  existed,  by  which  the  pro- 
ceeding was  justified,  and  which  has  escaped  the  investigation  of  the  court* 
through  the  obscurity  which  lapse  of  time  always  induces,    lb. 

6.  But  if  the  party  produce  an  office  copy  of  such  registry,  it  must  be  authentica- 
ted according  to  the  provisions  of  the  act  of  Congress  upon  this  subject.    lb. 

7.  The  case  of  Ingereol  v.  Van  Guilder,  1  D.  Ch.  69,  where  it  is  said,  that  a 
j  odgment  of  a  justiee  of  the  peace  need  not  be  authenticated  in  conformity  to 
the  act  of  Congress,  and  that  it  is  only  prima  facie  evidence  of  the  debt,  has 
not  been  regarded  as  law,  upon  either  point,  for  many  years.    76. 

8.  But  the  registry  of  a  deed  in  Cheshire  county,  New  Hampshire,  in  February, 
1781,  which  deed  conveyed  land  in  Plymouth,  in  what  is  now  Windsor  county, 
in  this  state,  was  held  insufficient,  for  the  reason,  that  this  state  was  fully  or- 
ganized as  early  as  1777,  and  although  there  was  then  no  town  clerk's  office  in 
Plymouth,  or  any  adjoining  town,  and  Windsor  county,  although  constituted 
previous  to  the  registry  of  the  deed,  contained  no  clerk  or  office  for  records,  yet 
Cumberland  county,  embracing  what  is  now  Windsor  county,  was  folly  organ- 
ized, with  a  clerk  and  books  of  registry,  as  early  as  1779,  and  the  deed  should 
have  been  there  recorded.    76. 

9.  An  administrator  cannot,  by  virtue  of  a  letter  of  administration  and  order  of 
sale  obtained  in  another  state,  convey  land  of  his  intestate  situated  in  this  state. 

lb. 

10.  But  if  one,  who  has  the  legal  title  to  land  in  this  state,  exeoute  a  deed,  par- 
porting  to  convey  the  land,  he  is  estopped  to  deny,  that  the  title  thereby  ] 
although  he  profess  to  execute  the  deed  as  administrator  of  some  one  else  | 
sessing  no  title ,  and  of  whose  estate  he  has  no  legal  administration.    lb. 
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11.  It  can  never  be  presumed,  that  a  deed  of  land  was  ancient! j  executed  and 
has  been  since  lost,  except  for  the  purpose  of  quieting  a  long  continued  posses- 
sion of  the  land.  And  if  the  premises  conveyed  by  sacb  deed,  if  any  deed  ex- 
isted, consisted  of  the  undivided  right  of  a  proprietor  of  a  township  granted  un- 
der a  New  Hampshire  charter,  it  is  not  sufficient,  for  the  purpose  of  laying  tbe 
foundation  for  presuming  the  existence  of  such  a  deed,  to  show,  that  the  party, 
to  whom  it  must  be  presumed  such  deed,  if  any,  was  executed,  and  his  grant- 
ees have  on  record  subsequent  deeds  of  such  undivided  right,  and  were  recog- 
nized, by  the  other  proprietors,  as  tbe  proprietors  of  such  right    Jo. 

12.  The  recitals  in  a  deed  of  the  amount  of  tbe  consideration  and  the  receipt  of 
payment  will  not  estop  the  party  from  sustaining  an  action  in  respect  to  the 
price.     Thayer  v.  Vile*  d  al.>  494. 

IS.  The  fact,  that  the  grantee  gave  his  promissory  note  for  a  part  of  the  price  of 
the  land,  will  not  preclude  bin  proving  by  parol,  in  an  action  brought  to  recover 
back  the  entire  price  paid,  that  the  grantor  agreed  to  repay  the  entire  price,  in 
case  the  grantee  did  not  acquire  a  good  title  to  the  land  by  the  deed.    76. 

14.  Neither  is  the  party  precluded  from  proving  such  agreement  by  parol  by  the 
fact,  that  he  received  a  quitclaim  deed  of  the  land,  since  the  evidence  does  not 
tend  to  enlarge  the  deed,  but  merely  shows,  that  the  price  of  tbe  land  was  left 
to  rest  wholly  in  oral  contract.     lb. 

15.  The  English  statute  of  uses  of  Henry  VIII  is  not  in  force  in  this  state. 

Oorham  v.  Daniels et  a/.,  600. 

16.  Under  the  statute  of  this  state  in  reference  to  conveyancing,  there  is  no  objec- 
tion whatever  to  the  creating  of  a  freehold  estate,  in  terms,  to  take  effect  in  fu- 
ture,   lb. 

17.  A  deed,  absolute  in  its  terms,  cannot  be  controlled  by  oral  evidence  of 
conversation  between  the  parties,  previous  to  its  execution. 

Vt.  Central  Rail  Road  Co.  v.  Estate  of  Hillt,  681. 

18.  A  deed,  which  is  absolute  in  its  terms,  and  without  conditions  or  reservations, 
will  have  the  effect  to  convey  the  land  described  in  it,  with  all  the  privileges  of 
drawing  water  from  other  portions  of  the  grantor's  land,  which  were  then  in 
use,  as  appurtenant  to  the  land.    lb. 

19.  And  if  water  is  conveyed  in  an  aqueduct  from  a  spring  upon  another  portion 
of  the  grantor's  land  to  the  land  conveyed,  and  there  need  at  the  time  of  the 
conveyance,  any  diversion  of  tbe  water  by  the  grantor,  although  upon  that  por- 
tion of  his  land  not  conveyed  by  the  deed,  will  be  a  disturbance  of  the  right  of 
the  grantee,  for  which  an  action  may  be  sustained.  Tbe  grantor  cannot  be  al- 
lowed to  say,  in  defence,  that  the  grantee  did  not  desire  to  use  the  water,  or 
that  he  has  suffered  no  detriment.    26. 

20.  Tbe  defendant  was  the  owner  and  occupant  of  a  messuage,  to  which  water 
was  conducted,  for  use,  by  an  aqueduct,  from  a  spring  upon  another  portion  of 
his  land,  and  tbe  Vermont  Central  Rail  Road  Co.  having  located  their  rail  road 
across  the  same,  the  commissioners  were  called  upon  to  appraise  the  damages 
thereby  occasioned  to  the  defendant.    At  tbe  hearing  before  the  commissioners 
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the  defendant  stated,  that  he  should  use  the  water  for  the  purpose  of  supplying 
a  new  home,  which  he  contemplated  erecting,  and  that  the  commissioneri  need 
not  take  the  water  into  the  account  in  assessing  the  damages.  The  president 
and  engineer  of  the  company  were  present,  and  heard  this  statement,  and  made 
no  claim  to  the  use  or  the  water;  and  the  water  was  not  taken  into  considera- 
tion by  the  commissioners,  in  assessing  the  damages.  The  defendant  receded 
from  the  company  the  amount  of  damages  assessed  by  the  commissioners,  and 
executed  to  the  company  an  absolute  deed  of  the  premises,  without  condition  or 
reservation.  And  it  was  held,  that  the  right  to  use  the  water.npon  the  premises 
passed  by  the  deed.    lb. 

Set  Dower  9 ;  Water  Course.   . 

DEMURRER,  See  Pleading. 

DEPUTY  SHERIFF  See  Sheriff. 

DEVISE. 
,  1.  A  devise  is  never  declared  void  for  uncertainty,  upon  the  mere  ground  that 
the  description  of  the  subject  matter  of  the  devise  is  indefinite;— but  only  wheo, 
after  resort  to  oral  proof,  it  still  remains  mere  matter  of  conjecture,  what  wu 
intended  by  the  instrument.     Towntend  v.  Downer,  226. 

2.  For  the  purpose  of  determining  the  intention  of  a  testator,  as  expressed  is  a  de- 
vise, reference  is  to  be  had  to  the  general  scope  of  the  will,  and  to  every  claow 
of  it.    Button,  Ex'r,  v.  American  Tract  Society  et  a/.,  336. 

3.  A  devise  was  expressed  in  a  will  in  these  words, — "  My  east  or  Jackson  farm, 
so  called,  I  give  and  dispose  of  in  the  following  manner, — The  American  Home 
Mission  Tract  Society  for  our  western  mission,  twelve  hundred  dollars,'1  and 
then  providing  the  manner  in  which  it  was  to  be  invested.  The  next  clause  ia 
the  will  contained  a  bequest  of  $600,00  to  the  niece  of  the  testator,  the  inter- 
est to  be  paid  to  her  during  her  natural  life, "  and  then  to  go  to  the  above  named 
tract  society  for  their  use."  And  it  was  held,  that  it  might  fairly  be  inferred, 
from  the  terms  used,  that  the  testator  intended  the  bequest  for  the  American 
Tract  Society.    lb. 

4.  And  it  was  also  held,  that  if  any  ambiguity  existed  in  the  description  of  the 
devisee,  it  was  not  apparent  upon  the  face  of  the  will,  but,  being  created  by 
extrinsic  evidence,  it  was  competent  to  resort  to  extrinsic  evidence  to  remove 
the  uncertainty.    lb. 

5.  But  it  is  not  competent,  for  that  purpose,  to  prove  by  the  scrivener,  who  drew 
the  will,  the  instructions  which  were  given  to  him  by  the  testator,  to  so  draw 
the  will,  as  to  give  the  property  to  a  particular  devisee.    lb. 

,6.  Where  the  devisee  was  named  in  the  will  as  "  The  American  home  mission 
tract  society  for  our  western  mission,"  and  it  appeared,  that  there  was  no  soa- 
ety  known  by  that  name,  but  that  the  description  named  in  the  will  contained 
.some  terms  applicable  to  each  of  two  well  known  charitable  societies,— the 
American  Tract  Society,  and  the  American  Home  Missionary  Society,  it  was 
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held,  that  testimony  showing  that  the  testator  was  acquainted  with  the  objects 
and  operations  of  the  American  Tract  Society,  that  those  operations  were  mainly 
confined  to  the  western  states,  and  were  there  conducted  through  the  agency  of 
colporteurs,  or  missionaries,  that  the  testator  took  a  lively  interest  in  the  society, 
contriboted  to  its  funds  in  his  life  time,  and  expressed  his  preference  for  it  over 
other  charitable  institutions,  was  proper  to  be  considered,  in  connection  with  the 
language  of  the  will,  in  determining  the  intention  of  the  testator;  and  that  this 
evidence,  connected  with  the  terms  used  in  the  description  of  the  devisee,  and 
with  the  language  used  in  a  subsequent  clause,  in  which  the  same  devisee  was 
described  as  •■  the  above  named  tract  society,"  was  sufficient  to  justify  the  con- 
clusion, that  it  was  the  intention  of  the  testator  to  convey  the  property  to  the 
American  Tract  Society.    lb. 

7.  Devises  are  to  be  so  construed,  as  to  effectuate  the  intention  of  the  testator,  if 
it  can  be  done  consistently  with  the  principles  of  law.    lb. 

8.  It  is  not  necessary,  that  the  name  of  the  devisee  should  be  mentioned  in  the 
will;  it  is  sufficient,  if  the  devisee  be  described  by  words  that  are  sufficient  to. 
denote  the  person  meant  by  the  testator,  and  to  distinguish  him  from  all  others. 

lb. 

DISTRICT  COURT  OF  UNITED  STATES,  See  Banmbuftct. 

DIVISION. 

1.  The  mere  acquiesence  in  a  line,  as  a  dividing  line,  between  adjoining  proprie- 
tors for  fifteen  years,  although  but  one  of  the  proprietors,  and  perhaps  neither, 
is  in  actual  possession,  is  sufficient  to  establish  that  line,  as  the  true  line  of  di- 
vision, if  known  and  claimed  by  both  proprietors. 

Brown  v.  Edton  et  a/  ,  485. 

2.  The  plaintiff's  grantor  entered  into  possession  of  a  tract  of  land  in  Plymouth, 
in  1792,  under  a  survey  bill;  but  the  defendants,  who  claimed  a  tract  of  land, 
which  in  the  division  of  the  town  in  1796,  was  allotted  as  the  right  of  the  first 
settled  minister,  next  south  of  and  adjoining  the  tract  in  question,  gave  evidence 
tending  to  prove,  that  the  plaintiff's  grantor,  who  so  entered  into  possession, 
and  those  who  owned  and  possessed  the  land  under  him,  down  to  and  includ- 
ing the  plaintiff,  and  as  late  as  1840,  had  from  time  to  time,  on  various  occa- 
sions, and  to  divers  persons,  pointed  out  a  line,  north  of  the  true  southerly  line 
of  the  pitch,  as  found  by  the  jury,  as  beiug  the  true  southerly  line,  and  uni- 
formly claimed  and  possessed  only  to  that  line;  and  it  was  held,  that  this  ac- 
quiescence, if  found  by  the  jury,  must  be  sufficient  to  establish  the  line,  so  claim- 
ed to,  as  the  true  line,  notwithstanding  it  appeared,  that  no  actual  possession 
was  taken  of  any  part  of  the  minister  right,  either  by  the  first  settled  minister, 
or  by  or  under  the  town,  until  1842,— which  was  but  three  or  four  yean  pre- 
vious to  the  commencement  of  this  snit.    76. 

See  Chancery  3 ;  Schools  7. 

DOMICIL,  See  Limiations  1. 
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DOWER. 

1.  The  probate  court  have  exclusive  jurisdiction  of  the  assignment  of  dower;  and 
if  the  dowreas  claim  to  have  a  special  rale  of  apportionment,  the  probate  court 
can  alone  establish  such  rale  in  her  favor.  But  if  the  probate  court  tangs 
dower,  generally,  in  an  equity  of  redemption,  without  determining  the  propor- 
tion, which  the  widow  shall  pay  towards  the  incumbrance,  it  is  equivalent  to 
saying,  that  it  shall  be  in  proportion  to  her  estate;  and  the  court  of  chancery 
have  jurisdiction,  upon  a  bill  brought  by  the  dowreas  for  that  purpose,  to  deter- 
mine the  proportion  which  she  should  pay,  upon  the  general  rule  of  equity  b 
such  cases,  except  so  far  as  the  parties  may  have  varied  that  rale,  by  an  agree- 
ment executed  at  the  time.    Danforth  v.  Smith,  847. 

2.  The  mere  fact,  that  the  estate  has  been  purchased  subject  to  the  incumbrance 
and  the  widow's  dower,  is  not  sufficient  to  raise  any  special  rale  of  apportion- 
ment, varying  from  the  ordinary  rule  in  equity.    Jb. 

8.  The  dowress  may  bring  a  bill  in  chancery,  for  the  apportionment  of  the  is* 
cumbrance,  whenever  the  incumbrance  becomes  due,  without  first  paying  it. 

lb. 

4.  The  general  rule  of  equity  is,  that  all  the  estates  concerned,  whether  defined 
by  quantity  of  interest  and  duration,  or  by  extent  of  territory,  shall  cootribite 
towards  the  incumbrance,  according  to  their  relative  value  when  the  contribt- 
tion  becomes  obligatory,  which  is,  when  the  debt  falls  due.    Jb. 

5.  According  to  this  rule,  when  a  widow  is  endowed  in  an  equity  of  redemption, 
one  third  of  the  incumbrance  should  be  placed  upon  the  land  covered  by  the 
dower  and  the  remaining  two  thirds  upon  the  residue  of  the  land  covered  by 
the  incumbrance.    lb, 

6.  But  it  is  competent  for  the  dowress,  the  mortgagee  and  the  one  who  purebasei 
the  equity  of  redemption  subject  to  the  incumbrance  and  the  dower,  to  agree 
upon  a  different  mode  of  apportionment ;  and  if  they  agree,  although  by  parol, 
that  all  of  the  incumbrance,  except  a  certain  part,  should  be  psid  from  that  por- 
tion of  the  mortgaged  premises  not  covered  by  the  dower,  this  agreement,  when 
executed,  will  be  irrevocable,  and  the  court  of  chancery  will  have  regard  to  h, 
in  apportioning  the  residue  of  ihe  incumbrance  between  the  dowress  and  the 
owner  of  the  reversion.    lb. 

7.  In  apportioning  an  incumbrance  between  a  dowress  and  the  owner  of  the  re- 
version, it  is  not  competent  for  the  court  of  chancery  to  determine  soy  stm* 
which  shall  be  expended  by  the  dowress,  each  year,  for  repairs.    lb. 

8.  There  is  no  rule,  in  this  state,  requiring  the  dowress  of  an  equity  of  redemp- 
tion to  keep  down  the  interest  upon  the  incumbrance.    Jb. 

8.  When  land  is  conveyed,  reserving  an  estate  therein  during  the  lives  of  the 
grantor  and  his  wife,  the  wife  not  being  party  to  the  deed,  the  estate  descend*, 
upon  the  decease  of  the  husband,  to  his  personal  representatives,  sod  the  wife 
is  entitled  to  dower  therein.     Oorham  v.  Danitl*  d  ml.,  600. 

10.  And,  as  dowress,  the  wife,  previous  to  her  dower  being  assigned,  has  the 
same  right  of  entry  upon  the  land,  whether  as  against  a  stranger  or  bet  co-toe- 
ant,  which  the  husband  had  during  his  life.    Jb. 
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EJECTMENT. 

1.  One  may  have  the  constructive  possession  of  land,  as  well  wit  hoot  written 
claim  of  title,  as  with  it.  Where  the  manner  of  occupying  a  portion  of  the  land 
clearly  indicates  to  every  observer  the  extent  of  the  claim  of  possession,  every 
occasional  entry  of  such  possessor  will  be  constmed  an  act  of  possession,  and 
not  &  bare  trespaaa^-»which  it  wonld  be  in  one  making  no  claim  of  title,— and 
this  is  all  that  b  meant  by  constructive  possession.    Buck  Hal.  v.  8quier$9  408. 

2.  If,  in  an  action  of  ejectment,  the  defendant  claim  title  by  possession,  and  it  ap- 
pear, that  the  fence  of  his  adjoining  land  was  so  constructed  and  so  far  exten- 
ded towards  the  disputed  land,  as  to  give  notice  to  the  pnblic  and  to  all  con- 
cerned, that  the  defendant  and  his  grantors  claimed  to  exercise  exclusive  do- 
minion, over  the  disputed  land,  by  extending  their  fence  so  as  to  include  this 
land,  whenever  it  should  be  convenient  to  complete  the  inclosore,  and  that  it 
was  left  open  for  the  time,  for  convenience  of  use,  or  because  it  was  not  then 
of  sufficient  importance  to  be  inclosed,  and  this  have  been  continued  for  fifteen 
years,  it  will  be  regarded  as  a  sufficient  possession  to  give  title.    lb. 

Set  Boundaries;  Dower  10;  Forcible  Entry  &  Detainer  5-8. 

EMANCIPATION,  See  Poor  1-3. 

ESTOPPEL,  See  Audita  Querela  6;  Bond  2;  Constable  2;  Deed  10, 
12-14;  Factor  7;  Win oo ski  Turnpike  Co.  2. 

EVIDENCE. 

1.  The  attorney,  with  whom  a  demand  is  left  for  collection,  has  not  such  an  inter- 
est in  a  suit  brought  by  him  upon  it,  as  to  make  his  admissions  evidence,  upon 
that  ground,  in  favor  of  the  debtor,  who  seeks,  by  audita  querela,  to  avoid  the 
judgment  rendered  against  him  in  the  suit     Underwood  v.  Hart,  120. 

2.  Upon  the  trial  of  an  audita  querela,  brought  to  set  aside  a  justice's  judgment 
for  the  alleged  reason,  that  the  justice  was  not  present  at  the  place  of  return  of 
the  writ  within  the  two  hours  aAer  the  time  set  for  its  return,  it  is  not  compe- 
tent, for  the  complainant,  after  proving  that  he  was  present  at  the  place  of  trial 
within  the  two  hours,  and  that  the  justice  was  not  there  after  that,  within  the 
two  hours,  to  prove  that  the  attorney  of  the  plaintiff  in  that  suit,  at  whose  office 
the  writ  was  made  returnable,  then  said  to  him,  that  the  justice  bad  not  previ- 
ously been  there, — such  representation  not  being  alleged  as  a  substantive 
ground  of  complaint.    lb. 

8.  Neither  is  it  competent  for  the  complainant  to  prove,  in  such  case,  declara- 
tions of  the  attorney,  made  after  the  expiration  of  the  two  hours,  and  while  he 
was  searching  for  the  justice,  and  before  the  default  was  entered  by  the  justice 
upon  the  writ,  that  he  had  not  seen  the  justice  that  day.    lb. 

4.  Such  declarations  by  the  attorney  are  neither  admissible  as  admissions  for  the 
purpose  of  a  trial  and  for  obviating  the  necessity  of  proof,  nor  as  characterizing 
any  act  of  the  attorney,  and  so  constituting  part  of  the  resgett*.    lb. 

5.  Upon  the  trial,  in  1847,  of  an  action  against  a  common  carrier,  to  recover  the 
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value  of  goods  lost,  the  plaintiff  offered  in  evidence  a  printed  advertisement,  is- 
sued by  the  defendants  in  1889,  a  portion  of  which  had  been  accidentally  torn 
and  lost;  and  it  appearing  that  search  had  been  made  by  the  plaintiff  at  the 
places  in  the  vicinity,  at  which  copies  of  the  advertisement  had  been  posted  hy 
the  defendants,  for  another  copy,  without  success,  it  was  held,  that  the  part 
produced  might  be  read  in  evidence,  and  parol  evidence  given  as  to  the  con- 
tents of  the  part  which  had  been  lost 

Farmers'  £  Meek.  Bank  v.  Champlain  Trans.  Co.,  186. 

6.  It  is  a  rale  of  law,  in  weighing  contradictory  evidence,  that,  other  things  being 
equal,  positive  evidence  preponderates  over  negative  evidence;  bnt  the  oowt, 
in  directing  the  attention  of  the  jury  to  this  rale,  should  also  direct  their  atten- 
tion fully  to  the  facts  and  circumstances  in  the  case,  which  are  important  is 
determining  its  application.    lb. 

7.  The  testimony  of  a  deceased  witness,  at  a  former  trial,  is  sufficiently  proved 
by  a  witness,  who  testifies,  that  he  gives  the  substance  of  the  testimony  of  the 
deceased  witness  in  his  very  words,  but  does  not  recollect  any  thing  he  said  on 
cross  examination,  but  says,  that  if  there  had  been  any  thing  in  the  cross  exam- 
ination altering  the  testimony  in  chief,  he  thinks  he  should  recollect  it. 

WUliams  v.  Willard,  869. 

8.  Where  an  attachment  had  been  dissolved  by  a  judgment  in  favor  of  the  defend- 
ant in  the  suit  in  which  the  attachment  was  made,  and  the  defendant  then 
brought  trover  against  the  officer  for  the  property  attached, — which  had  been 
sold  upon  the  mesne  process,  under  the  provisions  of  the  statute,— it  was  held, 
that  the  original  attaching  creditor  was  a  competent  witness  for  the  officer  upon 
the  trial  of  the  action  of  trover,  notwithstanding  it  appeared  he  had  executed  to 
the  officer  a  bond,  conditioned  to  indemnify  him  from  all  costs,  losses  and 
damages,  which  tbe  officer  might  sustain  in  consequence  of  selling  the  attached 
property  upon  the  writ.    Abbott  v.  Kimball,  642. 

9.  When  a  paper  is  lost,  it  is  necessary,  in  order  to  lay  the  foundation  for  intro- 
ducing secondary  evidence  of  its  contents,  that  reasonable  search  should  be 
made  in  the  place,  where  the  paper  is  last  known  to  have  been,  and  if  not 
found  there,  then  inquiry  must  be  made  of  the  persons  last  known  to  have  its 
custody.    Fletcher  etalv.  Jackson  et  a/.,  581. 

10.  In  an  action  brought  to  recover  the  price  of  labor  and  materials  furnished, 
one,  who  claims  that  he  is  himself  entitled,  instead  of  the  plaintiff,  to  receive 
payment  of  the  amount,  is  a  competent  witness  for  tbe  defendant;  and  so,  also, 
is  one,  who  is  called  as  a  witness  to  prove  facts,  showing  that  he  is  himself  lia- 
ble for  the  amount,  instead  of  the  defendant.    Abbott  v.  Camp,  650. 

11.  An  agent,  factor,  or  broker,  is  not  a  competent  witness  for  the  plaintiff  in  a 
suit,  without  a  release,  when  his  testimony  would  discharge  him  from  the  plain- 
tiff's  demand  by  establishing  it  against  the  defendant.    Christy  v.  Smithy  668. 

12.  But  when  the  deposition  of  a  witness  thus  interested  is  offered  by  the  plain- 
tiff, and  a  release  in  due  form  to  the  witness,  purporting  to  be  executed  by  the 
plaintiff,  is  attached  to  the  deposition,  and  it  does  not  appear,  that  the  defend- 
ant made  any  question  at  the  trial  in  reference  to  the  genuineness  of  the  plain- 
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tiff's  signature  to  the  release,  be  cannot  afterwards  be  allowed  to  object,  that 
the  execution  of  the  release  was  not  duly  proved,  although  it  is  stated  upon  the 
bill  of  exceptions,  that  no  evidence  was  adduced  to  prove  its  execution,    lb, 

13.  In  an  action  against  a  postmaster  for  negligence,  by  reason  of  which  a  letter 
directed  to  his  office  and  alleged  to  have  been  received  there  was  lost,  the  post- 
master of  the  office,  at  which  the  letter  was  deposited  is  a  competent  witness 
for  the  plaintiff,  to  prove  that  the  letter  was  forwarded  in  due  coarse  of  mail. 

Jb. 

14.  And  the  agent  of  the  plaintiff,  to  whom  the  letter  was  directed,  for  the  ben- 
efit of  the  plaintiff,  is  a  competent  witness  for  the  plaintiff,  to  prove  that  he 
never  received  the  letter  from  the  post  office.    16. 

15.  A  deed,  absolute  in  its  terms,  cannot  be  controlled  by  oral  evidence  of  con- 
versation between  the  parties,  previous  to  its  execution.  • 

Vt.  Central  Rail  Mood  Co.  v.  Estate  of  Hills,  681. 

16.  To  justify  a  presumption  of  an  admission  from  the  silence  of  the  party,  when 
a  statement  is  made  in  his  presence  adverse  to  his  interest,  the  statement  most 
not  only  be  brought  to  his  attention,  but  it  must  be  such  as  calls  for  a  reply. 

Htrsey  v.  Barton,  685. 
See  Bailment  2,4;  Contract  2,  5, 11;  Deed  3,  11, 18,  14 ;  Devise  4,  5; 
Guaranty  1;  Highways  5-7;  Husband  &  Wife  6;  Justice  or  the 
Peace  2-4;  Practice  1;  Principal  &  Surety  8;  Promissory  Notes 
6;  Sale 4;  Seduction;  Yillaoe  3. 

EXCEPTIONS. 

1 .  All  reasonable  presumptions  will  be  made,  in  the  supreme  court,  in  favor  of 
the  regularity  of  the  proceedings  of  the  county  court;  and  unless  it  appear  af- 
firmatively, upon  the  bill  of  exceptions,  that  error  has  intervened,  the  judgment 
will  be  affirmed.    Poultney  v.  Glover,  328. 

2.  All  reasonable  presumptions  will  be  made,  in  the  supreme  court,  in  favor  of 
the  regularity  of  the  proceedings  and  decisions  of  the  county  court. 

Bradley  v.  Pratt,  878. 

3.  If,  upon  the  trial  of  an  issue  of  fact  by  the  court,  in  the  count)  court,  the  facts 
found  and  stated  upon  the  bill  of  exceptions,  together  with  such  inferences  as 
may  properly  be  made  and  legitimately  drawn  from  them,  are  sufficient  id  law 
to  uphold  the  judgmeut,  it  will  not  be  reversed,  although  the  case  may  not  ex- 
pressly find  such  inferences  and  deductions  to  have  been  made  by  the  court 
below.    Smith  v.  Day,  656. 

See  Practice  3. 

EXECUTION. 
1.  If,  while  a  trustee  process  is  pending  in  court,  judgment  be  obtained  and  exe- 
cution issued  against  the  principal  defendant  in  the  same  suit,  the  execution 
will  be  valid,  so  long  as  it  remains  on-  record  and  acquiesced  in  by  the  other 
party.    Spring  v.  Aysr  «>  IV.,  516. 

See  Trustee  Process  6. 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  An  administrator  cannot  create  a  valid  lien  upon  a  specific  part  of  the  real  i 
tate  of  the  deceased,  for  the  purpose  of  extinguishing  a  lien  held  bj  the  i 
mortgagee  upon  another  part  of  the  real  estate;  and  if  the  first  lien  be  actually 
released  to  a  purchaser  from  tlie  administrator,  the  incumbrancer  can  only  as- 
sert his  claim  upon  the  property  attempted  to  be  substituted  as  his  security,  by 
showing  that  the  avails  of  his  interest  in  the  estate  first  incumbered  have  been 
actually  paid  to  the  creditors  of  the  estate. 

Green,  Mm'r,  v.  Sargeamt  el  <U.t  466. 

g.  An  administrator  has  no  right  to  become  a  purchaser  of  the  estate  upon  which 
he  administers,  even  when  he  is  solvent  and  he  pays  the  fall  price.    lb. 

S.  And  the  proceedings  of  the  probate  court,  in  allowing  the  administrator's  ac- 
count, in  which  he  has  charged  himself  with  the  price  of  property  of  the  estate 
sold  to  himself,  will  not  conclude  those  interested  in  the  estate  from  instituting 
proceedings  in  equity  to  compel  him  to  release  the  property  for  the  benefit  of 
the  estate.     lb. 

A.  Nor  will  it  be  conclusive  against  granting  the  relief  sought  in  equity,  that 
upon  the  rendition  of  a  second  account  by  the  administrator,  after  he  had  re- 
signed his  trust,  and  about  the  time  of  the  commencement  of  the  proceedings  in 
equity,  he  was  charged  with  interest  upon  the  price  of  the  property  so  sold  to 
himself.     lb. 

5.  Nor  will  it  make  any  difference,  in  this  respect,  that  an  order  of  distribution 
was  made  by  the  probate  court  of  the  amount  found  in  the  hands  of  the  admin- 
istrator upon  such  accounting.    lb. 

6.  And  the  administrator  de  bonis  non  is  the  proper  party  to  bring  a  bill  in  eqoity 
to  compel  the  former  administrator  to  release  such  property  for  tlie  benefit  of 
the  estate.    lb. 

See  Deed  9, 10. 
EXTENT,  See  Taxis. 

FACTOR. 

1.  A  contract  between  a  commission  merchant  and  the  owner  of  property  in- 
trusted to  him  to  sell,  which  provides,  that  the  commission  merchant  shall  make 
advances  of  cash  to  the  owner  from  time  to  time,  as  the  property  is  delivered, 
and  shall  be  allowed  a  specified  commission  for  effecting  sales,  and  legal  inter- 
est for  the  money  advanced,  and  also  five  per  cent  for  the  money  so  advanced, 
is  nsurions  and  void  to  the  extent  of  the  five  per  cent.    Burton  v.  2Hwt,  151. 

2.  Where  goods  are  consigned  to  a  merchant  to  sell,  and  he  consigns  them  to  an- 
other merchant  to  sell,  a  custom,  for  each  merchant  to  charge  the  commission 
usually  charged  for  a  sale,  is  void,  as  being  against  common  reason  and  com- 
mon justice.    'Spear  v.  Aewell,  Rutland  Co.,  cited  by  Redvxeld,  J.    lb. 

3.  When  goods  are  consigned  to  a  factor,  under  an  agreement  that  he  shall  sell 
them  and  apply  the  proceeds  to  repay  advances  previously  made  by  him  to  the 
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consignor,  be  moat,  in  order  to  acquire  a  valid  lien  upon  the  goods,  as  against 
the  creditors  of  the  consignor,  have  the  actual  or  constructive  possession  of  the 
goods.  ElHot  et  al.  v.  Bradley  et  oJ.,  217. 
4.  An  agreement  was  made  between  a  manufacturer  of  cloth  in  this  state  and 
the  plaintiffs,  who  were  commission  merchants  in  New  York,  by  which  the 
manufacturer  was  to  send  his  cloth  to  the  plaintiffs  for  sale  on  commission,  and 
was  to  draw  upon  them  in  advance  of  the  sales,  and  also  in  advance  of  send- 
ing the  cloth,  if  necessary,  upon  sending  the  invoices  of  cloth  forwarded,  or  to 
be  forwarded,  and  the  plaintiffs  were  to  apply  the  avails  of  the  sales  to  repay 
their  advances.  Under  this  arrangement  the  consignor  forwarded  to  the  plain- 
tiffs, from  time  to  time,  invoices  of  the  cloth  sent,  and  to  be  sent,  and  the  cloth 
was  then  sent  to  forwarding  merchants  at  Burlington,  and  was  by  them  sent  to 
the  plaintiffs  as  soon  as  was  convenient.  The  drafts  were  drawn  and  the  ac- 
ceptances charged  and  sales  credited  upon  general  account  No  bill  of  lading 
was  sent  to  the  plaintiffs,  bat  shipping  lists  were  sent  by  the  forwarding  mer- 
chants to  their  agents  in  New  York,  describing  the  consignor,  the  consignees, 
and  the  marks  upon  the  goods,  in  order  to  guide  the  agents  in  delivering  the 
goods  to  the  consignees.  And  it  was  held,  that  the  goods,  after  being  sent  to 
the  forwarding  merchants,  and  while  upon  their  transit  between  Burlington  and 
New  York,  remained  at  the  risk  and  subject  to  the  control  of  the  consignors, 
and  liable  to  attachment  by  their  creditors,     lb. 

6.  The  undertaking  of  a  factor  is  merely  to  answer  for  the  solvency  of  the  buyers 
of  the  goods,  or,  rather,  to  guarantee  to  the  principal  the  payment  of  the  debts 
due  from  the  buyers.  He  becomes  liable  to  pay  to  the  principal  the  amount  of 
the  purchase  money,  if  the  buyers  fail  to  pay  it,  when  it  becomes  doe.  And 
his  undertaking  is  not  collateral,  within  the  statute  of  frauds,  bat  is  an  original 
and  absolute  agreement,  that  the  prices,  for  which  the  goods  are  sold,  or  the 
debts  created  by  the  sales  of  the  goods,  shall  be  paid  to  the  principal,  when  the 
credit  given  on  the  sales  shall  have  expired. 

Bradley  et  al.  v.  Richardson  et  al ,  (Circ.  Ct.,)  720. 

6.  If  the  factor  have  agreed,  that  he  will  advance  to  a  certain  amount  upon  the 
goods  consigned  to  him,  to  that  extent  bis  advances  may  be  treated  as  payment 
in  advance  of  so  much  towards  the  goods,  and  so  far  the  one  may  be  set  off 
against  the  other.  Bat  all  moneys  advanced  on  account,  beyond  the  amount 
agreed  to  be  advanced  upon  the  goods,  will  constitute  a  present  legal  debt,  for 
which  he  will  have  a  present  legal  right  of  action.     76. 

7.  And  if  the  principal  procure  and  have  the  benefit  of  the  advances,  he  is  there- 
by precluded  from  objecting  to  them,  as  not  answering  the  agreement,  what* 
ever  may  have  been  the  form,  in  which  they  are  made.    Jo. 

8.  And  if  the  factor  commence  a  suit  at  law  against  the  principal,  to  recover  the 
unpaid  balance  due  to  him  for  his  actual  advances,  having  previously  made 
sales  of  goods  upon  a  credit  not  yet  expired,  and  being  at  the  same  time  liable 
upon  acceptances  and  bills  for  the  principal  not  yet  matured,  he  is  entitled  to 
have  the  avails  of  the  sales,  as  they  become  due,  applied  in  satisfaction  of  &e 
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additional  advance*  which  be  is  compelled  to  make  upon  such  bill*  and  accept- 
ance*, as  they  become  due,  and  cannot  be  required  to  apply  auch  avail*  in  satis- 
faction of  his  present  legal  claims  existing  at  the  commencement  of  his  suit. 

lb. 

FENCE,  See  Impounding. 

FORCIBLE  ENTRY  AND  DETAINER. 

1 .  Under  the  statute  of  this  state,  of  forcible  entry  and  detainer,  the  party  forci- 
bly put  out  of  the  possession  even  by  him  who  has  title  and  right  of  entry,  is 
entitled  to  restitution,  and  may  subject  the  disseizor  to  punishment  by  fine,  and 
may  sustain  an  action  of  trespass  upon  the  statute,  and  recover  three  fold  dam- 
ages for  the  expulsion  and  detainer.    Duttin  v.  Country  ei  al.,  631. 

2.  And  the  party  thus  ejected  may,  if  be  so  elect,  waive  the  penalty  under  the 
statute,  and  sustain  an  action  of  trespass  qu.  d  against  such  disseizor,  and  the 
defendant  will  not  be  permitted  to  set  up  title  in  himself,  as  a  defence  to  such 
action.    lb. 

3.  Under  that  statute,  if  a  tenant  at  will  of  a  dwelling  house  hold  over  his  term, 
and  thereupon,  after  due  notice  to  quit,  the  landlord  forcibly  enter  and  eject 
him,  his  family  and  effects,  from  the  house,  the  entry  is  unlawful,  and  the  ten- 
ant may  recover  his  damages  therefor  in  an  action  of  trespass  quart  clautnm. 
/regit;— and  it  will  make  no  difference,  that  the  tenant  had  sgreed  to  leave  by 

a  certain  day  named,  and  that,  if  he  did  not  leave,  the  landlord  might  put  out 
him  and  his  effects  in  any  way  he  chose.    lb. 

4.  The  plaintiffs  leased  to  the  defendant  certain  premises  for  the  term  of  three 
years,  reserving  rent,  and  there  was  appended  to  the  lease  an  agreement,  that 
if  the  title  to  the  premises  should  be  established  in  the  plaintiffs,  they  would 
execute  to  the  defendant  a  perpetual  lease  of  the  premise*  on  such  terms  for 
annual  rent  as  indifferent  men  should  say  was  equitable.  And  it  was  held,  in 
the  absence  of  evidence  that  this  additional  agreement  was  founded  upon  any 
consideration,  or  that  the  plaintiff's  title  to  the  premises  had  been  established 
in  the  manner  contemplated,  that  the  existence  of  this  additional  agreement 
would  not  preclode  the  plaintiffs  from  sustaining  proceedings  against  the  de- 
fendant, under  the  statute  of  1842,  after  the  expiration  of  the  term,  for  the  re- 
covery of  the  possession,  nor  entitle  the  defendant  to  be  treated  as  a  tenant  at 
will  and  entitled  to  notice  to  quit.    Middlebury  College  v.  Lawion  et  a/.,  688. 

5.  The  proceeding  under  that  statute  is  analogous  to  an  action  of  ejectment,  and 
may  be  sustained  against  the  lessee,  and  against  all  who  are  in  possession  of 
,the  premises,  claiming  under  him;  and  the  lessor  is  not  precluded  from  joining 
the  lessee  as  a  defendant,  with  those  who  are  in  actual  possession  of  the  prem- 
ises under  bim,  by  the  fact,  that  the  lessee  is  not  himself  in  actual  possession 
of  the  premises,  at  the  time  the  proceeding  is  instituted.    Jo. 

6.  And  the  plaintiffs  are  not  precluded  from  joining,  as  a  defendant,  one  who  has 
received  an  under  lease  from  the  lessee,  of  a  portion  of  the  premises,  reserving 
/ent  to  the  leasee,  by  the  fact,  that  such  sub-lessee  was  in  possession  of  the 
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same  portion  of  the  premise*  under  one  claiming  title  ndTene  to  the  plaiatifis, 
previous  to  his  entering  into  such  contract  with  the  leasee.    Jo. 

7.  And  if  it  were  necessary  to  join,  as  a  defendant,  such  adverse  claimant,  nnder 
whom  the  sab-lessee  first  entered,  the  omission  to  join  him  will  only  render  the 
suit  subject  to  be  abated  on  motion;  and  if  that  question  were  not  raised  in  the 
county  court,  it  cannot  be  made  in  the  supreme  court.    lb. 

8.  And  the  lessee  and  his  several  sob-tenants  may  be  joined  as  defendants,  in  the 
same  proceeding,  although  it  appear,  mat  the  sub*  tenants  are  in  possession  of 
and  claim  several  and  distinct  portions  of  the  premises.    lb. 

9.  In  a  proceeding  under  the  statute  of  1842,  brought  by  a  landlord  to  recover 
the  possession  of  the  premises  from  a  tenant  who  holds  over  his  term,  the  land- 
lord is  entitled  to  recover  all  the  rent  due  at  the  time  of  the  rendition  of  the 
judgment,— »as  well  the  rent  which  accrued  under  the  lease,  as  the  subsequent 
rent.    lb. 

10.  And  although  the  justice  of  the  peace,  before  whom  the  proceeding  is  first  in- 
stituted, is  limited,  in  the  amount  of  his  judgment,  to  thirty  dollars,  yet,  if  an 
appeal  be  taken  by  the  tenant,  the  appellate  court  is  not  limited  to  that  amount, 
but  may  add  the  accruing  rent     lb. 

11.  And  if  several  are  joined  as  defendants,  who  hold  by  separate  and  distinct 
possessions  different  parts  of  the  premises,  and  who  sever  in  their  defences, 
separate  damages  may  be  awarded  against  them.     lb. 

FORFEITURE,  See  Chancery  5. 
FORGERY,  See  Crimival  Law  12. 

FRAUD. 

1.  An  action,  which  merely  concerns  the  price  of  land,  is  not  required,  by  the 
statute  of  frauds,  to  be  sustained  by  evidence  of  an  agreement  in  writing. 

Thayer  v.  Vile*  et  al.,  494. 

See  Actio*  on  the  case  1 ;  Factor  6;  Promissory  Note  1,  2;  Sale  3 ; 
Trustee  Process  7. 

GUARANTY. 
1.  The  general  rule  is,  that  in  a  collateral  undertaking  by  way  of  guaranty, 
where  a  suit  is  necessary  to  fix  the  liability  of  the  guarantor,  the  first  judgment 
is  prima  facie  evidence  of  the  default.  But  where  the  guarantor  is  liable  with- 
out suit  against  the  principal,  the  judgment  against  him  is  regarded  as  strictly 
matter  inter  alio*.    Redfield,  J.    Fletcher  et  al.  v.  Jackson  et  al,  521. 

GUARDIAN. 

1.  The  probate  court  have  exclusive  jurisdiction,  in  the  first  instance,  of  the  set- 
tlement of  guardian's  accounts.    Probate  Court  v.  Slaton  et  al,  306. 

2.  In  an  action  of  debt,  brought  upon  the  bond  of  a  guardian  of  a  minor,  and 
prosecuted  by  the  ward  after  the  determination  of  the  guardianship,  where  it 
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appears,  that  the  guardian  received  property  of  the  ward  and  baa  rendered  no 
account,  and  has  not  been  required  to  nettle  bia  account  in  the  probate  court, 
the  prosecutor  i*  entitled  to  recover  nominal  damages,  and  no  more.    Jo. 

HIGHWAY. 

1.  Iu  an  action  against  a  town,  to  recover  for  injury  alleged  to  have  been  occa- 
sioned by  the  insufficiency  of  a  highway,  the  question,  aa  to  the  sufficiency  of 
the  travelled  path  of  the  highway,  is  one  of  fact,  to  be  determined  by  the  jury. 

Sations  v.  Newport,  9. 

2.  In  a  case  of  this  character,  in  which  there  is  conflicting  evidence  as  to  the 
condition  of  the  road  and  the  prudence  exercised  by  the  plaintiff  at  the  time  of 
receiving  the  injury,  it  is  error  for  the  county  court  to  charge  the  jury,  as  mat- 
ter of  law,  that  the  defendants  are  entitled  to  a  verdict,  if  the  travelled  path  was 
well  beaten  to  such  a  width,  that  the  plaintiff  might  conveniently  have  passed 
at  any  specified  distance  from  its  margin,  at  which  the  injury  was  received. 

lb. 

8.  In  1831  a  highway  was  laid  out  and  worked  on  the  line  between  the  town  of 
Alburgh  and  Canada,  the  line  being  the  centre  of  the  highway,  for  about  two 
miles  east  from  the  shore  of  Lake  Champlain,  and  was  subsequently  travelled 
by  the  public,  until  1844,  when  the  selectmen  made  a  new  survey,  and  located 
the  entire  highway,  three  rods  wide,  within  the  town  of  Alburgh,  the  province 
line  being  the  north  line  of  the  highway,  as  thus  located.  No  certificate  was 
ever  deposited  in  the  town  clerk's  office,  that  the  highway,  as  newly  located, 
was  opened  for  travel ;  but  the  road  was  used  for  public  travel,  and  highway 
taxes  were  expended  upon  it.  And  it  was  held,  that  an  indictment  would  lay 
against  the  town,  for  suffering  the  highway,  as  newly  located  and  surveyed,  to 
be  out  of  repair.    State  v.  Alburgh,  262. 

4.  The  taking  of  land  for  a  public  highwsy  is  not  such  an  appropriation  of  the 
property  to  the  public  use,  within  the  meaning  of  the  constitution  of  this  state, 
Part  1,  art  2,  as  necessarily  requires  compensation  in  money  to  be  made  there- 
for. To  bring  a  case  within  that  provision  of  the  constitution,  there  should  be 
such  a  taking  of  the  propeity,  as  divests  the  owner  of  all  title  to  or  control  over 
the  property  taken  and  amounts  to  an  unqualified  appropriation  of  it  to  the  pub- 
lic.    Livermore  et  al.  v.  Jamaica^  361. 

5.  In  an  action  against  a  town,  brought  to  recover  damages  occasioned  by  an  al- 
leged insufficiency  of  the  public  highway,  one  who  was,  at  the  commencement 
of  the  year  daring  which  the  injury  occurred,  duly  elected  highway  surveyor  of 
the  district  in  which  the  highway  was  situated,  and  received  from  the  select- 
men a  tax  bill,  in  usual  form,  and  acted  as  highway  surveyor  for  a  time,  and 
then,  previous  to  the  occurring  of  the  alleged  injury,  refused  longer  to  act  as 
highway  surveyor,  and  resigned,  and  returned  to  the  selectmen  of  the  town  bia 
tax  bill,  which  they  accepted,  and  who  did  not  afterwards  act  as  highway  sur- 
veyor, is  not  thereby  rendered  incompetent  as  a  witness  for  the  town. 

Battey  v.  Dvxbury,  7 14. 
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6.  In  such  ow,  the  highway  surveyor  ou  only  be  held  incompetent  ae  a  witness 
for  the  town,  upon  the  ground  that  he  would  be  liable  tothe  town,  if  the  plain- 
tiff should  succeed ;  but  no  sort  oonld  be  maintained  against  him  by  the  town 
after  the  selectmen  bad  thus  received  from  him  his  tax  bill  and  warrant,  with 
the  mutual  intention  to  release  him  from  farther  responsibility,  even  if  it  should 
be  held,  that  he  had  strictly,  under  the  statute,  no  right  to  resign*    lb. 

7.  When  a  public  highway  has  been  taken  by  a  rail  road  company  for  the  con- 
struction of  their  rail  road,  and  so  obstructed  as  to  be  rendered  impassable, 
without  providing  a  substitute  therefor  in  the  manner  required  by  law,  it  is  not 
the  duty  of  the  highway  surveyor  to  contest  their  right  to  do  so,  and  hence  he 
is  not  responsible  for  any  injury  which  may  occur  by  reason  of  their  so  doing. 

Jo. 
Set  Practice  1 ;  Statute  2;  Winooski  Turnpike  Co. 

HIGHWAY  SURVEYOR,  See  Highways. 

HUSBAND  AND  WIFE. 

1.  The  power  of  a  wife  to  bind  her  husband  by  her  contracts  depends  upon  the 
fact  of  agency  alone, —  she  having,  as  wife,  no  original  and  inherent  power  to 
bind  him  by  any  contract.     8awyer  v.  Cutting  et  al.,  486. 

2.  The  wife,  whether  the  husband  is  absent,  or  at  home,  sick,  or  in  health,  is 
not  to  be  presumed  his  agent  generally,  or  intrusted  with  any  authority  in  rela- 
tion to  his  affairs,  other  than  that  which  it  is  usual  and  customary  to  confer 
upon  the  wife.    lb. 

3.  An  arrangement,  made  between  the  wife  and  a  debtor  of  the  husband,  who  is 
also  surety  for  the  hatband  upon  a  promissory  note  to  a  third  person,  that  the 
debtor  shall  pay  the  note,  upon  which  be  is  surety,  and  that  such  payment 
shall  operate  as  payment  of  his  debt  to  the  husband,  is  not  within  the  ordinary 
powers  of  a  wife  in  the  management  of  the  domestic  affairs  of  her  husband, 
and  can  only  be  sustained,  by  showing  affirmatively,  that  it  was  authorized  by 
the  husband,  or  was  subsequently  recognized  by  him.    J  o. 

4.  And  such  arrangement  will  not  be  rendered  valid  by  the  fact,  that  tbe  hus- 
band, at  the  time  the  arrangement  was  made,  was  sick  and  wholly  incapable 
of  transacting  business,  and  so  continued  until  his  death,  and  had  no  other 
person,  except  bis  wife,  to  transact  his  business.  Such  a  condition  of  things 
will  justify  the  wife  in  taking  care  of  the  property  of  her  husband  and  provi- 
ding necessaries  for  the  family,  but  will  not  constitute  her  the  general  agent  of 
her  husband  and  so  authorize  her  to  transact  his  business  generally,  to  transfer 
his  property  and  pay  his  debts.    lb. 

5.  And  if  the  debt  to  the  husband,  which  it  is  claimed  was  paid  by  tbe  debtor's 
carrying  into  effect  the  arrangement  made  with  the  wife,  consist  of  a  promis- 
sory note,  and  this  note  had  been  transferred  by  the  husband  previous  to  the 
arrangement  being  made  by  the  wife,  bat  tbe  holder  gave  no  notice  to  the  debtor 
of  the  transfer  until  after  that  arrangement  bad  been  executed  by  the  debtor,  tbe 
right  of  the  holder  to  collect  the  note  will  not  be  precluded  by  the  fact,  that 
the  note  was  overdue  at  the  time  be  received  it.    lb. 
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6.  And  if  the  debtor  prove  the  sickness  of  the  husband  at  the  time  of  making  the 
arrangement,  and  claim,  that  from  this  fact  the  assent  of  the  husband  is  to  be 
presumed,  it  is  competent  for  the  holder  of  the  note  to  prove,  for  the  purpose 
of  rebutting  this  presumption,  that  the  hnsband  was  taken  sick  and  became  in- 
sane previous  to  the  arrangement  being  made,  so  as  to  be  wholly  unable  to 
transact  business,  and  so  continued  until  the  time  of  his  death.    lb. 

IMPOUNDING. 

1.  It  is  not  indispensable  to  the  right  of  a  land  owner  to  impound  cattle,  which 
are  doing  damage  in  his  inclosure,  that  the  fence  adjoining  the  highway,  ever 
which  the  cattle  entered,  should  have  been  legally  sufficient  for  a  fence  be- 
tween inclosures  not  upon  the  highway.    Davit  v.  Campbell,  236.  • 

2.  There  is  no  relation  of  debtor  and  creditor  created  by  law  between  the  im- 
pounder of  animals  under  the  village  law  and  the  pound  keeper,  in  relation  to 
the  expense  of  keeping  and  feeding  the  animals;  and  in  the  absence  of  any 
express  contract,  that  the  impounder  will  pay  such  expense,  the  pound  keeper 
has  no  remedy  against  him  therefor.     William*  v.  WUlard,  869. 

3.  And  if  the  animals  be  impounded  without  authority  of  law,  so  that  the  im- 
pounder committed  a  trespass  in  taking  them,  it  will  not  enable  the  pound 
keeper  to  recover  of  the  impounder  such  expense,  in  an  action  upon  book  ac- 
count    Jo. 

4.  The  statute  in  regard  to  the  replevying  of  beasts  distrained, — Rev.  St,  c.30,— 
does  not  contemplate  that  the  writ  will  be  brought  against  the  pound  keeper, 
but  against  the  impounder.    Mellen  v.  Moody,  674. 

6.  The  owner  of  beasts  unjustly  detained  by  a  pound  keeper  may  have  replevin 
against  him  for  the  beasts,  under  the  Revised  Statutes,  chap.  30,  sec.  144sq.; 
but  such  claim  must  rest  wholly  upon  the  wrongful  act  of  the  pound  keeper. 

J*. 

6.  The  statute,— Rev.  St.,  c.  88,  §  10,— whifb  requires  that  the  owner  of  beasts 
impounded  shall  replevy  or  redeem  them  within  forty-eight  hours  after  he  shall 
receive  notice  of  the  impounding,  must  be  construed  as  determining  that  limit, 
if  the  damages  can  be  so  soon  ascertained ;  and  if  they  cannot,  that  be  shell 
replevy,  or  redeem,  as  soon  as  they  are  ascertained.    lb. 

7.  If  the  damages  are  not  ascertained  within  the  forty-eight  hours,  bat  are  sub- 
sequently ascertained,  and  a  certificate  oft  their  amount  is  furnished  to  the 
pound  keeper,  the  owner  of  the  beasts  cannot  sustain  replevin  against  the 
pound  keeper,  until  he  has  first  paid  the  damages  and  all  fees  and  costs.    lb. 

INFANT. 

1.  When  property  w  bailed  to  an  infant,  his  infancy  is  a  protection  to  him  for  any 
non-feasance,  so  long  as  he  keeps  within  the  terms  of  the  bailment  Bat  when 
he  departs  from  the  object  of  the  bailment,  it '  amounts  to  a  conversion  of  the 
property,  and  he  is  liable  to  the  same  extent,  as  if  be  had  taken  the  property 
in  the  first  instance  without  permission.     Tovmt  it  alt  v.  Wiley,  854. 

2.  An  infant  hired  a  horse  for  the  purpose  of  going  to  B.  and  returning  the  same 
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day.  He  went  to  B.,  bat  returned  by  a  circuitous  ronte,  which  nearly  doubled 
the  distance,  and  stopped  at  a  house  upon  the  way,  leafing  the  horse  without 
food  or  shelter  from  eight  o'clock  in  the  evening  until  four  o'clock  the  next 
morning,  and  did  not  retnrn  nntil  eight  o'clock  the  next  morning;  and  from  this 
over-driving  and  exposure  the  horse  died.  And  it  was  held,  that  this  amounted 
to  a  conversion  of  the  horse,  for  which  the  infant  was  liable  in  trover,     lb. 

3.  The  board  of  an  iufant  is  included  among  the  necessaries,  for  which  he  may 
pledge  his  credit.    Bradley  v.  Pratt,  378. 

4.  The  defendant,  an  infant,  was  indebted  to  one  B.  for  board,  and  B.  was  in- 
debted to  the  plaintiff,  and  for  the  convenience  of  the  parties  B.  drew  an  order 
upon  the  defendant,  authorizing  him  to  pay  the  amount  of  the  board  to  the 
plaintiff,  which  order  the  plaintiff  received,  and  the  defendant  agreed  to  pay  it; 
and,  soon  after,  by  consent  of  the  parties,  the  order  was  surrendered,  and  the 
defendant  executed  to  the  plaintiff  a  promissory  note  for  the  amount  of  the 
board;  and,  upon  an  issue  tried  by  the  county  court,  the  court  found,  that  the 
board  of  the  defendant  was  the  sole  consideration  for  the  note;  and  it  was 
held,  that  this  finding  was  fully  warranted  by  the  facts.     lb, 

6.  An  infant  should  be  enabled  to  pledge  his  credit  for  necessaries  to  any  extent, 
consistent  with  his  perfect  safety ;  and  there  is  no  reason,  why  any  express 
contract  should  not  be  binding  upon  him,  when  it  is  shown  to  have  been  given 
for  necessaries,  and  the  price  to  have  been  reasonable,  if  it  be  one,  where  the 
consideration  may  be  inquired  into.     lb. 

6.  The  defendant,  an  infant,  was  indebted  to  one  B.  for  board  for  twenty  weeks, 
at  $2,50  per  week,*  which  was  a  reasonable  price.  B.  was  indebted  to  the 
plaintiff,  and  the  defendant,  at  the  request  of  B.,  executed  to  the  plaintiff  a 
promissory  note  for  $60,00,  for  which  the  board  formed  the  sole  consideration. 
This  note  was  negotiable,  but  was  never  negotiated,  and  a  suit  was  commenced 

.  upon  it  by  the  plaintiff  to  recover  the  amount  And  it  was  held,  that  the  con- 
sideration of  the  note  was  open  t#  inquiry,  and  that,  upon  the  facts  found,  the 
defendant  was  liable  to  the  plaintiff  for  the  full  amount  of  the  note,  with  in- 
terest,    lb. 

7.  There  is  no  general  rule,  exempting  an  infant  from  the  payment  of  interest; 
and  the  case  of  Toft  v.  Pike,  14  Vt.  405,  in  this  respect,  is  overruled.     lb. 

INDICTMENT,  See  Criminal  Law. 

INFORMATION,  See  Recognizance  7. 

INN-KEEPER. 
1 .  An  action  cannot  be  sustained  against  a  common  inn-keeper,  by  a  guest,  to 
recover  for  property  lost  by  fire,  which  was  occasioned  by  inevitable  casualty, 
or  superior  force,  and  without  any  negligence  on  the  part  of  the  inn-keeper,  or 
his  servants.    Merritt  v.  Claghorn,  177. 

INTEREST. 
1.  As  between  the  parties  to  a  promissory  note,  executed  in  the  state  of  New 
York,  and  made  payable  generally,  interest  will  be  allowed  after  the  rate  of 
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six  per  end.,  if  it  appear,  from  the  circumstances  attending  the  execution  of  the 
note,  that  it  was  the  expectation  and  intention  of  the  parties,  that  it  wonld  be 
paid  in  this  state.    Austin,  Ex'r,  v.  Imu*  et  al.,  286. 

2.  And  the  same  rale  will  be  applied,  in  ease  of  a  negotiable  note  held  by  an  in- 
dorsee for  value,  if  it  appear,  that  the  indorsee  received  the  note  when  over 
due.     lb. 

3.  There  is  no  difference  between  a  note  made  payable  with  "  annual  inter e$t9" 
and  a  note  made  payable  with  "  inter  ett  annually.**    lb. 

4.  Upon  a  note  for  the  payment  of  money  with  interest  annually,  interest  is  to  be 
cast  upon  that  interest,  from  the  time  it  becomes  due  until  the  note  is  actually 
paid.    lb. 

6.  There  is  no  general  rule,  exempting  an  iqfant  from  the  payment  of  interest ; 
and  the  case  of  Taft  v.  Pike,  14  Vt.  405,  in  this  respect,  is  overruled. 

Bradley  v.  Pratt.  378. 

6.  In  order  to  warrant  an  allowance  of  interest  upon  a  running  account,  by  com- 
puting interest  upon  the  semi-annual  balances,  some  facts  must  be  disclosed, 
from  which  an  implied  undertaking  to  pay  interest  thus  computed  may  justly 
be  raised.  In  the  absence  of  all  such  showing,  it  has  been  considered  in  this 
state,  that  the  objection  to  pay  interest  would  not  arise,  until  the  expiration  of 
a  reasonable  time  to  settle  the  account  and  make  payment.  And  this,  in  anal- 
ogy to  the  common  law  rule  in  other  cases,  has  been  regarded  as  one  year  from 
the  accruing  of  the  particular  indebtedness,  to  which  the  interest  is  applied. 

Wood  v.  Smith,  70$. 

7.  It  will  not  be  assumed  by  the  court,  in  the  absence  of  all  evidence  as  to  the 
facts  of  the  particular  case,  that,  by  the  universal  or  general  custom  of  mer- 
chants in  this  state,  six  months  is  ihe  longest  period  of  ordinary  credit,  as  un- 
derstood between  them  and  their  customers,  at  the  end  of  which  payments  of 
all  balances  of  account  are  expected  to  be  made,  or  that  the  general  custom  of 
merchants  in  this  state  is  to  charge  interest  semi-annually,    lb. 

JSet  Dower  8. 

JUDGMENT. 

1 .  A  decree  of  the  probate  court,  partitioning  real  estate  among  heirs,  or  devisees, 
is  only  conclusive  as  to  the  matter  of  division  among  them  of  whatever  estate 
exists,  which  they  have  a  right  to  have  thus  divided,  but  has  no  effect  upon 
the  question  as  to  the  title  of  the  land.  Hence  it  will  not  preclude  one  of  the 
devisees  from  subsequently  insisting,  in  an  action  of  ejectment  brought  against 
him  by  another  devisee,  to  recover  the  portion  assigned  to  the  latter  in  sever- 
alty by  the  probate  court,  that  no  such  estate,  as  was  partitioned,  in  fact  existed 
at  the  time,  but  that  be  had  paramount  title,  as  purchaser,  to  the  entire  estate. 

Qriet  et  ux.  v.  Randall,  1*9. 

2.  It  is  a  universal  rule  in  regard  to  judgments,  that  all  matters,  which  might  have 
bern  urged  by  the  party  before  the  adjudication,  are  concluded  by  the  judg- 
ment, as  to  the  principal  parties,  and  all  privies  in  interest,  or  estate ;  and 
among  privies  are  those  who  are  holden  as  ball  for  the  party. 

Rvkhur*  v.  Sumner,  836. 
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3.  That  the  plaintiff  in  the  wit  was  induced  to  content  to  a  judgment  for  costs 
against  him,  when  in  a  state  of  intoxication,  procured  by  the  defendant  in  the 
suit,  is  a  matter  which  is  concluded  by  the  judgment,  both  as  lo  the  principal 
and  the  bail.     lb. 

4.  But  that  the  judgment  was  entered  up  by  collusion  between  the  parties,  for  the 
purpose  of  defrauding  the  bail,  is  a  matter  which  is  not  concluded  by  the  judg- 
ment, but  the  bail  may  plead  it  at  the  earliest  opportunity  which  is  afforded 
him  by  a  suit  upon  his  recognizance.    lb. 

See  Arbitration  1,  2;  Chancery  12, 13;  Contract  16;  Ex'rs  &  Adm'rs 
3-5;  Guaranty  1;  Principal  &  Surety  6;  Probate  Court  1;  Sale  6. 

JURISDICTION,  See  Chancery  4;  Forcible  Entry  &  Detainer  10; 
Revenue  Laws  of  United  States. 

JURY,  See  Criminal  Law  2-10. 

JUSTICE  OF  THE  PEACE. 

1.  It  is  necessary  for  a  justice  of  the  peace,  before  whom  a  writ  is  made  return- 
able, to  be  present  at  the  place  of  return,  within  two  hours  from  the  time  set  in 
the  writ  for  its  return,  with  the  writ  in  his  possession,  or  at  his  control,  ready 
to  proceed  with  the  trial;  but  it  is  not  necessary,  that  he  should  remain  tbere 
the  whole  time,  or  that  he  should  call  the  action  within  the  two  hours,  or  make 
any  order  for  its  delay;  he  may  leave  the  place  and  return  again,  at  a  proper 
time,  to  call  the  case  and  try  it,  or  default  it,  if  there  is  no  appearance  on  the 
part  of  the  defendant     Underwood  v.  Hart,  120. 

2.  When  a  justice's  record  of  a  judgment  is  produced,  the  presumption  is  in  favor 
of  the  regularity  of  the  judgment;  it  will  be  presumed,  that  all  things  were 
rightly  done;  and  a  party,  seeking  to  avoid  the  judgment  by  audita  querela 
must,  by  his  evidence,  overcome  this  presumption.    lb, 

8.  Evidence  that  the  officer,  by  the  procurement  of  the  attorney  for  the  plaintiff 
in  the  justice  suit,  more  than  two  hours  after  the  time  named  in  the  writ  for  its 
return,  altered  his  return  upon  the  writ,  according  to  the  fact,  in  the  absence  of 
the  justice,  and  before  a  default  had  been  entered  upon  the  writ,  has  no  ten- 
dency to  prove,  that  the  justice  was  not  at  the  place  of  return  within  the  two 
hours.     lb. 

4.  That  the  justice  went  to  the  place  of  return  after  the  eipiration  of  the  two 
hours  and  entered  a  default  upon  the  writ  has  but  a  slight  tendency  to  prove, 
that  he  had  not  been  there  within  the  two  hours,  and  is  not  sufficient  to  over- 
come the  presumption  in  favor  of  the  regularity  of  the  proceedings.     lb. 

5.  If,  after  a  suit  has  been  once  continued  by  the  justice  of  the  peace  before  whom 
the  writ  is  made  returnable,  it  be  again  continued,  in  the  absence  of  the  justice, 
by  another  justice  of  the  peace,  who  is  related  to  the  plaintiff  within  the  fourth 
degree  of  consanguinity,  yet  if  the  defendant  subsequently  appear  in  the  suit, 
and  suffer  a  judgment  to  be  rendered  against  him,  by  consent,  and  appeal  there- 

*  from  to  the  county  court,  it  will  be  a  waiver,  by  him,  of  the  irregularity  in  the 
previous  proceedings.    Auttim  v.  Smith,  704. 

See  Audita  Querela  7;  Deed  7;  Recognizance  7. 


790  INDEX. 


LANDLORD  AND  TENANT. 

1.  P.  and  H.  entered  into  a  contract  in  writing,  not  under  seal,  by  which  P. 
agreed  to  let  H.  have  the  nse  of  her  farm  for  one  year  from  the  first  day  of 
April,  1847,  and  to  furnish  one  pair  of  horses  to  do  the  work  on  the  farm,  and 
stock  consisting  of  three  hundred  and  twenty  sheep,  and  to  famish  one  half 
of  the  seed  and  pay  one  half  of  the  taxes,  and  H.  agreed  to  carry  on  the  farm 
in  a  workmanlike  manner  daring  the  term  for  the  consideration  of  ooe  half  of 
the  crops  raised  on  the  farm,  ooe  half  of  the  actual  increase  of  the  sheep  at 
the  end  of  the  year,  and  one  third  of  the  wool  sheared  from  the  sheep  in  the 
summer  of  1848,  and  to  famish  half  of  the  seed  and  pay  half  of  the  taxes. 
And  it  was  held,  that  H.  and  P.  were  tenants  in  common  of  the  crops,  and  that 
H.  had  an  attachable  interest  in  the  wool,  before  severance. 

Frost  y.  Kellogg^. 

See  Forcible  Entry  &  Detainer. 

LIEN,  See  Ex'rb  &  Adm'rs  1. 

LICENSE  LAW,  See  Criminal  Law  1, 11;  Recognizance  1. 

LIMITATIONS. 

1.  A  debtor  mast  be  considered  u  to  be  absent  from  and  reside  oat  of  the  stale," 
within  the  meaning  of  the  exception  in  the  statute  of  limitations,  when  his  dom- 
icil  within  the.  state  is  so  broken  up,  that  it  would  not  be  competent  to  serve 
process  upon  him  by  leaving  a  copy  there.  And  for  that  purpose  there  moat 
be  some  place  of  abode,  which  his  family  or  his  effects  exclusively  maintain, in 
his  absence,  and  to  which  he  may  be  expected  soon,  or  in  some  convenient 
time,  to  return,  so  that,  a  copy  being  left  there  and  notice  in  fact  proved,  the 
plaintiff  may  take  a  valid  judgment.    Hackett  v.  Kendall t  275. 

2.  The  party,  in  an  action  upon  book  account,  cannot,  by  his  own  testimony, 
prove  a  new  promise,  to  avoid  the  effect  of  the  statute  of  limitations. 

White  v.  Dow,  300. 

8.  But  if  the  testimony  be  received,  without  objection  at  the  time,  it  cannot  af- 
terwards be  objected,  that  it  was  incompetent.     lb. 

A.  Evidence  that  the  plaintiff,  within  six  years,  desired  the  defendant  to  allow  the 
claim,  now  in  suit,  towards  a  debt  due  to  him  from  the  plaintiff,  and  that  the 
defendant  replied  ,  "JVb  matter  about  it, — it  will  all  come  right,"  and  that,  at 
another  time,  when  called  upon  to  adjust  the  claim,  he  said,  "Ac  was  too  busy" 
is  not  sufficient  to  avoid  the  effect  of  the  statute  of  limitations.    lb. 

5.  The  statute,— Rev.  St.  807,  $  16,— which  provides,  that  when  an  action,  com- 
menced in  time,  shall  be  abated,  or  be  "otherwise  defeated  or  avoided  "  "for 
any  matter  of  form,"  a  new  action  may  be  commenced  within  one  year  there- 
after, does  not  extend  to  a  case,  where  the  first  suit  was  terminated  by  a  non- 
suit, occasioned  by  the  inability  of  the  plaintiff,  through  poverty,  to  comply 
seasonably  with  an  order,  made  by  the  court,  that  the  plaintiff  famish  additions 
security,  by  way  of  recognizance,  for  the  defendant's  costs. 

Hayes  v.  'Stewart  £  Tr.9  622. 
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MANDAMUS. 

1.  Thfi  power  to  issue  writs  of  mandamus  to  courts  of  inferior  jurisdiction,  to  cor- 
porations and  individuals,  whenever  it  is  necessary  to  the  furtherance  of  justice 
and  the  regular  execution  of  the  laws,  is  Tested  in  the  supreme  court.  It  is  a 
remedial  writ,  but  is  never  to  be  resorted  to  for  the  protection  of  individual 
rights,  where  the  party  applying  for  it  has  another  adequate,  specific,  legal 
remedy.    In  re  White  River  Bank,  478. 

2.  If  it  should  appear,  that  commissioners,  appointed  by  act  of  the  legislature  to 
open  books  for  receiving  subscriptions  to  the  capital  stock  of  a  bank,  have  re- 
fused, after  having  accepted  their  appointment  and  assumed  to  act  in  the  prem- 
ises, to  proceed  in  the  execution  of  the  trust  confided  to  them,  without  sufficient 
cause  for  such  refusal,  and  that  thereby  the  act  of  incorporation  may  fail  of  be- 
ing carried  into  effect,  the  supreme  court,  upon  proper  application,  would  issue 
a  writ  of  mandamus  to  compel  the  commissioners  to  perform  the  services  re- 
quired of  them  by  law.     lb. 

3.  But  where  the  act  of  incorporation  requires,  that  the  books  for  receiving  sub- 
scriptions to  the  capital  stock  shall  be  opened  under  the  direction  of  seven  com- 
missioners, named,  "  or  a  majority  of  them,"  the  majority  have  full  power  to 
discharge  the  duties  required  of  the  commissioners,  without  the  concurrence  of 
the  others  ;  and  if  all  except  one  are  willing  to  act,  the  court  will  not  grant  a 
peremptory  mandamus  to  compel  that  one  to  act,  for  the  reason  that  the  issuing 
of  such  writ  is  unnecessary.     lb. 

MERGER,  See  Accord  &  Satisfaction  ;  Arbitration  2 ;  Contract  16. 
MONEY  HAD  AND  RECEIVED,  See  Usury. 

MORTGAGE. 

1.  Although  a  mortgagee  of  chattels  may  have  the  right,  by  the  terms  of  the 
mortgage,  to  take  possession  of  the  property  mortgaged,  whenever  he  deems 
that  he  is  in  danger  of  losing  the  mortgage  debt  by  delaying  its  collection  until 
the  time  specified  for  its  payment,  yet  this  will  not  give  him  the  constructive 
possession  of  the  property,  so  as  to  enable  him  to  maintain  trespass,  unless  the 
contingency  nave  happened,  upon  which  his  right  to  take  possession  depends, 
and  have  been. followed  by  some  act  upon  hia  part,  asserting  the  right. 

Skiff  v.  Solace,  279. 

2.  A  mortgage  of  chattels,  executed  in  the  state  of  New  York,  and  valid,  by  the 
laws  of  that  state,  without  a  change  of  possession,  will  not  protect  the  property 
from  attachment  in  this  state,  by  creditors  of  the  mortgagor,  if  found  here  in 
the  possession  of  the  mortgagor,  though  brought  here  by  him  for  a  temporary 
purpose.    26. 

See  Dower;  Payment. 
MOTION,  See  Pleading  ;  Revenue  Laws  or  United  States. 
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NEW  TRIAL. 

1.  Testimony,  by  way  of  ex  parte  affidavit*,  to  meet  the  testimony  takes  in  sap» 
port  of  a  petition  for  a  new  trial,  baa  always  been  regarded  by  the  court  n 
loose  and  unsatisfactory,  and  as  not  coming  within  any  known  rale  of  practice 
of  the  court.  Yet  previous  to  the  promulgation  of  the  rale  of  court  adopted  in 
1851,  [22  Vt.  670,]  such  testimony  has  been  always  received,— giving  to  the 
other  party  an  election  to  have  his  case  continued,  to  rebut  the  evideoee. 

Burr  v.  Palmer,  244. 

2.  In  order  to  entitle  a  party  to  a  new  trial,  upon  the  ground  of  surprise,  it  most 
not  have  been  the  fault  of  the  party,  that  he  was  surprised.    Jb. 

3.  New  discovered  evidence,  in  order  to  entitle  a  party  to  a  new  trial,  should  or- 
dinarily be  upon  some  point  not  raised  at  the  trial,  so  as  not  to  come  fairly 
within  the  denomination  of  merely  cumulative  evidence;  or,  if  so,  it  most,  at 
the  least,  be  of  such  a  character,  as  prima  facU  to  raise  a  strong  probability^ 
that  it  will  be  decisive  of  the  case.     Jb. 

4.  Upon  the  bearing  of  a  petition  for  a  new  trial  it  is  not  necessary  to  famish  the 
court  with  copies  of  the  affidavits,  or  depositions.     76. 

ft.  Rale  for  taxing  costs  in  favor  of  the  recovering  party  upon  a  petition  for  a  sew 
trial.    Jb. 

6.  Applications  for  new  trials  are  founded  upon  the  supposition,  that  some  isju- 
tiee  has  been  done;  and  without  proof  to  that  effect  the  application  will  be  de- 
nied.    State  v.  Camp,  551. 

7.  After  a  verdict  of  guilty,  upon  an  information  for  a  misdemeanor,  a  new  trial 
will  not  be  granted,  for  the  alleged  reason  that  a  witness  upon  the  part  of  the 
prosecution  testiBed  to  material  facts  without  being  sworn,  when  it  is  not  alleg- 
ed in  the  petition,  that  the  respondent  and  his  counsel  were  ignorant  of  the  fact, 
that  the  witness  was  not  sworn,  until  after  the  verdict  was  rendered,  sod  it  it 
not  shown,  that  the  respondent  has  thereby  sustained  any  injory,  or  that  the 
statements  made  by  the  witness  were  not  true.    16. 

See  Criminal  Law  8. 

NOTICE,  See  Attachment;  Bailment  5;  Contract  10;  Prosate 

Court  3. 

NUISANCE,  See  Criminal  Law  10. 

OFFICER. 
1.  The  statute,— Rev.  St.  52,  §  2,— which  provides,  that  all  words,  parporttsg  to 
give  a  joint  authority  to  three  or  more  public  officers,  or  other  persons,  ahaU  he 
construed  as  giving  such  authority  to  a  majority  of  such  officers,  or  other  per- 
sons, does  not  change  the  rale  of  the  common  law  upon  this  subject  If, »  * 
matter  of  public  trust,  or  of  power  conferred  for  public  purposes,  all  meet,  the 
act  of  the  majority  will  bind.  Hodget,  Ez'r,  v.  Thacher  et  al.,  455. 
See  Probate  Court  3 ;  Promissory  Notes  3. 

PARTIES,  See  Corporation  1;  Forcible  Entry  &  Detainer  5-6. 
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PARTNERSHIP. 

1.  A  claim,  which  one  partner  has  upon  his  co-partner  for  an  unliquidated  part- 
nership balance,  b  not  subject  to  assignment;  and  a  contract  of  assignment,  if 
made,  will  be  merely  executory,  and  nothing  will  ▼est  in  the  assignee,  until 
the  debt  is  liquidated  and  the  assignment  perfected. 

Whittle  v.  Skinner,  531. 

2.  Where  a  partnership  was  formed  by  two  individuals  for  the  purpose  of  cutting 
and  conveying  to  market  pine  timber,  and  all  the  pine  timber  upon  certain 
lots  of  land  was  purchased,  in  the  name  of  one  member  of  the  firm,  for  the 
benefit  of  the  firm,  and  paid  for  from  the  property  of  the  firm,  and  the  contract 
contained  a  provision,  that  the  timber  should  be  cut  and  taken  from  the  land  by  a 
time  specified,  which  was  not  done,  but  the  owner  of  the  land  did  not  insist 
upon  any  forfeiture,  but  subsequently  conveyed  the  land,  for  the  mere  price  of 
the  land  exclusive  of  the  timber,  to  the  member  of  the  firm  with  whom  the 
original  contract  was  made,  it  was  held,  that  the  timber  remaining  upon  the 
land  still  continued  the  property  of  the  firm,  and  that  the  avails  of  timber  sub- 
sequently cut  upon  the  land  by  the  one  who  made  the  purchase,  exclusive  of 
expenses,  must  be  accounted  for  by  him,  as  assets  of  the  firm. 

Washburn  v.  Washburn,  676. 

3.  A  retiring  partner  cannot  be  held  liable  for  a  subsequent  debt  of  the  firm,  if 
the  creditor,  at  the  time  of  the  contract,  was  ignorant,  that  such  partner  had 
belonged  to  the  firm.  And  the  creditor  must  show,  either  his  express  knowl- 
edge, at  the  time  of  the  contract,  that  the  party  sought  to  be  charged  bad  been 
a  member  of  the  firm,  or  circumstances,  from  which  such  knowledge  may 
fairly  be  presumed.    JBtnlon  v.  Chamberlain  et  al.,  711. 

See  Corporation  2-5. 

PAUPER,  See  Poor. 

PAYMENT. 
1.  The  defendant,  who  was  the  holder  of  four  promissory  notes,  payable  to  him- 
self, secured  by  mortgage,  sold  and  indorsed  to  A.  three  of  the  notes,  giving 
him,  by  writing,  a  lien  upon  the  mortgage  for  their  security,  and  subsequently 
assigned  the  remaining  note  and  the  mortgage  to  B.  W.,  who  held  a  second 
mortgage  upon  the  same  premises  to  secure  notes  due  to  himself  from  the  mort- 
gagor, subsequently  purchased  from  B.  the  note  held  by  him  and  the  mortgage 
assigned  to  him  by  the  defendant,  and  then  procured  the  mortgagor  to  convey 
the  premises,  and  himself  received  the  purchase  money  and  executed  to  the 
purchaser  an  indemnity  against  the  mortgages,  and  at  the  same  time  discharged 
both  mortgages, — knowing  at  the  time  that  A.  had  a  lien  upon  the  first  mort- 
gage for  the  security  of  the  notes  held  by  him.  Subsequently  the  plaintiff,  at 
the  procurement  and  for  the  benefit  of  W.,  purchased  of  A.  the  notes  held  by 
him,  and  commenced  a  suit  upon  one  of  the  notes  against  the  defendant,  as 
indorser.  Held,  that  the  suit  must  be  treated,  as  tboogh  W.  were  plaintiff, 
and  that,  by  the  transactions,  W.  became  the  owner  of  the  equity  of  redemp- 
xxiii.         100 
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tion  in  the  premises,  and  that  the  purchase  of  the  note  in  suit,  by  bis  procure- 
ment and  for  his  benefit,  must  be  regarded  as  a  pajment  and  satisfaction  of 
the  note.    Smith  v.  Day,  666. 

See  Contract  8;  Corporation  2-6;  Promissory  Notes  1,2,9; 
Sheriff  2,  3,  4;  Trusts*  Process  5,  6,8. 

PLEADING. 

1.  If,  in  a  plea  in  abatement  for  defective  service  of  a  writ,the  retain  be  referred 
to  and  made  part  of  the  plea,  the  court  will  examine  the  return,  to  determine 
its  sufficiency,  and  it  is  not  necessary  for  the  plaintiff  to  reply  tbe  return,  by 
way  of  estoppel,  although  the  plea  contains  that  which  is  inconsistent  with  the 
return.    Strickland  et  a/,  v.  Martin,  484. 

SI  A  motion  to  quash  can  only  be  sustained  in  cases,  where  the  matter  of  abate- 
ment is  apparent  upon  the  record ;  if  it  do  not  appear  by  the  record,  bat  ii  ex- 
trinsic, it  mast  be  pleaded  in  issuable  form,  that  tbe  opposite  party  may  awe 
an  opportunity  to  traverse  it.     Calvin  v.  Balch,  618. 

3.  If  the  motion  be  founded  upon  matter,  which  does  not  appear  of  record,  sod 
which  it  is  not  necessary  should  so  appear,  in  order  to  render  the  process  valid, 
it  will  be  held  ill  open  demurrer.    76. 

4.  The  statute  authorizing  several  pleas  does  not  extend  to  pleas  in  ahatenest 

/*. 

5.  If  several  pleas  in  abatement  be  pleaded  at  the  same  time  to  the  same  pro- 
cess, each  distinct  in  itself,  and  each  alone,  if  well  pleaded,  sufficient  to  an- 
swer the  writ,  they  will  be  held  ill  for  duplicity,  -the  same  as  they  would  be, 
if  the  several  grounds  of  abatement  were  embraced  in  one  plea.    lb. 

6.  And  advantage  may  be  taken  of  such  defect  in  the  pleas  upon  demurrer  }~-H 
is  not  necessary,  that  it  should  be  by  motion  to  have  all  the  pleas  but  one  takes 
from  the  files.    lb. 

See  Book  Account  9;  Contract  11;  Practice  4. 

PLEDGE,  See  Assignment. 

POOR. 

1.  Tbe  residence  of  a  pauper  in  a  town  dnriog  his  minority,  with  his  father,  fort 
period  less  than  seven  years,  cannot  be  connected  with  his  residence  is  the 
same  town,  in  his  own  right,  immediately  upon  his  emancipation,  bat  also  for 
a  less  period  than  seven  years,  so  as  to  give  him  a  settlement  in  such  tows. 

Poultney  v.  Glover,  828. 

2.  A  child  of  full  age,  who  has  not  acquired  a  settlement  in  his  own  right,  and 
has  not  continued  a  member  of  his  father's  family  and  subject  to  his  control, 
will  not  take  derivatively  the  settlement  of  bis  father,  acquired  by  a  residence 
commenced  before  the  child  arrives  at  full  age  and  completed  subsequently. 

io. 

3.  A  child,  upon  arriving  at  full  age,  will  be  held,  prima  facie,  to  be  emancipa- 
ted, notwithstanding  he  continues  to  be  a  member  of  his  father's  family,  nolesi 
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the  presumption  be  rebutted,  by  showing  that  he  was  not  in  fact  emancipated, 
but  that  he  continued  to  reside  in  the  family  of  the  parent  upon  the  same 
terms,  as  during  his  minority.    Jb. 
A.  An  order  of  removal  of  a  pauper,  unappealed  from,  is  conclusive  evidence  of 
the  settlement  of  the  pauper.     Charleston  v.  Lunenburgh,  625. 

5.  In  construing  statutes  in  reference  to  the  removal  and  relief  of  paupers,  the 
same  rule,  that  they  are  to  have  effect  according  to  their  obvious  import,  ap- 
plies, as  in  the  construction  of  other  statutes.    lb. 

6.  It  is  not  necessary,  under  chap.  16,  sec.  12  of  the  Revised  Statutes,  that  a 
transient  person  should  be,  literally,  suddenly  taken  sick,  or  lame,  and  be  con- 
fined at  some  house,  in  order  to  enable  the  town  to  recover  the  expenses  of  bis 
eopport  from  the  town  in  which  he  has  his  legal  settlement  This  provision  of 
the  statute  applies  to  all  transient  persons,  who  are  in  need  of  present  relief; 
and  all  persons,  not  having  come  to  reside  in  any  place,  are  transient;  and  it 
is  of  no  importance,  bow  the  overseer  of  the  poor  becomes  aware  of  the  situa- 
tion of  such  persons.     Jb. 

7.  It  is  no  reason  for  quashing  an  order  of  removal  of  a  pauper,  that  a  warrant 
was  issued  by  the  justice,  and  the  pauper  wan  removed,  with  his  .own  consent, 
by  the  constable,  before  the  time  for  his  removing  himself,  named  in  the  order, 
had  expired.     Plymouth  v.  Mendon,  451.  • 

POSSESSION,  See  Ejictmxmt  1,  2;  Factor  3;  Sale  1-3. 
POSTMASTER,  See  Action  oir  the  Cask  5,  6;  Evidence  13. 

PRACTICE. 

1.  In  all  questions  depending  upon  a  general  inference  from  a  multiplicity  of  par- 
ticular facts,  the  inference  is  always  one  of  fact,  unless  the  law  has  established 
some  fixed  rule,  or  the  inference  is  one,  which  admits  of  no  donbt.  In  such 
cases  the  court  may  determine  it,  as  matter  of  law,  as  they  do  other  cases, 
where  the  tendenoy  of  the  testimony  is  all  in  one  direction.  But  in  all  cases  of 
doubt,  of  this  character,  and  where  the  law  has  fixed  no  rules,  the  inference  is 
one  to  be  made  by  the  jury.    Sessions  v.  Newport,  9. 

2.  It  is  not  error  for  the  county  court  to  refuse  to  charge  the  jury  in  accordance 
with  a  request  by  the  party,  unless  the  request  be  sound  law  to  its  fall  extent. 
It  is  sufficient,  that  the  charge  is  a  substantial  compliance  with  so  roach  of  the 
request  as  is  well  founded.     Underwood  v.  Hart,  120. 

3.  When  any  question  arises  in  regard  to  the  charge  of  the  county  court,— which 
they  are  always  bound  to  give  according  to  the  rules  of  law  applicable  to  the 
case,  whether  specifically  requested  so  to  do,  or  not,— and  the  county  court  al- 
low exceptions  and  spread  the  charge  upon  the  record,  it  is  competent  for  the 
party,  against  whom  the  case  is  decided,  to  remove  the  case  into  the  supreme 
court  upon  the  exceptions,  or  by  writ  of  error,  at  bis  election,  and  the  supreme 
court  are  bound  to  revise  all  questions  made  in  regard  to  such  charge,  whether 
it  was  at  the  time  excepted  to,  or  not,  unless,  perhaps,  in  regard  to  some  unin- 
tentional omission  of  the  court  to  charge  upon  a  point  in  the  ease,  which  would 
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have  been  done,  if  the  matter  had  been  brought  to  the  attention  of  the  eoutit 
the  proper  time.  The  rale  of  the  county  court,  by  which  exceptions  to  the 
charge  to  the  jury  are  required  to  betaken  before  the  jury  retire,  is  one  of  prac- 
tice merely,  and  cannot  be  regarded  in  the  supreme  court 

Buck  el  al.  v.  Sows,  498. 

4.  When  the  substance  of  the  defence  set  forth  in  a  plea  is  held  good  in  the  «• 
preroe  court,  bnt  the  plea  is  held  bad  for  form,  a  repleader  will  be  awarded, 
and  the  case  remanded,  and  the  costs  will  abide  the  final  result  of  the  suit 

Parkhurtt  v.  Sumner,  588. 

5.  Whenever  a  case  is  so  far  ended  in  the  county  court,  that,  if  no  exceptioes 
were  taken,  it  would  go  ont  of  court,  then,  if  exceptions  are  taken,  it  may  with 
propriety  pass  to  the  supreme  court.     Hayes  v.  Stewart  ff  TV.,  622. 

6.  When,  in  a  suit  commenced  by  trustee  process,  judgment  is  rendered  in  the 
county  court  for  the  principal  defendant,  and  exceptions  are  allowed,  the  we 
may  pass  at  once  to  the  supreme  court,  without  any  hearing  or  formal  judgment 
in  reference  to  the  liability  of  the  trustee.     lb. 

See  Criminal  Law  1-10;  Evidence  6,  12;  Exceptions  1,2;  Forciili 
Entry  &  Detainer  7;  Highways  1;  Trustee  Proceis9. 

PRINCIPAL  AND  SURETY. 

1.  An  agreement  between  the  payee  of  a  promissory  note  and  the  principal  of  the 
signers,  made  upon  sufficient  consideration,  to  extend  the  time  of  payment,  will 
discharge  the  sureties,  if  made  without  their  knowledge  aod  consent,  notwith- 
standing the  note  is  overdue  at  the  time  such  agreement  is  made. 

TurriU  v.  Boynion  tt  si.,  142. 

2.  The  payment  of  usurious  interest  by  the  principal  to  the  payee,  in  inch  ease, 
is  a  sufficient  consideration  to  sustain  a  promise  to  give  farther  time  for  the 
payment  of  the  note;  and  an  agreement  for  forbearance  for  a  specified  tine, 
founded  upon  such  consideration,  and  made  without  the  consent  of  the  wretiei, 
operates  as  a  discharge  of  the  sureties.     lb. 

3.  The  plaintiff,  who  was  the  payee  of  a  promissory  note,  which  was  signed  by 
one  C.  as  principal,  and  by  the  defendant  as  surety,  having  been  in  partnership 
with  C,  made  a  settlement  with  him,  previous  to  the  note  becoming  dee,  of 
their  partnership  affairs,  and  there  being  found  to  be  $60,00  doe  to  C,  as  the 
partnership  balance,  it  was  agreed  between  the  plaintiff  and  C,  that  thb  mm 
should  remain  in  the  hands  of  the  plaintiff,  without  interest,  until  the  note  be- 
came due,  and  then  should  be  applied  in  part  payment  of  the  note,  and  the 
plaintiff  promised,  that  he  would  never  call  upon  the  defendant,  upon  the  note, 
and  that  he  would  wait  upon  C.  three  or  four  years  for  the  balance  remainiag 
due  upon  the  note.  And  it  was  held,  that  the  defendant,  as  surety,  was  there- 
by discharged.     Whittle  v.  Skinner,  531. 

4.  And  it  was  held,  that  the  effect  of  the  agreement  between  the  plaintiff  and  C, 
as  discharging  the  defendant,  as  surety,  was  not  controlled  by  the  fact,  that  C, 
being  indebted  to  one  H.,  had  made  a  parol  assignment  to  H.,  subsequent  to 
the  dissolution  of  the  partnership  and  previous  to  the  partnership  balance  being 
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ascertained,  of  all  his  right  and  interest  in  all  the  partnership  demands,  as  se- 
curity for  the  debt  doe  to  H.,  and  that  H.  immediately  gave  notice  to  the  plain- 
tiff of  this  assignment,  and  that  the  plaintiff  then  agreed,  that  whatsoever  should 
belong  to  C,  from  the  partnership  demands,  should  be  paid  to  H.  towards  his 
debt,— especially  as  it  appeared,  that  after  the  partnership  balance  had  been 
ascertained,  and  the  agreement  made  between  C.  and  the  plaintiff,  as  above 
stated,  a  settlement  was  had  between  C.  and  H,,  and  C.  then  gave  to  H.  notes 
for  the  amount  of  bis  debt,  and  executed  to  him  a  written  assignment  of  bis 
partnership  interest    lb. 

5.  And  if,  in  snch  case,  it  had  been  merely  doubtful ,  whether  H  had  a  valid 
claim  to  the  partnership  balance,  by  yirtue  of  the  parol  assignment,  as  collate- 
ral security  for  his  debt,  and  the  plaintiff  were  inclined  to  run  the  risk  of  it, 
the  agreement  of  C,  that  the  plaintiff  might  apply  the  partnership  balance  upon 
his  note,  would  not  be  a  contract  without  consideration,  hut  would  be  suffi- 
cient to  sustain  the  promise  of  the  plaintiff,  by  which  the  surety  was  discharged. 

ib. 

6.  The  amount  of  the  consideration  for  a  promise  is  of  no  importance.  Hence  if, 
in  this  case,  the  assignment  to  H.  were  held  valid,  yet  as  it  was  an  assignment 
as  collateral  security  merely,  the  remaining  interest  of  C.  in  the  ekote  in  action 
assigned  would  be  of  sufficient  value,  when  transferred  to  the  plaintiff,  to  con- 
stitute a  good  consideration  for  the  promise  of  the  plaintiff,  by  which  the  surety 
was  discharged, — tbe  plaintiff  knowing  all  the  facts,    lb. 

7.  Where,  in  a  bond  executed  to  secure  the  faithful  performance,  by  the  princi- 
pal, of  certain  duties  imposed  upon  him  by  an  indenture  to  which  he  was  party, 
the  terms  of  the  indenture  are  recited,  this  recital  is  conclusive  upon  the  signers 
of  the  bond.     Fletcher  et  al.  v.  Jackson  et  a/.,  581. 

8.  The  judgment  recovered  in  a  suit  upon  such  bond,  against  a  part,  only,  of  the 
sureties,  which  has  been  satisfied  by  them,  is  competent  evidence,  in  a  subse- 
quent suit  brought  by  them  against  their  co-sureties,  for  contribution,  to  show  tbe 
amount  of  the  payment  made  by  the  plaintiffs  and  the  circumstances  under  which 
it  was  made,  but  not  for  the  purpose  of  proving  the  liability,    lb. 

9.  A  surety  may  compel  contribution  from  his  co-surety  for  the  costs  and  expenses 
of  defending  a  suit,  if  the  defence  were  made  under  such  circumstances,  as  to 
be  regarded  as  prudent,     lb. 

10.  If  a  surety,  against  whom  a  suit  is  pending  upon  tbe  bond  signed  by  him, 
execute  and  deliver  a  general  release  to  the  principal  of  all  liability  for  any 
sums,  for  which  the  surety  is  liable  upon  such  bond,  or  for  which  he  may  be 
held  liable  in  such  suit,  this  will  operate  as  a  release  of  all  collateral  obligations 
resting  upon  his  co-sureties  to  contribute  their  proportion  of  the  sum  recovered 
against  him  in  that  suit  and  subsequently  paid  by  him.  The  surety,  by  releas- 
ing the  principal,  becomes  himself  principal,  as  to  any  liability  thus  assumed 
by  himself.  By  contracting  not  to  sue  the  principal,  he  impliedly  binds  him- 
self not  to  do  that  indirectly,  which  he  had  assumed  not  to  do  directly.    Ib. 

11.  Any  act  of  the  creditor  will  discharge  the  surety,  which  impairs  the  securi- 
ties of  the  surety  and  is  done  without  his  consent.    Smith  v.  Day,  656. 

See  Chancxrt  6-11. 


798  INDEX. 


PROBATE  COURT. 

1.  The  decision  of  commissioners,  appointed  by  the  probate  court  to  adjast  the 
claims  against  an  estate,  does  not  become  a  judgment,  in  contemplation  of  law, 
until  their  report  has  been  returned  to  and  accepted  by  the  probate  court,  and 
recorded,  as  such.  And  the  probate  court,  in  determining  whether  they  will 
accept  or  reject  such  report,  have  a  judicial  discretion,  which  they  may  exer- 
cise in  inquiring  into  the  genuineness,  identity  and  regularity  of  the  report;  and 
in  this  respect  they  are  not  confined  to  matters  apparent  upon  the  face  of  the 
report.    Hodges,  ExW,  v.  Thacher  et  a/.,  455. 

2..  And  if  the  probate  court,  for  proper  cause,  refuse  to  receive  what  purports  to 
be  a  report  of  commissioners,  it  is  not  such  a  final  decree,  as  that  an  appetl 
may  be  taken  therefrom  to  the  county  court.    lb. 

3.  When  three  commissioners  are  appointed  upon  an  eVtate,  the  probate  coirt 
should  reject  a  report  signed  by  two,  when  it  appears,  that  the  third  did  not  at- 
tend and  had  no  reasonable  notice  of  the  meeting  of  the  commissioners,  at 
which  decisions,  named  in  the  report,  were  made.    lb. 

See  Dower;  Ex'rs  &  Adjc'rs;  Guardian  1;.  Judokxht  I. 

PROCESS. 

1.  The  return  of  an  officer  upon  a  writ  of  attachment,  where  personal  property  is 
attached,  that  he  delivered  to  the  defendant  a  copy  of  the  attachment  and  a  list 
of  the  articles  attached,  is  sufficient.     Strickland  et  at.  v.  Martin,  484. 

2.  It  is  not  necessary  to  the  validity  of  the  authorization  of  an  indifferent  penoa 
to  serve  a  writ  returnable  to  the  county  court)  that  it  should  be  stated  io  the 
authorization,  that  a  known  public  officer  could  not  seasonably  be  bad,  to  servo 
the  writ.  Nothing  more,  certainly,  is  necessary  to  be  inserted  in  the  writ,  than 
the  name  of  the  person  authorized,  and  that  he  is  an  indifferent  person. 

Culver  v.  Bakh,  618. 
8.  An  authorization,  inserted  in  the  direction  of  such  writ  in  these  words,— fl  To 
Alonzo  B.  Nutt,  an  indifferent  person,  to  serve  and  return,*' — is  sufficient.  /*• 

4.  The  case  of  Dolbtar  v.  Hancock,  19  Vt,  388,  commented  upon  and  explained. 

lb. 
See  Limitations  5 ;  Pleading  1. 

,  PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE. 

j  1.  The  plaintiff  sold  certain  property  to  the  defendant,  and  directed  his  agent  to 

I  call  upon  the  defendant  and  receive  the  pay,  or  obtain  the  defendant's  note  for 

the  amount.  The  defendant  wrote  a  note,  for  less  than  the  amount  doe  from 
him,  and  signed  it  as  agent  for  a  third  person,— to  whom  the  property  bad  beeo 
delivered  by  the  plaintiff,  by  direction  of  the  defeudant,— and  delivered  the 
note  to  the  plaintiff's  agent,  who  could  not  read,  saying  to  him,  that  it  was  bis 
own  note  and  for  the  proper  amount  And  the  agent  received  the  note  and  de- 
livered it  to  the  plaintiff.  And  it  was  held,  that  the  receiving  of  the  note  by 
the  plaintiff,  nnder  these  circumstances,  was  no  bar  to  an  action  by  him  for 
goods  sold  and  delivered,  to  recover  the  price  of  the  property. 

Hatch  v.  Barnum,  133. 
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2.  And  it  was  alto  held,  that  the  rights  of  the  plaintiff,  in  this  respect,  were  not 
affected  by  the  fact,  that  be  retained  the  note,  until  the  commencement  of  this 
suit,  without  notice  to  the  defendant  that  he  did  not  rely  upon  it,  or  of  its  non- 
payment, and  without  any  offer  to  return  it,— the  note  not  haying  been  de- 
manded of  him  by  the  defendant.    Jb. 

8.  A  promissory  note,  given  for  a  gross  sum,  agreed  to  be  paid  by  a  deputy  sheriff 
to  the  sheriff,  as  the  price  of  his  appointment  to  his  office  as  deputy,  is  illegal, 
and  no  action  can  be  sustained  upon  it.    Ferrit  v.  Adams >  136. 

4.  The  defendant,  as  surety,  executed  two  promissory  notes  to  the  plaintiff, 
amounting  to  $600,00,  with  the  understanding,  that  the  principal  debtor  upon 
the  note  was  indebted  to  the  plaintiff,  upon  account,  to  an  amount  which  could 
not  then  be  conveniently  ascertained,  and  that  the  note  was  to  stand  as  security 
to  the  plaintiff  for  the  amount  of  that  indebtedness,  as  it  should  be  subsequently 
ascertained  upon  settlement.  The  principal  was  indebted  to  the  plaintiff  indi- 
vidually and  also  to  a  firm,  of  which  the  plaintiff  was  a  member;  and  the  plain- 
tiff, when  he  received  the  note,  understood,  that  it  was  to  stand  as  security  for 
both  classes  of  indebtedness ;  and  the  principal,  being  aware  of  this  understand- 
ing on  the  part  of  the  plaintiff,  made  no  objection.  And  it  was  held,  that  if  the 
plaintiff,  when  he  received  the  note,  believed,  that  the  defendant  understood, 
that  the  note  was  to  be  good  for  both  claims,  the  defendant  was  liable  to  that 
extent;  but  that  otherwise  the  defendant,  as  surety,  would  be  liable  only  for 
the  amount  of  the  plaintiff's  individual  account.    Burton  v.  Blin,  151. 

5.  And  it  appearing,  that  the  defendant,  when  called  upon  by  the  attorney  of  the 
plaintiff  for  payment  of  the  first  note,  before  the  second  note  fell  due,  asked  for 
delay,  and  said  he  would  pay  it  as  soon  as  he  could,  and  subsequently,— which 
was  also  before  the  second  note  fell  due, — made  a  partial  payment,  and  prom- 
ised to  pay  the  rest  soon,  and  said  nothing  about  any  defence,  it  was  held,  that 
the  county  court  erred  in  instructing  the  jory,  that  this  was  in  effect  saying,  that 
there  was  no  defence,  and  acknowledging  the  notes  valid  to  the  full  amount, — 
it  also  appearing,  that  the  amount  of  deduction  claimed  by  the  defendant  was 
less  than  the  amount  of  the  second  note.    Jb. 

6.  Where  different  persons  successively  indorse  accommodation  paper,  before  it 
goes  into  circulation,  for  the  mere  purpose  of  obtaining  a  discount  for  one  of  the 
parties,  they  will  be  held  to  undertake  jointly  or  severally  to  pay  it,  upon 
projier  demand  and  notice,  if  the  party  obtaining  the  discount  does  not  meet 
it  at  maturity.  And  parol  evidence  is  admissible,  to  show  the  circumstances, 
under  which  the  bill  was  signed.    Pitkin  v.  Flanagan,  160. 

7.  As  between  accommodation  indorsers,  who  all  sign,  before  the  paper  is  put  in 
circulation,  at  the  request  of  the  person  for  whose  benefit  it  is  made  and  te> 
give  him  credit,  the  order  of  the  indorsement  raises  no  presumption  of  any  ob» 
ligation  among  themselves,  different  from  what  arises  from  the  other  facts  in 
the  case.     Jb. 

8.  The  defendant,  in  an  action  upon  a  promissory  note,  is  not  allowed  to  contest 
the  plaintiff's  title  to  sue,  except  for  the  purpose  of  protecting  himself  from  a 
subsequent  suit,  in  the  name  of  some  one  having  better  title,  and  who  has  not 
acquiesced  in  the  suit  commenced.    Hackett  v.  Kendall,  275. 
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9.  Bat  where  it  appeared,  that  the  person,  who  was  claimed  by  the  defendant  to 
be  the  real  owner  of  the  note,  had  full  knowledge  of  all  the  proceedings  in  this 
suit,  and  bad  not  in  any  manner  asserted  any  right  to  interfere,  it  was  held, 
that  a  payment  of  the  judgment  to  the  plaintiff,  if  permitted  by  the  real  owner 
of  the  note,  would  be  a  sufficient  protection  to  the  defendant.    lb, 

10.  The  defendant,  an  infant,  was  indebted  to  one  B.  for  board,  and  B.  was  in- 
debted to  the  plaintiff,  and  for  the  convenience  of  the  parties  B.  drew  an  order 
upon  the  defendant,  authorizing  him  to  pay  the  amount  of  the  board  to  the 
plaintiff,  which  order  the  plaintiff  received,  and  the  defendant  agreed  to  pay  it; 
and,  soon  after,  by  consent  of  the  parties,  the  order  was  surrendered,  and  the 
defendant  executed  to  the  plaintiff  a  promissory  note  for  the  amount  of  the 
board ;  and,  upon  an  issue  tried  by  the  county  court,  the  court  found,  that  the 
board  of  the  defendant  was  the  sole  consideration  for  the  note;  and  it  was  held, 
that  this  finding  was  fully  warranted  by  the  facts.    Bradley  v.  PraUy  878. 

11.  The  defendant,  an  infant,  was  indebted  to  one  B.  for  board  for  twenty  weeks, 
at  $2,50  per  week,— which  was  a  reasonable  price.  B.  was  indebted  to  the 
plaintiff,  and  the  defendant,  at  the  request  of  B.,  executed  to  the  plaintiff  a 
promissory  note  for  $50,00,  for  which  the  board  formed  the  sole  consideration. 
This  note  was  negotiable,  but  was  never  negotiated,  and  a  suit  was  commenced 
upon  it  by  the  plaintiff  to  recover  the  amount.  And  it  was  held,  that  the  con- 
sideration of  the  note  was  open  to  inquiry,  and  that,  upon  the  facts  found,  the 
defendant  was  liable  to  the  plaintiff  for  the  full  amount  of  the  note,  with  in- 
terest.    Jb. 

12.  Although  the  bolder  of  a  promissory  note,  received  the  note  as  collateral  secu- 
rity for  the  payment  of  a  sum  less  than  the  amount  of  the  note,  he  is  yet  enti- 
tled to  recover  from  the  maker  the  full  amount  due  upon  the  note. 

Sawyer  v.  Cutting  el  al.9  486. 
See  Criminal  Law  12;  Husb.  £  Wife  5,  6;  Interest. 

QUESTION  FOR  JURY,  See  Practice. 

RAIL  ROAD. 
1.  The  Vt.  Central  Rail  Road  Co.  took  land  in  Burlington,  under  their  charter, 
to  which  there  were  conflicting  claims,  and,  upon  petition  to  the  chancellor, 
under  the  provisions  of  the  statute  of  1846,  [Comp.  St.  196,]  were  ordered  to 
deposits  in  the  Farmers'  and  Mechanics'  Bank  the  amount  of  the  land  dama- 
ges, as  appraised  by  the  commissioners,  subject  to  the  future  order  of  the 
chancellor ;  and,  upon  petition  subsequently  preferred  by  one  who  claimed  to 
be  entitled  to  the  money  so  deposited,  the  chancellor,  upon  notice  given  to  the 
company,  no  adverse  claimants  of  the  fund  appearing,  ordered  the  money  so 
deposited  to  be  paid  to  the  petitioner.  And  it  was  held,  that  the  statute  con- 
templated, that  the  proceedings  before  the  chancellor,  in  reference  to  the  de- 
posite  of  the  money,  should  be  summary  and  final ;  and  that,  upon  the  petition 
being  preferred  by  the  claimant,  the  company  had  no  interest  in  the  question, 
and  could  not  appeal  from  the  order  of  the  chancellor. 

Haswell  v.  Vt.  Central  Bail  Road  Co.,  228. 
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2.  The  charter  of  the  Vermont  Central  Rail  Road  Company  provide*,  that  the 
company,  upon  complying  with  the  condition*  upon  which  they  may  take  land 
for  the  nee  of  their  road,  shall  be  "  seized  and  possessed  of  the  land,"  This 
does  not  make  them  owners  of  the  fee,  bat  gives  them  a  right  of  way  merely. 
Hence,  aithongh  the  charter  makes  no  provision  in  reference  to  the  obligation 
to  maintain  fences  upon  the  line  of  the  road,  the  general  law  of  the  state,  in 
reference  to  the  obligation  of  adjoining  land  owners  to  maintain  the  division 
fences  betweeen  them,  does  not  apply,  bat  the  obligation  to  maintain  the  fen- 
ces rests  primarily  upon  the  company,  and  until  they  have  either  built  the 
fences,  or  paid  the  land  owner  for  doing  it,  a  sufficient  length  of  time  to  enable 
him  to  do  it,  the  mere  fact,  that  cattle  get  upon  the  road  from  the  land  adjoin- 
ing is  no  ground  for  imputing  negligence  to  the  owners  of  the  cattle. 

Quimby  v.  Vt  Central  Rail  Road  Co.,  387. 
See  Book  Account  4;  Contract  16, 17;  Deed  20. 

RECEIPTOR,  9*  Attachment. 

RECOGNIZANCE. 

1 .  A  recognizance,  entered  into  by  one  bound  np  to  the  county  court,  by  a  justice 
of  the  peace,  for  a  violation  of  the  provisions  of  the  license  law  of  1846,  must 
be  taken  to  the  treasurer  of  the  state.  If  taken  to  the  treasurer  of  the  county, 
no  action  can  be  sustained  upon  it.    Treat,  of  Chittenden  Co.  v.  Mitchell,  131. 

2.  It  is  a  universal  rule  in  regard  to  judgments,  that  all  matters,  which  might  have 
been  urged  by  the  party  before  the  adjudication,  are  concluded  by  the  judg- 
ment, as  to  the  principal  parties,  and  all  privies  in  interest,  or  estate ;  and 
among  privies  are  those  who  are  holden  as  bail  for  the  party. 

ParkhurU  v.  Sumner,  538. 

8.  That  the  plaintiff  in  the  suit  was  induced  to  consent  to  a  judgment  for  costs 
against  him,  when  in  a  state  of  intoxication,  procured  by  the  defendant  in  the 
anit,  is  a  matter  which  is  concluded  by  the  judgment,  both  as  to  the  principal 
and  the  bail.    Jb. 

4.  But  that  the  judgment  was  entered  up  by  collusion  between  the  parties,  for  the 
purpose  of  defrauding  the  bail,  is  a  matter  which  is  not  concluded  by  the  judg- 
ment, but  the  bail  may  plead  it  at  the  earliest  opportunity  which  is  afforded 
him  by  a  suit  upon  his  recognizance.    lb. 

5.  But  such  plea  must  distinctly  allege,  that  the  judgment  was  finally  rendered  in 
pursuance  of  the  alleged  corrupt  agreement,  and  by  the  collusion  of  the  prin- 
cipal, for  whom  the  bail  is  holden;  and  without  such  allegation,  the  plea  will  be 
held  bad  in  form,  upon  demurrer.    lb. 

6.  States  attorneys,  nnder  the  statute  of  this  state,  have  authority,  by  informa- 
tion, to  bring  persons  accused  of  crimes  before  justices  of  the  peace  and  cause 
them  to  be  bound  up  for  trial  by  the  county  court;  and  a  recognizance,  condi- 
tioned for  the  appearance,  in  the  county  court,  of  a  person  bound  over  by  a 
justice  of  the  peace  upon  the  information  of  the  state's  attorney,  is  valid. 

Treasurer  of  Vermont  v.  Brooks  et  al.y  698. 
See  Scire  Facias  1. 
xxm.        101 


802  INDEX. 

RECORD,  See  Deed  7;  Justice  or  the  Peace  2,  4 ;  Recognizance  1. 

REFERENCE,  See  Arbitration. 

RELEASE,  Set  Chancery  8-10;  Principal  &  Surety  10. 

REPLEVIN,  See  Impounding. 

REVENUE  LAWS  OF  UNITED  STATES. 

1.  When  a  case  is  removed  from  the  state  court  into  the  Circuit  Conrt  of  the  Uni- 
ted States  under  the  provisions  of  the  act  of  Congress  of  March  2,  1833,  as 
having  been  commenced  against  an  officer  of  the  United  States,  or  other  person, 
for  an  act  done  under  the  revenue  laws  of  the  United  States,  or  under  color 
thereof,  the  question,  whether  the  property,  for  the  taking  of  which  the  action 
was  brought,  was  seized  by  the  defendant  in  the  performance  of  his  duty  as  an 
officer  of  the  customs,  under  the  revenue  laws,  is  a  matter  of  fact,  involved  in 
the  merits  of  the  case,  and  cannot  be  raised  or  determined  upon  a  motion  to 
dismiss  the  suit.     Wood  v.  Matthews,  (Circ.  Ct.)  735. 

2.  The  Act  of  Congress  gives  the  jurisdiction  and  right  of  removal  "  in  any  case'* 
falling  within  the  particular  class  of  cases  provided  for,  without  any  regard  to 
the  amount  in  controversy  in  the  suit.  Hence  no  question  can  be  raised  in  the 
Circuit  Court,  based  upon  the  trifling  value  of  the  property,  for  the  taking  of 
which  the  suit  was  commenced.    lb. 

REVIEW. 

1.  A  party  will  not  be  allowed  to  review,  after  judgment  has  been  twice  rendered 
in  his  favor.    Haskins  v.  Ferris,  673. 

See  Constable  3. 

RIPARIAN  BOUNDARIES,  See  Boundaries. 

SAFETY  FUND,  See  Bank  3,  4. 

SALE. 

1.  A.  executed  to  the  plaintiffs,  his  creditors,  a  bill  of  sale  of  certain  pine  logs, 
which  be  had  previously  deposited  upon  the  land  of  C,  near  the  bank  of  Con- 
necticut river,  by  C.'s  consent,  a  portion  of  which  were  then  so  situated,  as  to 
render  it  somewhat  difficult  to  remove  them ;  and  by  the  terms  of  the  contract 
the  plaintiffs  were  to  take  possession  of  the  property  and  make  sale  of  it  in  such 
manner  as  they  deemed  best,  and  apply  the  avails  as  therein  specified.  And  it 
was  held,  that,  as  between  the  parties,  the  bill  of  sale  was  an  executed  contract, 
and  placed  the  property  at  the  disposal  of  the  plaintiffs,  and  gave  them  not  only 
the  title,  but  a  constructive  possession,  with  power  to  reduce  it  to  an  actual  pos- 
session at  their  own  pleasure.    Hvetchins  et  al  v.  Gilchrist  et  al.,  82. 

2.  And  it  was  also  held,  that  C.  did  not,  under  such  circumstances,  become  the 
bailee  of  A.;  and  that.  A.,  not  having  at  the  time  of  the  sale  the  actual  posses- 
sion and  beneficial  use  of  the  property,  but  a  constructive  possession  merely, 
flowing  from  his  general  right  of  property,  this  possession  followed  the  right  of 
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property  under  the  bill  of  sale  to  the  plaintiffs,  accompanied  with  a  right  of  en- 
try to  take  away  the  logs,  and  that  the  sale  was  therefore  operative,  as  against 
the  creditors  of  A.,  without  any  actual  change,  by  the  plaintiffs,  in  the  local  sit- 
uation of  the  logs,  or  any  change  of  the  marks  npon  them,  and  without  any  no- 
tice to  C.  of  the  sale.  Pol  a  if  d,  J.,  dissenting.  16. 
8.  It  is  only  when  the  vendor  exercises  some  control  or  acts  of  ownership  over  the 
property,  after  the  sale,  or  has  some' beneficial  use  or  possession  of  it,  or  the 
property  is  so  situated,  as  to  make  him  the  apparent  owner  of  it,  that  the  court 
will  pronounce  the  sale  a  fraud  per  w.    lb. 

4.  The  defendant  and  one  M.  entered  into  a  contract  for  the  sale  of  a  quantity  of 
pine  boards,  which  the  defendant  was  to  procure  to  be  sawed  from  logs  be- 
longing to  him,  then  selected  and  marked  with  the  initials  of  M.'s  name,  and 
which  M.  was  to  receive  at  the  mill,  at  the  measurement  made  by  the  sawyer, 
and  for  which  he  was  to  pay  at  a  rate  agreed  upon  for  each  one  thousand  feet; 
and  it  was  understood,  that  M.  was  not  to  take  the  lumber  from  the  mill  yard, 
until  he  paid  for  it.  Bat  from  time  to  time,  as  the  boards  were  sawed  and 
measured  by  the  sawyer,  M.  drew  them  from  the  mill  yard,  in  the  absence  of 
the  defendant,  and  piled  them  in  an  open  space  near  a  building  which  was 
occupied  by  him ;  but  he  expressed  dissatisfaction  with  the  sawyer's  measure- 
ment, and  repeatedly  declared,  that  he  would  not  take  them  at  that  measure- 
ment;— and  it  was  held,  that  the  defendant  was  entitled  to  prove,  as  tending  to 
show  that  the  boards  had  never  been  delivered  and  accepted,  the  declaration  of 
M.,  made  when  he  was  called  upon  by  the  defendant's  clerks  for  payment  for 
the  boards,  that  when  the  defendant  "  furnished  lumber  according  to  contract, 
he  would  pay  for  it."     Fletcher  v.  Cole,  114. 

5.  The  plaintiff  purchased  of  the  defendant  a  quantity  of  straw,  then  in  the  de- 
fendant's barn,  which  the  parties,  upon  examination,  estimated  at  two  and  a 
half  tons,  at  $4,00  per  ton,  and  it  was  agreed,  that  the  plaintiff  might  draw 
away  the  straw  at  his  pleasure.  Within  a  few  days  the  plaintiff  drew  away  a 
part  of  the  straw,  supposed  to  be  about  one  ton.  The  plaintiff,  upon  being  sub- 
sequently requested,  having  refused  to  draw  away  the  residue,  the  defendant 
threw  it  into  his  barn  yard,  the  next  spring,  to  his  cattle,  it  then  having  become 
damaged.  And  it  was  held,  that  this  was  a  sufficient  sale  and  delivery  of  the 
straw,  to  entitle  the  defendant  to  recover  the  price  in  an  action  upon  book  ac- 
count, deducting  what  was  its  value  to  him  for  the  use  to  which  it  was  put. 

Chamberlain  et  al.  v.  Farr>  266. 

6.  Where  property  is  sold  and  delivered,  with  a  condition  that  the  title  shall  not 
vest  in  the  vendee  until  the  price  is  paid,  the  right  of  the  vendor  to  the  prop- 
erty will  not  be  affected  by  his  recovering  judgment  against  the  vendee  in  an 
action  of  book  account  lor  the  price,— the  judgment  remaining  unsatisfied,— 
nor  by  the  fact,  that,  previous  to  the  judgment  being  recovered,  the  property 
was  left  by  the  vendee  in  the  possession  of  the  vendor,  without  the  vendor's 
consent    Root  v.  Lord,  568. 

See  Attachment  8;  Contract  1, 19. 

SALE  OF  OFFICE,  See  Promissory  Notes  8. 
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SALE  OF  SPIRITUOUS  LIQUORS,  See  Book  Account  5 ;  Contract  9, 10. 
SCHOOL  DISTRICT,  See  Schools. 

SCHOOLS. 

1.  School  district  officers,  elected  at  an  annual  meeting  of  the  district,  will  hold 
their  offices  until  others  are  elected,  at  another  annual  meeting,  to  supersede 
them;  and  it  makes  no  difference  whether  the  second  meeting  is  a  few  more, 
or  a  few  days  less,  than  one  year  from  the  time  the  first  meeting  was  held. 

Chandler  v.  Braditk%  416. 

2.  When  a  school  district,  at  an  annual  meeting,  hate  appointed  one  person  to  act 
as  prudential  committee,  it  is  not  competent  for  the  district,  daring  the  year,  to 
supersede  him  by  appointing  another  person  in  his  place,  or  by  adding  more  to 
the  number  of  the  committee.     lb. 

3.  It  is  not  essential  to  the  validity  of  the  proceedings  of  a  school  district,  at  their 
annual  meeting,  that  there  should  have  been  any  request  to  the  clerk  to  warn 
the  meeting.    lb. 

4.  An  article  in  the  warning  of  a  school  meeting,  to  see  whether  the  district  will 
have  a  school  the  ensuing  winter,  and  to  see  what  method  the  district  will  take 
to  pay  the  expense  of  said  school,  is  sufficient  to  authorize  the  district  to  vote  a 
tax  upon  the  grand  list  to  defray  the  expense  of  the  school.     lb. 

5.  And  a  vote,  at  a  meeting  so  warned,  "  to  pay  the  expense  of  the  school  with 
money  drawn  from  the  town,  and  the  residue,  if  any,  on  the  grand  list  of  the 
district,* •  will  authorize  the  committee  to  make  a  rate  bill,  upon  the  grand  list 
of  the  district,  for  a  sum  sufficient  to  pay  the  excess  of  the  expense  of  the 
school  above  the  amount  received  from  the  town,  whenever  the  amount  shall 
be  ascertained.    lb. 

6.  And  it  will  not  affect  the  validity  of  the  rate  bill,  that  it  is  made  for  an  amount 
exceeding,  by  some  small  sum,  the  actual  amount  of  the  expense  of  the  school 
above  the  amount  received  from  the  town.    16. 

7.  By  act  of  the  legislature,  which  came  in  force  January  1, 1849,  the  town  of 
Windsor  was  divided  and  incorporated  into  two  distinct  towns,  by  a  line  drawn 
from  the  northerly  to  the  southerly  line  of  the  town,  and  provision  was  made, 
that  each  of  the  new  towns  should  become  organized,  and  their  first  meetings 
should  be  called  and  hold  en,  in  the  manner  prescribed  by  the  Revised  Statutes. 
The  line  of  division  passed  through  one  of  the  school  districts,  numbered  six, 
in  the  old  town,  leaving  about  one  thirtieth  part  of  the  district  in  the  west  town 
newly  created,  and  the  residue  in  the  east  town.  After  the  act  of  division 
came  in  force,  the  inhabitants  of  that  portion  of  the  district  situate  in  the  east 
town,  newly  created,  met  in  pursuance  of  a  warning  signed  by  the  person  who 
was  clerk  of  the  district  at  the  time  of  the  division,  and  voted  a  tax  for  the  pur- 
pose of  building  a  school  house,  and  at  subsequent  meetings  elected  officers,  by 
whom  this  tax  was  assessed  and  collected.  And  it  was  held,  that  the  portion 
of  the  district,  thus  assuming  to  act,  was  not  a  legal  district,  and  that  their  pro- 
ceedings, in  this  respect,  were  illegal  and  afforded  no  justification  to  the  officer 
who  collected  the  tax.    TiUston  v.  JVhtman  tt  al.,  421. 
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6.  When  a  anion  school  district  has  been  formed  from  territory  in  two  town*, 
either  by  -concurrent  vote  of  the  towns,  or  by  not  of  the  legislature,  previous  to 
the  power  to  constitute  snch  districts  being  conferred  upon  towns,  qumre, 
whether  one  of  the  towns  has  authority  to  alter  the  limits  of  snch  district  by 
setting  individuals,  within  such  town,  from  sueh  union  district  to  another  dis- 
trict within  the  town.    Pierce,  Adm'r,  v.  Whitman,  696. 

9.  But  if  the  exercise  of  such  authority  by  the  town  be  inconsistent  with  die  rights 
of  such  union  dirtrict,  such  rights  may  be  waived  by  vote  of  the  district ;  and 
if  the  district  consent,  by  vote,  that  an  individual  within  its  limits  may  unite 
with  some  other  district,  and  such  individual  be  set,  by  vote  of  the  town,  to 
another  district,  the  union  district  cannot  afterwards  assess  a  tax  against  such 
individual.    lb. 

SCIRE  FACIAS. 

1.  A  declaration  in  scire  facias  upon  a  recognizance  for  an  appeal,  setting  forth  the 
condition  of  the  recognizance  in  the  words  of  the  statute,  is  not  supported  by  a 
record,  which  shows  only  that  the  defendants  "recognized  to  the  plaintiff  in 
twenty  dollars  for  the  prosecution  of  the  appeal  in  due  form  of  law.*9 

Brackett  v.  McLeran  et  at,  90. 
See  Rxcogrizarcb  1. 

SEDUCTION. 

1.  In  an  action  for  seduction  of  the  plaintiff's  daughter,  the  plaintiff  cannot,  in 
the  opening  of  his  case,  give  evidence  of  a  promise  of  marriage,  made  by  the 
defendant  to  the  daughter.    Haynes  v.  Sinclair,  109. 

2.  And  if  such  evidence  were  properly  received,  it  is  error  for  the  county  court 
to  instruct  the  jury,  that  it  has  a  tendency  to  prove  the  fact  of  seduction.    lb. 

3.  Neither  can  the  plaintiff  give  evidence  of  the  general  good  character  of  bis 
daughter,  and  of  himself  and  bis  family,  in  the  absence  of  any  impeaching  tes- 
timony on  the  part  of  the  defence.    lb. 

4.  Neither  can  the  plaintiff  give  evidence  of  the  probable  expense  of  supporting 
the  illegitimate  child,  of  which  bis  daughter  had  been  delivered.    lb. 

SHERIFF. 

1.  No  action  can  be  sustained  by  an  execution  creditor  against  the  sheriff,  lor 
the  default  of  his  deputy  in  not  paying  to  the  creditor  the  avails  of  property 
sold  upon  the  execution,  if  it  appear,  that  the  property  was  sold  by  the  deputy 
upon  credit,  by  direction  of  the  creditor,  or  that  such  directions  were  given  by 
those  who  were  interested,  as  sureties,  in  having  the  property  sold,  and  were 
subsequently  ratified  by  the  creditor.    Bellow*  v.  J&dm'r  of  Mien,  169. 

2.  Where  the  liability  of  the  sheriff  upon  execution  is  for  not  applying  the  avails 
of  property  sold,  so  that,  upon  judgment  being  recovered  against  him,  he 
would  not  be  entitled  to  be  subrogated  to  any  rights  of  the  creditor,  those  being 
in  effect  extinguished,  it  is  competent  for  those  of  the  execution  debtors,  who 
are  sureties  merely,  to  take  an  assignment  of  the  execution  to  some  third  per- 
son for  their  own  benefit,  upon  paying  the  creditor  the  amount  due  to  him. 

lb. 
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3.  Bat  when  the  liability  of  the  sheriff  is  for  a  mere  default  in  not  collecting  or 
returning  the  execution,  so  that  he  would  be  entitled,  upon  being  held  liable  for 
the  default,  to  be  subrogated  to  the  rights  of  the  creditor,  it  is  not  competeot 
for  the  sureties  to  take  an  assignment  of  the  interest  of  the  creditor,  eTcn  to  a 
third  person,  for  their  benefit;  but  a  payment  of  the  amount  of  the  execution 
by  the  sureties,  for  the  purpose  of  procuring  such  assignment,  will  eitingsish 
the  right  of  action  against  the  sheriff.    lb. 

4.  And  when  the  liability  of  the  sheriff  has  been  once  extinguished  by  such  pay- 
ment, it  cannot  be  revived  by  a  re-conveyance  of  the  judgment  and  execution 
by  the  assignee  to  the  creditor.    lb. 

See  Bohd  1;  Constable;  Promissory  Notes  3. 

SLANDER,  See  Audita  Querela  7. 
STATE'S  ATTORNEY,  See  Recoowizawce  7. 

STATUTE. 

1.  The  repeal  of  a  statute,  prescribing  a  particular  mode  of  trial,  will  not  operate 
to  annul  proceedings  had  under  the  statute  in  cases  pending  at  the  time  of  the 
repeal.    Danforth  v.  Smith,  247. 

2.  Tbe  statute,— [Rev.  St.  c.  40,  §  532;  Comp.  St.  c.  22,  §  67,]  which  provide!, 
that,  in  estimating  the  damages,  which  may  be  sustained  by  any  person,  own- 
ing or  interested  in  lands,  by  reason  of  laying  out  or  altering  any  highway,  the 
benefit  which  such  person  may  receive  thereby  shall  bo  taken  into  considera- 
tion, is  not  repugnant  to  that  article  of  tbe  constitution  of  this  state,  [Const, 
Part  I.  art.  2,]  which  provides,  that,  whenever  any  person's  property  is  taken 
for  the  use  of  the  public,  the  owner  ought  to  receive  an  equivalent  in  money. 

Livermore  et  aL  v.  Jamaica,  361. 

3.  The  repeal  of  a  statute  authorizing  a  penal  action,  without  a  saving  claue, 
takes  away  the  right  of  the  plaintiff,  in  actions  pending,  brought  upon  tbe  stat- 
ute, to  recover  any  judgment;  and  the  suit  will  be  dismissed,  upon  motion. 

Sumner  v.  Cummings  et  al.,  427. 

4.  But  costs  will  only  be  allowed  to  the  defendant  from  tbe  time  of  filing  the  mo- 
tion to  dismiss,    lb. 

5.  In  construing  statutes  in  reference  to  the  removal  and  relief  of  paupers,  the 
same  rule,  that  they  are  to  have  effect  according  to  their  obvious  import,  ap- 
plies, as  in  the  construction  of  other  statutes.     Charleston  v.  Lvnenbw$h,  525. 

See  Bankrupt  2;  Officer  1;  Trespass  3. 

STATUTE  OF  FRAUDS,  Set  Factor  5;  Fraud. 

STATUTE  OF  USES,  See  Deed  15. 

TAXES. 

1.  When  a  collector  of  taxes  is  summoned  by  the  town  before  a  justice  of  the 
peace,  to  show  cause  why  an  extent  should  not  issue  against  him  for  arrears  of 
taxes,  and  he  appears,  and  the  justice,  upon  hearing,  decides  to  issue  an  extent, 
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the  collector  cannot  have  relief  by  audita  querela,  by  ■bowing  that  he  did  not 
receive  proper  notice  of  the  proceedings  before  the  justice,  or  that  there  was 
not  a  legal  grand  list,  or  that  there  was  no  legal  rate  bill  and  warrant  commit- 
ted to  him  for  collection,— these  being  all  proper  subjects  of  inquiry  and  adju- 
dication by  the  magistrate,  driswold  v.  Rutland,  824. 
2.  The  provision  in  the  statute,  authorizing  the  issuing  of  extents  against  delin- 
quent collectors,  was  designed  to  furnish  a  summary  remedy  for  those  cases; 
it  is  a  delegation  of  special  and  extraordinary  powers  to  justices  of  the  peace, 
from  the  exercise  of  which  no  appeal  lies.  lb. 
See  Schools. 

TENANCY  IN  COMMON. 

1.  P.  and  H.  entered  into  a  contract  in  writing,  not  under  seal,  by  which  P.  agreed 
to  let  H.  have  the  use  of  her  farm  for  one  year  from  the  first  day  of  April,  1847, 
and  to  furnish  one  pair  of  horses  to  do  the  work  on  the  farm,  and  stock  consist- 
ing of  three  hundred  and  twenty  sheep,  and  to  furnish  one  half  of  the  seed  aod 
pay  one  half  of  the  taxes,  and  H.  agreed  to  carry  on  the  farm  in  a  workman- 
like manner  during  the  term  for  the  consideration  of  one  half  of  the  crops  raised 
on  the  farm,  one  half  of  the  actual  increase  of  the  sheep  at  the  end  of  the  year, 
and  one  third  of  the  wool  sheared  from  the  sheep  in  the  summer  of  1848,  and 
to  furnish  half  of  the  seed  and  pay  half  of  the  taxes.  And  it  was  held,  that  H. 
and  P.  were  tenants  in  common  of  the  crops,  and  that  H.  had  an  attachable 
interest  in  the  wool,  before  severance.    Frott  v.  Kellogg,  308. 

2.  When  the  interest  of  one  tenant  in  common  in  personal  property  is  attached, 
the  attaching  officer,  after  the  attachment  is  dissolved,  may  relieve  himself  from 
liability  to  the  debtor  for  the  property,  by  delivering  it  to  the  co-tenant.    16. 

3.  If  the  property,  in  such  case,  be  receipted,  and  be  left  in  the  possession  of  the 
co-tenant,  and  be  sold  by  him  before  the  attachment  is  dissolved,  no  action  can 
be  sustained  against  the  officer,  founded  upon  any  liability  for  the  property  to- 
the  debtor,  but  the  debtor's  only  remedy  is  by  action  against  his  co-tenant  for 
his  share  of  the  avails.    lb. 

TOWNS,  See  Common  1,  2;  Schools  7,  8. 

TRESPASS. 

1.  When  cattle  break  from  the  highway  into  an  inclosure,  and  are  there  doing 
damage,  and  the  owner  of  the  land  drives  them  out  by  means  of  a  dog,  using 
all  ordinary  care,  he  is  not  responsible  for  injury  thereby  occasioned  to  the  cat- 
tle.    Davis  v.  Campbell,  236. 

2.  Although  a  mortgagee  of  chattels  may  have  the  right,  by  the  terms  of  the 
mortgage,  to  take  possession  of  the  property  mortgaged,  whenever  he  deems 
that  he  is  in  danger  of  losing  the  mortgage  debt  by  delaying  its  collection  until 
the  time  specified  for  its  payment,  yet  this  will  not  give  him  the  constructive 
possession  of  the  property,  so  as  to  enable  him  to  maintain  trespass,  unless  the 
contingency  have  happened,  upon  which  his  right  to  take  possession  depends, 
and  have  been  followed  by  some  act  upon  his  part,  asserting  the  right. 

£fcgfv.  Solace,  179. 
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3.  The  plaintiff  declared  upon  the  statute  of  October  29, 1840,  which  entitled  the 
owner  of  lumber,  floating  down  Connecticut  River,  to  recover  six  timet  the 
value  againat  any  person,  who  should  prevent  such  lumber  from  floating  down 
the  river,  or  should  destroy,  make  one  of,  or  dispose  of  such  lumber,  or  cut  out 
or  deface  the  marks ;  and,  after  reciting  the  statute,  it  was  alleged,  in  different 
counts,  that  the  defendants,  with  force  and  arms,  had  prevented  divers  pine 
and  spruce  logs  of  the  plaintiff  from  floating  down  the  river,  and  had  destroyed 
and  disposed  of  and  defaced  and  cut  out  the  marks  from  other  logs  of  the  plain- 
tiff, lying  upon  the  banks  of  the  river,  whereby  and  by  force  of  the  statnte,  an 
action  had  accrued  to  the  plaintiff  to  recover  six  times  the  value  of  such  lumber. 
After  a  verdict  in  favor  of  the  plaintiff,  and  while*  the  action  was  pending  upon 
review,  the  statute,  upon  which  the  action  was  founded,  was  repealed,  without 
any  saving  clause.  And  it  was  held,  that  the  plaintiff  could  not  proceed, 
as  upon  a  declaration  in  trespass  at  common  law,  but  the  suit  must  be  dismis- 
sed, upon  motion  of  the  defendants.  Sumner  v.  Cummingt  et  al.f  427. 
See  Arbitration  5;  Assumpsit  1  ;  Forcible  Entry  6l  Detainer; 
Seduction. 

TRESPASS  ON  THE  CASE,  See  Action  on  the  Case. 

TROVER. 

1.  When  property  is  bailed  to  an  infant,  his  infancy  is  a  protection  to  him  for  any 
non-feasance,  so  long  as  he  keeps  within  the  terms  of  the  bailment.  But  when 
he  departs  from  the  object  of  the  bailment,  it  amounts  to  a  conversion  of  the 
property,  and  he  is  liable  to  the  same  extent,  as  if  he  had  taken  the  property 
in  the  first  instance  without  permission.     Toume  et  al  v.  Wiley,  354. 

9.  An  infant  hired  a  horse  for  the  purpose  of  going  to  B.  and  returning  the  same 
day.  He  went  to  B.,  but  returned  by  a  circuitous  route,  which  nearly  doubled 
the  distance,  and  stopped  at  a  house  upon  the  way,  leaving  the  horse  without 
food  or  shelter  from  eight  o'clock  in  the  evening  until  four  o'clock  the  next 
morning,  and  did  not  return  until  eight  o'clock  the  next  morning;  and  from  this 
over-driving  and  exposure  the  horse  died.  And  it  was  held,  that  this  amounted 
to  a  conversion  of  the  horse,  for  which  the  infant  was  liable  in  trover.    lb. 

8.  In  an  action  of  trover,  an  amendment  may  be  allowed,  adding  a  count  for  ad- 
ditional property,  which  was  taken  at  the  same  time  with  that  originally  men- 
tioned in  the  declaration.    Ha»kint  v.  Ferris,  673. 

TRUSTEE  PROCESS. 
1.  The  liability  of  a  constable,  to  an  execution  creditor,  for  a  breach  of  official 
duty  in  respect  to  the  collection  of  the  execution,  cannot  be  attached  by  trustee 
process,  commenced  by  a  creditor  of  the  person  to  whom  the  constable  is  thus 
liable.    Hemmenway  v.  Pratt  $  TV.,  332. 

9.  A  trustee,  in  order  to  be  held  chargeable,  must  be  liable  upon  a  debt,  or  fidu- 
ciary obligation,  and  not  for  a  mere  tort,  or  breach  of  duty.    lb. 

8.  One  summoned  as  trustee,  being  indebted  to  the  principal  debtor,  had  deliv- 
ered to  the  principal  debtor,  previous  to  the  service  of  the  trustee  process,  three 
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order*,  drawn  upon  the  miner  sons  of  the  trustee,  who  were  traders,  hi  favor  of 
the  principal  debtor,  er  bearer,  and  directing  the  drawees  to  pay  to  the  princi- 
pal debtor  the  amount  of  the  order,  in  good*,  and  place  the  name  to  the  account 
of  the  drawer.  Theee  orden  remained  in  the  hands  of  the  principal  debtor 
until  after  the  service  of  the  trnstee  process,  and  were  then  negotiated  by  him; 
and  one  of  them  was  subsequently  presented  to  the  trustee  and  payment  re- 
fused, on  aoooBDt  of  the  pendency  of  this  sail;  and  the  other  orders  were  after- 
wards presented  to  the  drawees  and  payment  refused.  Held,  that  the  trnstee 
was  not  chargeable.    8ibUy  v.  Fro*  $  Tr.9  852. 

4.  A  claimant,  who  is  permitted  to  appear  in  a  salt  commenced  by  trnstee  process 
before  a  justice  of  the  peace,  and  maintain  his  title  to  the  property  in  the  hands 
of  the  trnstee,  is  to  be  regarded  as  a  party  to  the  sait  in  all  matters  relating  to 
the  merits  of  the  subject  in  controversy,  and  is  entitled  to  appeal  from  the  judg- 
ment of  the  justice.     Hutchituon  v.  Bigdovo  6f  2Y.,  504. 

5.  After  the  service  of  trustee  process,  the  trustee  agreed  to  pay  to  the  principal 
defendant  the  amount  of  a  debt,  which  was  due  from  the  trustee  to  a  third  per- 
son, such  third  person  being  indebted  in  the  same  amount  to  the  principal  de- 
fendant, and  thereupon  the  trustee  executed  and  delivered  to  the  principal  de- 
fendant a  promissory  note  for  the  amount,  which  he  soon  afterwards  paid;  and 
it  was  held,  that  the  legal  effect  of  this  transaction  was,  that  funds  of  the  prin- 
cipal defendant  came  to  the  hands  and  possession  of  the  trustee  after  the  ser- 
vice of  the  trustee  process  upon  him,  within  the  meaning  of  the  statute,  and 
that  he  was  therefore  chargeable,  as  trustee,  for  the  amount. 

Spring  v.  Ayer  $•  Tr.,  516. 

6.  If,  while  the  trnstee  process  is  pending  in  court,  and  previous  to  judgment  be- 
ing rendered  against  the  trustee,  the  plaintiff  obtain  satisfaction  of  any  portion 
of  his  debt,  and  that  appear  in  the  case,  he  can  only  take  execution  against  the 
trustee  for  the  residue.    lb, 

7.  An  agreement  between  the  principal  debtor  and  the  trustee,  that  the  principal 
debtor  shall  labor  for  tbe  trustee,  no  period  of  time  being  specified,  and  that, 
during  the  time  that  he  so  labors,  the  trustee  shall  support  the  principal  debtor 
and  his  family,  and  that,  if  the  labor  of  the  principal  debtor  shall  be  more  than 
sufficient  to  pay  for  the  support  of  himself  and  his  family  for  the  time  beiog, 
the  excess  shall  be  applied  by  tbe  trustee  to  the  payment  of  the  debts  of  the 
principal  debtor,  is  not  fraudulent  in  law;  and  if  the  county  court  have  found 
tbe  (act,  that  there  is  no  indebtedness  from  the  trustee  to  the  principal  debtor, 
the  trustee  will  be  discharged.     Wbrthington  et  al.  v.  /ones  tf  ZV.,  546. 

8.  And  if  the  trustee  have  paid  a  debt  of  the  principal  debtor  after  the  service  of 
the  trustee  process,  and  the  county  court  have  found  the  fact,  that  tbe  payment 
was  made  with  the  funds  of  tbe  trustee,  and  not  to  discharge  any  indebtedness 
of  the  trnstee  to  the  principal  debtor,  the  trustee  will  not,  for  this  cause,  he  held 
chargeable.    Jb. 

9.  Whether  judgment  shall  be  rendered  against  a  trustee,  for  his  refusal  to  answer 
an  interrogatory  proposed  to  him  by  the  plaintiff,  is  a  matter  resting  in  the 
discretion  of  the  county  court ;  and  their  decision  cannot  be  revised  by  the  su- 
preme court    Jb. 

rail.  102 
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10.  When,  in  a  rait  commenced  by  trustee  process,  judgment  is  rendered  m  the 
county  court  for  the  principal  defendant,  and  eiceptieaa  are  allowed,  the  cane 
may  paas  at  once  to  the  supreme  conrt,  without  any  bearing  or  formal  judg- 
ment in  reference  to  the  liability  of  the  trustee.    Hayee  r.  Stewart  tf  3V.y  6252. 

11.  When  the  defendant,  in  a  suit  pending,  is  anmmoned  as  trustee  of  the  plain- 
tiff; and  is  adjudged  trustee  for  the  full  amount  of  the  plaintiff's  claim  against 
him,  which  judgment  remains  unsatisfied,  judgment  should  be  rendered  for  the 
plaintiff  in  the  first  suit  lor  the  smount  of  his  claim,  but  the  court  will  order  ex- 
ecution stayed,  until  the  plaintiff  shall  cause  the  defendant  to  be  released  from 
the  trustee  suit.    Spicer  v.  Spicer  t  678. 

See  Exeoutiok  1. 

USES,  See  Deed  15. 

USURY. 

1.  A  contract  between  a  commission  merchant  and  the  owner  of  property  intrusted 
to  him  to  sell,  which  provides,  that  the  commission  merchant  shall  make  ad- 
vances of  cash  to  the  owner  from  time  to  time,  as  the  property  is  delivered,  and 
shall  be  allowed  a  specified  commission  for  effecting  sales,  and  legal  interest  for 
the  money  advanced,  and  also  five  per  cent,  for  the  money  so  advanced,  is  usu- 
rious and  void  to  the  extent  of  the  five  per  cent.    Burton  v.  BUnt  151. 

2.  In  order  to  entitle  a  party  to  recover  back,  in  an  action  for  money  had  and  re- 
ceived, money  paid  by  him  upon  a  note,  as  interest,  beyond  the  rate  of  six  per 
cent,  upon  the  actual  consideration  for  the  note,  it  is  not  necessary,  that  the 
money  should  have  been  paid  in  pursuance  of  any  usurious  agreement  made  at 
the  time  the  note  was  executed.     Stevens  v.  FUher,  272. 

8.  The  plaintiff  executed  to  the  defendant  a  note  for  $106,36,  payable  in  two 
years,  with  interest,  and  paid  the  note  when  it  became  due,  according  to  its 
tenor.  The  actual  consideration  for  the  note  was  (100,00;  and  there  was  no 
agreement,  at  the  time  it  was  executed,  that  any  usurious  interest  should  be  paid 
upon  it;  but  the  interest  for  a  part  of  the  time  was  included  in  the  note  as  part 
of  the  principal,  and  the  note  incorrectly  written,  so  as  to  be  payable  with  in- 
terest for  the  whole  time.  And  it  was  held,  that  the  plaintiff  might  recover 
back,  in  an  action  for  money  had  and  received,  so  much  as  the  sum  paid  by 
him  exceeded  the  actual  principal  and  six  per  cent,  interest  upon  it  lb. 
See  Bankruptcy  3, 4;  Principal  &  Surety  2. 

VERMONT  CENTRAL  RAIL  ROAD  CO.,  See  Rail  Road. 

VILLAGE. 

1.  If,  in  the  ordinance  of  selectmen  establishing  a  village,  die  description  of  the 
limits  and  bounds  of  the  village  be  sufficient  to  enable  a  surveyor  to  ascertain 
the  lines  and  corners  with  certainty,  it  is  a  sufficient  compliance  with  the  re- 
quirements of  the  statute.     Wittimmt  v.  Wiltard,  86fr. 

2.  Where,  in  the  ordinance  of  the  selectmen  establishing  a  village,  the  east  and 
north  lines  of  the  territory  included  within  the  village  were  defined  with  cer- 
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tamty,  but  the  limit*  of  their  extension  were  not  stated,  bat  the  south  line  was 
declared  to  be  the  sooth  line  of  a  certain  farm,  and  the  west  line  was  declared 
to  be  the  west  line  of  a  certain  farm,  and  it  appeared,  that  these  lines,  if  exten- 
ded, would  meet,  so  as  to  form  the  southwest  corner  of  the  village,  and  that  the 
west  line,  extended  northerly,  would  meet  the  north  line,  as  defined  in  the  ordi- 
nance, so  as  to  form  the  northwest  corner,  and  that  these  lines  and  corners  were 
thus  capable  of  being  ascertained  with  certainty,  it  was  held,  that  this  was  a 
sufficient  compliance  with  the  statute,  requiring  the  limits  and  bounds  of  the 
▼illage  to  be  defined,  lb. 
3.  Parol  evidence  is  sufficient  to  establish  the  fact,  that  the  selectmen  gave  pub- 
lic notice  of  the  limits  and  bounds  of  the  village,  by  postiog  up  notifications 
thereof,  as  required  by  the  statute.    lb. 

See  Impounding  3. 

WAIVER,  See  Assumpsit  1;  Justice  of  the  Peace  5. 

WATER  COURSE. 

1.  A  grant  of  a  water  privilege  will  not  ordinarily  be  restricted  to  the  particular 
use  named  in  the  grant,  unless  the  terms  of  the  deed  seem  very  clearly  to  indi- 
cate such  an  intention,  and  the  use  has  been  uniformly  consistent  with  such  a 
construction;  but  the  use  is  to  be  regarded  as  a  measure  of  the  quantity  to  be 
used.    Adam*  et  aL  v.  Warner  et  al.,  395. 

2.  And  reservations  of  water  for  a  specified  use  are  as  much  to  be  considered  a 
measure  of  quantity,  as  grants.    lb. 

3.  In  1824  the  defendants'  grantors,  who  were  the  owners  of  mills  and  water  pow- 
er, conveyed  to  the  plaintiffs'  grantors  the  privilege  of  erecting  a  suitable  building 
for  the  use  of  carding  wool  and  dressing  cloth,  to  be  located  below  the  grist 
mill  which  the  grantors  were  about  to  erect  upon  the  stream,  and  the  privilege 
of  connecting  a  flume  with  the  flume  of  the  grist  mill,  and  of  drawing  water  at 
all  times  from  the  flume  of  the  grist  mill,  "  excepting  such  quantity  of  water  as 

*  is  necessary  for  the  use  of  two  runs  of  stones  in  the  grain  or  grist  mill,  and 

*  that,  in  case  there  is  not  water  in  the  flume  for  the  use  of  both  carding  ma- 

*  chines  and  clothing  works  and  the  grist  mill,  that  the  grain  or  grist  mill 
'  shall  at  all  times  have  water  sufficient  for  grinding  with  two  runs  of  stones,  in 
<  preference  to  the  carding  machines  and  clothing  works."  In  1825  the  grant- 
ors in  that  deed  erected  their  grist  mill,  with  three  runs  of  stones,  a  corn  cracker 
and  smut  mill,  which  were  propelled  by  four  water  wheels;  aod  the  same  sea- 
son the  grantees  in  that  deed  erected  their  clothing  works  below  the  grist  mill, 
and  a  flume,  to  conduct  water  for  the  use  of  the  machinery  therein,  was  con- 
nected with  the  flume  of  the  grist  mill.  In  1830  the  defendants'  grantors  placed 
another  run  of  stones  in  the  grist  mill,  and  erected  a  machine  shop  adjoining 
the  grist  mill,  and  attached  the  corn  cracker  and  smut  mill  to  the  wheel  of  the 
machine  shop.  In  1831  the  defendants'  grantors  conveyed  to  the  plaintiffs' 
grantors  an  additional  privilege,  which  was  described  as  follows;—"  the  farther 

*  right  and  privilege  of  drawing  water  from  [the]  grist  mill  flume  and  pond  at 
1  all  times,  for  the  purpose  of  manufacturing  any  and  every  kind  and  descrip- 
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'  tlon  of  woolen,  or  cotton,  or  linen,  or  hemp,  or  rilk  goods,  or  manufactures; 

*  provided,  if  the  said  [grantees]  shall  draw  more  water  from  said  flame  and       ; 
«  pond,  than  they  now  have  a  right  to  draw,  they  shall  not  draw  sneh  additional 

«  quantity  of  water  from  said  flame  and  pond,  so  as  to  interfere  with  the  privi-       { 

*  leges  now  belonging  and  reserved  to  the  said  grist  mill,  nor  so  as  to  interfere        \ 

*  with  the  privileges  belonging  to  the  saw  mill  owned  by  David  Stiiuson."  And 

it  was  held,  that  the  reservation  for  the  grist  mill,  in  the  first  deed,  defined  die  1 
nse  of  water  for  two  inns  of  stones  as  a  measare  of  the  quantity  of  water  to  be 
used,  and  not  as  a  restriction  to  that  particular  nse;  and  that  this  was  the  mar- 
vation  of  privileges  for  the  grist  mill  which  was  referred  to  in  the  second  deed; 
bat  that  this  reservation  was  to  be  understood  as  of  the  date  of  the  second  deed, 
and  that  it  reserved  to  the  grantors  the  right  to  nse  the  quantity  of  water  named 
a  sufficient  portion  of  the  time  to  do  all  the  business  then  done  in  the  grist  mill, 
or  which  might  reasonably  be  then  expected  to  be  done,  without  essential  ad-  I 
dition  to  the  machinery,— in  no  event  exceeding  an  amount  of  water  power  that 
would  be  given  by  the  constant  use  of  water  sufficient  to  carry  two  nmi  of 
stones,    lb. 

4.  In  1830  the  defendants'  grantors  had  also  conveyed  to  one  S.  the  saw  mill  ipos         | 
the  same  dam,  with  the  privileges  belonging  to  it,  but  subject  to  the  right  of  the 
plaintiffs'  grantors,  under  the  deed  executed  in  1824,  to  nse  water  for  their 
clothing  works,  and  also  reserving  to  the  grantors  in  that  deed  the  first  privilege 
of  drawing  water  for  the  use  of  the  grist  mill.    In  1888,  subsequent  to  the 
grant  of  the  additional  manufacturing  privilege  above  mentioned,  8.  recoaTejed 
to  his  grantors,  by  quitclaim  deed,  the  premises  and  privileges  conveyed  te 
him  in  1880,  and  the  same  grantors,  upon  the  same  day,  executed  to  him  an- 
other deed,  conveying  the  saw  mill,  with  the  privilege  of  drawing  water  from 
the  pond  for  its  nse,  when  there  should  be  more  water  in  the  pond,  than  was 
wanted  for  the  use  of  the  grist  mill  and  to  carry  all  the  machinery  therein,  u 
then  ased,  and  also  making  it  subject  to  the  clothing  works  of  the  plaiamV 
grantors,  or  any  other  machinery,  that  should  draw  no  more  water  than  had 
been  formerly  used  for  the  clothing  works,  and  also  imposing  certain  other  re- 
strictions upon  its  use,  and  providing,  that  8.  might  draw  "  water  for  the  ■** 
'  the  saw  mill  and  shingle  machinery  in  manner  aforesaid,  and  no  more,  nor  u 

*  any  other  way,  nor  for  any  other  purpose  whatever."  The  title  acqsiredhy 
8.  under  this  deed  subsequently  became  vested  in  the  plaintiffs'  graDton,*"1 
ihe  saw  mill  was  removed,  and  the  site  remained  vacant.  And  it  was  fa*1' 
that  the  first  and  second  grants  to  8.  were  of  a  quantity  of  water,  sofficieot  to 
-carry  the  saw  mill,  and  that,  the  title  to  it  having  come  to  the  plaintifts,  they 
might  use  that  quantity  of  water  to  increase  their  manufacturing  privilege,  pro- 
vided they  did  not  encroach  upon  the  rights  reserved  to  the  defendants,   /*• 

5.  And  it  was  also  held,  that  although  the  plaintifiV  grantors,  immediately  after 
the  execution  of  the  deed  of  the  additional  manufacturing  privilege  in  1831,  ee- 
larged  the  building  which  they  then  occupied,  and  placed  in  it  one  set  of  oa- 
chinery  for  manufacturing  cassimeres,  and  continued  so  to  use  their  privilege 
until  1886,  this  was  not  any  such  election,  or  acquiesence  in  a  particular  ate 
the  water,  as  would  restrict  them,  in  the  exercise  of  their  rights,  below  the 
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construction  of  their  deed.    To  have  this  effect,  the  grant  should  have  been  so 
far  general,  aa  to  be  wholly  undefined  on  the  face  of  the  grant, — thos  evidently 
looking  to  the  use,  aa  the  grantee's  own  construction  of  his  grant.    lb. 
See  Dxxd  19. 

WILL,  See  Dxvisi. 

WINOOSKI  TURNPIKE  COMPANY. 

1.  Under  the  provision  of  the  charter  of  the  the  Winooski  Turnpike  Company, 
which  gives  the  right  to  recover  damages  for  an  injury  occasioned  by  the  insuf- 
ficiency of  the  turnpike  only  to  those,  of  whom  toll  is  demandablet  the  person 
injured  may  sustain  an  action,  if  toll  were  demandable  of  him  at  any  gate  upon 
the  road,  although  he  was  not,  at  the  time  of  the  injury,  passing,  or  intending 
to  pass,  through  or  near  any  gate.    Brown  v.  Winooski  Tump.  Cb.,  104. 

2.  Although  the  charter  provides,  that  no  toll  shall  be  demandable,  at  any  gate,  of 
aoy  person  living  within  eight  miles  of  such  gate,  yet  if  the  corporation  receive, 
from  a  person  living  within  less  than  eight  miles  of  a  gate,  a  commutation  for 
passing  such  gate,  they  will  be  estopped  from  denying,  that  he  is  entitled  to 
sustain  an  action  for  an  injury  received  by  him  upon  the  turnpike.    lb. 

WITNESS,  See  Evidence. 

WRIT,  See  Pnocxss. 
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